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PEEFACE. 


It  "wsa  at  one  period  tbe  intention  of  Lord  Glenbervie  to  complete 
the  series  of  Reports  originally  published  by  bim  in  tbe  year  1782^ 
by  adding  the  decisions  of  the  Court  of  King's  Bench^  from  Trinity 
Term,  21  Geo.  III.,  to  Michaelmas  Term,  25  Geo.  III.,  Tfben  the  Re- 
ports of  Messrs.  Dumford  and  East  commence.  With  this  view  he 
had  prepared,  in  many  instances,  the  statements  of  the  cases,  and 
bad  made  notes  of  the  arguments  of  counsel,  and  of  tbe  judgment  of 
tbe  Court. 

Lord  Glenbervie  having  relinquished  tbe  design  of  preparbg  these 
Reports  for  tbe  press,  tbe  MSS.  were  placed  in  the  bands  of  Mr. 
Serjeant  Frere,  the  Editor  of  the  4th  Edition  of  ^<  Douglas's  Re- 
ports," by  whom  considerable  progress  was  made  towards  their  publi- 
cation. Tbe  statements  of  tbe  whole  of  tbe  cases  in  the  fourth 
vohmie  were  prepared,  and  to  many  of  them  tbe  arguments  and 
judgments  were  added.  Tbe  cases  from  Michaelmas  Term,  22  Geo. 
HL,  to  Michaelmas  Term,  24  Qeo*  in.  (now  comprised  in  tbe  third 
volune),  were,  however,  left  almost  untouched,  either  by  Lord  Glen- 
bervie, or  by  Mr.  Serjeant  Frere. 

In  this  state  the  MSS.  were  put  into  the  bands  of  the  writer  of 
tbb  Preface,  accompanied  by  the  contemporary  note-books  of  Mr.  Jus- 
tice Le  Blanc,  Mr.  Justice  Lawrence,  and  of  Mr.  George  Wilson, 
through  tbe  liberality  and  kindness  of  H.  P.  Standly,  Esq.,  and 
Thomas  Le  Blanc,  Esq.,  tbe  present  Master  of  the  Court  of  King's 
Bench.  In  addition  to  these  highly  valuable  sources  of  information, 
be  was  furnished  with  two  small  volumes  containing  notes  taken  by 
Mr.  Justice  BuUer  and  by  Lord  Glenbervie  himself,  and  also  with 
tome  of  tbe  note-books  of  Sir  Thomas  Davenport  and  of  Mr.  Bowyer. 
Several  volumes  of  notes  by  an  unknown  band,  apparently  taken  with 
care  and  accuracy,  were  also  added.  From  these  copious  materials 
the  writer  has  compiled  nearly  tbe  whole  of  tbe  third  volume,  and  has 
supplied  the  arguments  and  judgments  in  the  fourth  volume,  not  in- 
Berted  by  Mr.  Serjeant  Frere.    In  preparing  tbe  cases,  be  found  tbe 
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notes  of  Mr.  Oeorge  Wilson  most  valuable  for  their  fulness  and  appa- 
rent correctness,  and  by  a  collation  of  these  with  the  copious  notes  of 
Mr.  Justice  Le  Blanc,  the  third  volume  of  the  present  Reports  has 
been  principally  prepared,  though  the  notes  of  the  other  contempo- 
rary reporters  were  frequently  found  useful  in  elucidating  doubtful 
passages  and  in  supplying  deficiencies.  The  mode  thus  adopted  of 
preparmg  the  Reports  was  that  which  was  practised  by  Lord  Glen- 
bervie  himself,  whose  own  notes  do  not  appear  to  have  been  very  co- 
pious, and  who  relied  much  upon  the  labors  of  his  friends.  ^^The 
judgments  of  the  Court,"  he  observes  in  his  preface,  ^^  I  could  have 
wished  to  give  in  the  words  in  which  they  were  delivered.  But  this 
I  often  found  to  be  impracticable,  as  I  neither  wrote  short-hand  nor 
very  quickly.  Memory,  however,  while  the  case  was  recent,  supplied, 
at  home,  many  of  the  chasms  which  I  had  left  in  Court ;  and  by  com- 
paring and,  as  it  were,  confronting  a  variety  of  notes  taken  by  others 
with  my  own,  I  was  frequently  enabled  to  recall  and  insert  in  my 
report  material  passages  which  I  should  otherwise  have  lost." 

Of  a  large  proportion  of  the  decisions  reported  in  these  volumes, 
short,  and,  in  many  cases,  imperfect  notes  have  been  long  before  the 
profession,  in  various  text-books,  in  the  notes  to  later  reported  cases, 
and  in  the  arguments  of  counsel.  This  circumstance  will  not  affect 
the  value  of  the  present  publication,  when  the  distinction  between  the 
few  lines  in  which  a  text-writer  embodies  the  effect  of  a  decision,  and 
a  full  statement  of  the  case,  with  the  arguments  of  the  counsel  and 
the  judgment  of  the  Court  is  considered.  In  some  instances,  copious 
and  accurate  reports  of  the  cases  are  to  be  found,  as  in  the  settlement 
cases  reported  by  Mr.  Caldecott,  between  Trinity  22  Geo.  III.  and 
Trinity  24  Geo.  III.  These  have  been  omitted  in  the  preparation  of 
the  third  volume,  and  a  reference  substituted  to  Mr.  Caldecott's  Re- 
ports. In  every  instance,  indeed,  where  a  note  or  report  of  the  same 
case  has  appeared,  a  reference  to  the  volume  in  which  it  is  inserted 
will  be  found. 

For  the  notes  appended  to  the  cases  in  the  third  volume,  and  for 
those  which  occur  after  page  190  in  the  fourth  volume,  the  writer  of 
this  preface  is  responsible.  His  object  in  adding  them  has  been  to 
state,  as  succinctly  as  possible,  the  later  decisions  upon  the  points  to 
which  the  principal  case  refers. 

H.  R. 

Tbnplb,  October,  1881. 
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ABGUED '  i^  J)ETEBMINED 

COURT  OF  KINtS^*S  BENCH, 


IK  THE  TWSNTY-SEGONI)  YEAB  OF  THE  REIGN  OF  GEdRGE  UL 


EEX  V.  LJiabitants  of  LANGHAM.  Nov.  10, 1781. 
^Reported  Caij>boott,  126.) 

PLANTAMOUE  and  others  r.  STAPLES,*  Nov.  13. 

iBBOTftnee  of  sliip  Poraa,  *'  at  and  from,  fto.,  during  her  stay  and  trade,  fto.,  until 
lier  safe  arriTal  back  at  her  last  port  of  discharge,  &o.,  upon  any  kind  of  goods, 
and  upon  the  body,  &e.,  of  the  ship.'*  The  ship  being  lost  on  the  Toyage,  the 
goods  were  transhipped  and  forwarded  by  another  yessel.  Held,  that  the  under- 
writers were  liable  for  an  ayerage  loss  on  the  goods,  arising  from  the  oaptore  of 
the  last-mentioned  Tessel. 

This  was  an  action  on  a  policy  of  insurance  of  the  ship  Daras,  '^at  and 
from  Marseilles  to  Madeira,  the  Cape,  and  the  isles  of  France  and  Bourbon, 
and  to  all  ports  and  places  where  and  whatsoever  in  the  East  Indies  and 
Persia,  or  elsewhere  beyond  the  Cape  of  Good  Hope,  from  port  to  ports,  and 
from  place  to  places ;  and  during  her  stay  and  trade  at  all  ports  and  places, 
and  until  her  safe  arrival  back  at  her  last  port  of  discharge  in  France,  upon 
any  kind  of  goods,  and  also  upon  the  body,  &c.,  of  the  ship.'' 

There  was  also  a  count  for  money  paid,  laid  out,  and  expended.  The  cause 
was  tried  before  Lord  Mansvield  at  Guildhall,  at  the  sittings  after  Trinity 
Term,  and  a  verdict  was  found  for  the  plaintiffs  for  £66  1S<.  9ef.  subject  to 
the  opinion  of  the  Court  on  the  following  case  : 

The  plaintiffs  are  merchants  at  Geneva ;  and  on  their  own  account  and  risk, 
by  means  of  their  agents  at  Marseilles,  were  interested  in  bullion,  and  goods, 
and  merchandises  ^shipped  there  on  board  the  ship  Duras,  consigned  [*2] 

>  S.  C.  1  T.  B.  611  (a) ;  but  without  the  arguments  of  ooansel. 
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to  the  plaintift'  correspondents  at  Pondicherrj-p^with  directions  to  barter  or 
sell  the  same  on  their  account,  and  to  make  all  •  the.  returns  on  the  same  to 
Europe  in  other  goods,  the  produce  or  manofaetufe  of  India.  The  plaintiffs 
were  also  interested  in  the  said  ship  Dun^.  *The  ship  Duras  sailed  from 
France,  on  the  voyage  insured,  in  JunCi.I^t'G,  and  in  the  outward-bound 
voyage  was  totally  lost  at  the  Isle  of  Fn^.in  April,  1777.  The  goods  on 
board  the  said  snip  sustained  damage,' Jinf  great  part  of  the  bullion,  and  a 
considerable  part  of  the  goods,  wec^oave'd,  and,  without  any  authority  from 
the  underwriters,  sent  forward  iu'ahother  ship  to  the  plaintiffs'  correspon- 
dents at  Pondicherry,  who  receiVed'and  disposed  of  the  same,  and,  under 
the  plaintiffs'  orders,  invested  the/produce  in  other  goods,  the  produce  and 
manufacture  of  India,  and' pipped  the  same,  to  the  plaintiff's  account,  on 
board  a  ship  called  the  Pi^re  etc  Famille,  bound  to  France. 

The  Pdre  de  FamiUas^e^  from  Pondicherry  for  France  in  August,  1778| 
and  in  the  course  of  ^?-jroyage  home  was  condemned  at  the  Isle  of  France 
as  unfit  to  proceed  to*  Surope  ,*  whereupon  the  plaintiffs'  goods  were  put  on 
board  another  sljipV  c&lied  the  Louisa  Elizabeth,  bound  for  France )  which 
ship,  with  the.  ^fiaatiffs'  eoods  so  on  board,  sailed  for  France,  and  was  after- 
wards taken  .b]f«  an  llnglish  privateer,  and  has  since,  with  all  her  cargo,  been 
condemned. 

On  the  29th  of  August,  1778,  several  of  the  underwriters  on  the  policy 
signed  a  memorandum  thereon,  whereby  they  agreed  to  run  the  risk  on  the 
soods  saved,  as  aforesaid,  in  any  other  ship  or  ships  until  their  safe  arrival 
m  France ;  but  which  agreement  the  defendant,  and  several  others  of  the 
underwriters,  refused  to  sign,  or  to  give  their  consent  to.  The  defen- 
dant has  paid  the  whole  of  the  average  loss  occasioned  by  the  loss  of  the 
ship  Duras,  and  by  the  damage  of  the  plaintiffs'  goods  then  on  board  of  her. 

By  the  capture  of  the  ship  Louisa  Elizabeth,  and  of  the  plaintiffs'  goods 
so  on  board  her  as  aforesaid,  the  plaintiffs  sustained  a  loss  of  £12  2s.  9d,  per 
cent  on  the  sums  subscribed  on  the  said  policy,  which  has  been  paid  by 
all  such  of  the  underwriters  as  signed  the  memorandum  of  the  29th  of 
August,  1778. 

The  questions  for  the  opinion  of  the  Court  were  : 

Whether  the  defendant  is  liable  to  pay  the  said  loss  ^of  £12  2$.  9d,  ^^^ 
per  cent,  which  the  plaintiffs  have  so  sustained  by  the  capture  and  con-  ^  ^ 
demnation  of  the  ship  Louisa  Elizabeth  and  her  cargo ;  or  if  not,  whether 
the  plaintiffs  are  entitled  to  any,  and  what,  return  of  premium  ? 

Pigotty  for  the  plaintiffs. — ^The  plaintiffs  are  entitled  to  recover  the  whole 
loss.  The  only  question  is,  whether  this  loss  was  occasioned  by  the  loss  of 
the  first  ship,  the  Duras.  The  object  of  the  insurances  to  India  is  to  cover 
the  trade  there  and  back,  and  to  protect  the  goods  in  all  their  changes  till 
their  return  to  France.  The  loss  of  the  Duras  makes  no  difference,  if 
nothing  improper  was  done  by  the  plaintiffs  or  their  agents  after  that  event. 
It  is  clear  that  if  the  Duras  had  arrived  in  safety  in  India,  and  the  goods 
had  been  altered,  and  the  same  ship  had  brought  back  the  new  goods,  the 
latter  would  have  been  under  the  protection  of  the  policy.  The  transaction 
was  fiur,  and  the  goods  were  disposed  of  to  the  best  advantage.  If  the 
«  Court  should  be  of  opinion  against  the  plaintiffs,  still  the  voyage  is  divisible^ 
and  there  must  be  a  return  of  premium. 

Haworthy  for  the  defendant. — ^The  policy  is  on  goods  on  board  the  ship 
Duras.  As  soon  as  that  ship  was  lost,  the  policy  ceased  ]  and  the  parties 
were  entitled  to  claim  a  total  or  partial  loss,  according  to  the  circumstances. 
It  was  necessary,  indeed,  to  take  the  goods  which  had  been  saved  to  a  mar- 
ket, but  the  underwriters  were  not  to  run  the  risk  of  other  goods  in  another 
ship.    The  underwriters  have  nothing  to  do  with  any  subsequent  voyage. 


3]  3  Douglas.  16 

With  regard  to  the  retom  of  preminm,  Bermon  y.  Wbodbridffe,  B.  R.  T. 
21  Oeo.  3^  ante,  toI.  ii.  p.  781,  ia  deciaiye.  Though  aeyeral  placea  are 
mentioned,  there  ia  but  one  yoyage. 

liord  Maksveoj). — ^The  qneation  ia,  whether  the  ship  to  Europe  waa 
neeoflaary  to  the  aaly^.  It  ia  admitted  that  the  ship  to  Pondicherry  waa 
so.  I  see  no  doubt,  it  ia  also  admitted  that  what  was  done  waa  the  yery 
best  that  could  be  done.  The  purchase  of  other  goods  waa  neceasary  to  get 
the  money  home.     The  underwriters  are  liable. 

WnjJBB  and  Ashubst,  Juaticea,  of  the  aame  opinion. 

BuLLXB,  Juatioe. — ^I  cannot  find  any  caae  decided  where  this  mode  of  bring- 
ing home  the  goods  haa  been  adopted ;  but  in  MiUes  y.  Fletcher,  B.  R.  T. 
p^^-|  19  Qeo.  3,  ante,  yol.  i.  p.  281 ;  it  was  determined  generally,  ^that  the 
I-  -*  captain  haa  the  power  to  do  eyerything  for  the  benefit  of  all  concerned. 
See  Read  y.  Bonham,  G.  B.  M.  2  Oeo.  4 ;  3  B.  &  Bingh.  147 ;  8  Taunt.  775, 
8.  G. ;  Morria  y.  Robinaon,  B.  R.  T.  5  Oeo.  4,  3  B.  &  C.  196;  5  D.  &  R. 
35,  S.  C. 

Judgment  for  the  plaintifb. 


WHITE,  dem.  WHITE,  v.  WARNER.*  Mv.  13. 

DeTue  by  R.  W.  to  his  eldest  son  S.  W.,  and  the  heirs  of  his  body  lawfully  begotten ; 
and  for  default  of  issue  of  his  said  son  S.,  then  to  his  son  H.  W.  and  Uie  heirs  of 
his  body.  8.  W.  died  in  the  lifetime  of  the  testator,  leaying  issue.  Held  that  the 
doTiae  to  S.  W.  had  elapsed,  and  that  the  remainder  to  H.  W.  Tested  in  possession 
immediately  on  the  death  of  the  testator. 

This  waa  a  writ  of  error  from  a  judgment  of  the  Court  of  King'a  Bench 
in  Ireland  in  an  ejectment  for  landa,  &c.j  in  the  county  of  Cork,  in  which  a 
apeeial  yerdict  had  been  found ;  and  on  that  special  yerdict  the  Court  of 
King's  Bench  in  Ireland  had  giyen  judgment  for  the  lessor  of  the  plaintiff^ 
Warner,  the  present  defendant  in  error.     The  special  yerdict  stated/ 

That  by  settlement  made  on  the  marriage  of  Simon  White,  the  father  of 
Richard  White,  the  lessor  of  the  plaintiffs,  certain  lands,  &c.,  in  Ireland, 
were  by  Richard  White,  father  of  the  said  Simon  White,  settled  on  the  said 
Simon  White  for  life ;  remainder  to  his  first  and  other  sons,  in  tail  male ; 
remainder  to  the  said  Richard,  the  father  of  the  said  Simon,  in  fee :  and  cer- 
tain other  knds  were,  by  the  same  deeds,  settled  on  the  said  Simon,  in  tail 
male ;  remainder  to  the  said  Richard  White,  the  father  in  fee.  Simon  White 
entered  byyirtue  of  the  settlement,  and  the  marriage  took  effect.  The  said 
Richard  White,  the  father  of  Simon,  beine  seized  of  part  of  the  estate  which 
waa  not  comprised  in  the  settlement,  ana  being  also  seized  of  other  landa 
and  tenements  in  the  county  of  Cork,  and  haying  issue  the  said  Simon  White, 
his  eldest  son,  and  Hamilton  White,  his  second  son,  the  present  plaintiff  in 
error,  and  a  daughter,  Margaret,  married  to  Richard  Longfield,  Esq.,  and  no 
other  issue,  by  will,  dated  the  Ist  of  January,  1775,  after  deyising  estates  of 
the  annual  yalue  of  £160  to  Richard  White,  the  lessor  of  the  plaintiff,  in 
tail  general,  the  rents  to  be  paid  him  from  the  time  of  sixteen  years  of  age, 
pitrn  and  '''estates  of  £100  per  annum  to  his  two  next  grandsons,  brothers 
■-  -'  of  the  said  Richard  White,  the  lessor  of  the  plaintiff,  and  an  estate  at 
Carberry  to  his  son  Hamilton,  the  plaintiff  in  error,  in  tail  general,  remain- 
der to  Simon  White  in  tail  general,  remainder  to  Margaret  Longfield  in  tail 

>  8.  0.  6  T.  R.  617 ;  but  without  the  arffoments  of  counsel.  Ante,  yol.  1.  p.  846  (n) ; 
llEa8t.661(«). 
>See  the  speoal  yerdict  more  AiUy  sUted,  8  Br.  P.  G.  486,  2d.  edit 
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ffeneraly  remainder  to  hia  own  right  keirs^  devised  all  the  rest  and  residae  of 
bis  estate  in  the  manor,  lands,  and  town  of  Bantrj,  in  the  ooonty  of  Cork,  that 
had  not  been  already  settled  on  his  eldest  son  Simon  White's  marriage,  and 
all  his  right,  title,  &o.,  to  the  said  manor,  &o.,  together  with  all  remainders 
and  reversions  of  the  said  lands  settled  on  the  said  marriage,  to  his  eldest  son 
Simon  White,  and  the  heirs  of  his  body  lawfully  begotten ;  and  for  def^nlt 
of  issue  of  his  said  son  Simon,  then  he  devised  hu  said  entire  estate  of 
Bantry  to  his  son  Hamilton  White,  the  plaintiff  in  error,  and  the  heirs  of 
his  body ;  and  for  de&nlt  of  issue  of  his  said  son  Hamilton,  then  he  devised 
his  said  entire  estate  of  Bantry  to  his  dauffhter,  Mary  Longfield,  for  her  life, 
and  after  her  death  to  the  heirs  of  her  boc^ ;  remainder  to  the  said  testator's 
own  right  heirs ;  and  made  his  said  eldest  son,  Simon  White,  his  sole  execu- 
tor, and  residuary  devisee  and  legatee.  Simon  White,  the  testator's  eldest 
son,  died  on  the  2d  of  -September,  1776,  in  the  lifetime  of  his  father,  the 
said  testator,  Richard  White,  leaving  issue  of  the  said  marriage  the  lessor  of 
the  plaintiff,  his  eldest  son  and  heir,  under  age,  and  three  other  sons  and 
four  daughters.  The  said  Richard  White,  the  testator,  died  on  the  27th  of 
September,  1776,  without  altering  his  will,  having  been  informed  of  and 
knowing  the  death  of  his  said  son  Simon.  The  said  Richard  White,  the 
testator,  had  been  a  barrister.  Hamilton  White,  the  plaintiff  in  error,  was, 
at  the  time  of  the  making  of  the  will  of  the  said  Richard  White,  about 
thirty-five  years  old,  and  had  never  been  married.  The  estate  comprised  in 
the  settlement  was  of  the  annual  value  of  £1008 ;  and  the  lands,  &c., 
mentioned  in  the  ejectment,  of  the  annual  value  of  £2300.  The  plaintiff  in 
error,  Hamilton  White,  after  the  death  of  his  father,  took  possession  of  the 
several  premises  in  Bantry,  not  settled  on  the  marriage  of  Simon ;  for  which 
this  ejectment  was  brought  in  the  Court  of  Bang's  Bench  in  Ireland  in 
1780,  on  the  demise  of  Richard  White,  the  eldest  son  and  heir  of  Simon 
White,  and  the  testator's  grandson. 

The  writ  of  error  was  argued  in  Trinity  Term  last  by  *Davenport  p^g-. 
for  the  plaintiff  in  error,  and  by  Bower  for  the  defendant  in  error;  and  ^  -' 
again  in  this  term  by  WaUace,  Attorney-Gkneral,  for  the  plaintiff  in  error, 
and  by  Wihon  for  the  defendant  in  error. 

For  the  plaintiff  in  error  were  cited  the  following  cases :  Brett  v,  Rigdenj 
C.  B.,  H.  7  Eliz.,  Plowd.  340;  Hartop's  case,  B.  R.,  T.  33  Eliz.,  Cro.  Eliz. 
243 ;  Fuller  v.  Fuller,  B.  R.,  H.  36  Eliz.,  Cro.  Eliz.  422 ;  Hutton  v.  Simp- 
son, Cano.  1717,  1  P.  W.  397,  2  Vem.  722,  Free,  in  Ch.  439,  Eq.  Ca.  216, 
S.  C. ;  Goodright  v.  Wright,  B.  R.,  H.  1717, 1  P.  W.  897,  1  Str.  26,  S.  C; 
Hodgson  V.  Ambrose,  B.  R.,  E.  20  G«o.  3,  ante,  vol.  i.  p.  337.  By  these 
cases,  it  was  contended,  two  rules  were  established :  1.  That  a  devise  is  void 
where  the  devisee  dies  in  the  lifetime  of  the  testator ;  2.  That  the  devise 
over,  in  such  case,  vests  immediately  in  the  next  taker. 

The  question  in  the  present  case  is,  whether  the  eldest  son  of  Simon,  the 
eldest  son  of  Richard  White,  the  testator,  or  Hamilton,  the  second  son  of  the 
testator,  is  entitled  to  the  lands  not  comprised  in  the  settlement,  and  devised 
to  Simon ;  that  is,  whether,  by  the  death  of  Simon,  the  devise  to  him  and 
his  issue  is  lapsed,  and  becomes  vested  in  Hamilton.  The  present  case  is 
attempted  to  be  distinguished  from  the  authorities  above  cited;  and  it  is 
said  that  here  the  first  devise  is  to  the  heir-at-law  of  the  testator ;  which 
alters  the  case ;  because,  by  the  words  of  the  will,  the  second  son  is  not  to 
take  until  after  failure  of  issue  of  the  first  son ;  and  this  distinction  is  founded 
on  a  dictum  of  Popham,  J.,  in  Fuller  v.  Fuller.  This  question,  however, 
could  not  arise  in  Fuller  v.  Fuller,  and  therefore  the  opinion  of  Popham  was 
extrajudicial.  If  that  dictum  has  any  meaning,  it  shows  that  the  issue  must 
take  by  purchase;  for,  unless  they  took  by  purchase,  Uie  next  limitation  to 
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tbe  second  son  could  not  take  effiect :  as  a  contingent  remainder  it  could  not, 
for  want  of  a  particular  estate  to  support  it ;  and  as  an  executory  devise  it 
eould  not,  for  it  would  bo  too  remote.  The  consequence,  then,  would  be  that 
this  deviae  would  be  construed  in  a  different  sense  from  the  other  devises  iu 
the  yerj  same  words.  If,  on  the  contrary,  the  eldest  son  of  the  first  devisee 
took  an  estate  by  descent^  he  would  take  an  estate  in  /ef,  which  would  be  a 
1^-1  larger  estate  *than  the  will  intended.  It  has  been  said  that  no  precise 
!>  ^  case  has  been  stated  where  the  lapsed  devise  was  to  an  heir-at-law ;  but 
in  Hntton  v.  Simpson  there  were  two  daughters  who  were  coheiresses,  which 
amounts  to  the  same  thing.  In  Hodgson  v.  Ambrose,  the  Court  asked  the 
counsel  whether  he  contended  that  the  first  devise  was  not  lapsed ;  and  he 
replied  that  he  could  not,  after  the  decision  in  Goodright  v.  Wright.  In  the 
present  case  it  has  happened  that  the  heir  is  not  totally  unprovided  for,  having 
another  estate  under  the  settlement;  but  that  circumstance  could  make  no 
dilTerenoe. 

On  the  other  side,  for  the  defendant  in  error,  in  support  of  the  judgment 
of  the  Court  of  King's  Bench  in  Ireland,  it  was  thus  argued :  The  eldest 
son  of  Simon  White,  the  eldest  son  of  the  testator,  is  entitled  to  this  property 
as  heir-at-law  of  the  testator.  The  question  depends  upon  two  well-established 
rules :  1.  That  an  heir-at-law  is  not  to  be  disinherited  but  by  express  inten- 
tion ;  2.  That  what  is  not  given  away  descends  to  the  heir-at-law.  There  is 
a  plain  distinction  between  a  devise  of  this  kind  to  a  stranger  and  to  an  heir- 
at-law, — a  distinction  founded  in  plain  sense,  and  supported  by  decided  cases, 
and  by  the  dicta  of  judges.  A  stranger  can  only  look  to  the  will  for  his 
title;  but  an  heir-at-law  looks  to  the  will,  not  for  his  title,  but  to  see  in  what 
manner  it  is  given  away  from  him.  Where  the  devise  is  to  a  stranger,  and, 
for  want  of  issue,  to  another  stranger,  it  is  the  plain  intention  of  the  testator 
to  give  nothing  to  the  heir.  But  where  the  first  devise  is  to  the  heir-at-IaW| 
the  case  is  entirely  different.  Hartop's  case  is  strong  for  the  plaintiff  in  error. 
The  Court  refused  to  resolve  the  case,  but  awarded  a  melius  inquirendum; 
which  must  have  been  on  account  of  some  fact  extrinsic  of  the  will,  and  could 
only  have  been  to  inquire  whether  the  first  devisee  was  the  heir-at-law  of  the 
testator.  The  dictum  in  Fuller  v.  Fuller  is  not  an  extrajudicial  opinion,  but 
in  explanation  of  the  rules  on  which  the  Court  grounded  their  decision.  The 
opinion  of  Popham,  J.,  in  that  case,  is  not  contradicted  in  any  other  case,  or 
by  any  other  dictum;  but,  on  the  contrary,  is  much  confirmed  by  what  fell 
from  Lord  Macclesfield  in  delivering  the  resolution  of  the  Judges  in  Good- 
right  V,  Wright,  as  reported  in  Strange,  vol.  i.,  p.  32.  But  it  is  said  that 
P^gl  the  observation  *of  Lord  Macclesfield  is  omitted  in  the  report  in 
I-  -^  P.  Williams,  a  contemporary  reporter.  It  cannot,  however,  be  sup- 
posed that  Strange  would  insert  what  had  never  been  said.  In  Hutton  v, 
Simpson,  the  question  was  never  decided.  The  Chancellor  said  that  it  was  a 
mere  legal  question,  and  that  he  would  leave  it  to  a  court  of  law,  and  give 
no  relief.  Again,  that  was  not  the  case  of  an  heir-at-law,  but  of  one  of  two 
coheirs,  which  is  very  different ;  for  one  of  two  coheirs  takes  the  whole  by 
devise,  and  not  by  descent ;  and  it  was  so  resolved  in  Reading  v.  Roys  ton. 
[The  Attorney-General  said  that  Hutton  r.  Simpson  must  have  been  decided, 
for  that  he  himself  had  succeeded  to  part  of  the  estate  in  question.  Wilson 
replied  that  Lord  Cowper'b  opinion  had  probably  been  acquiesced  in.] 
Goodright  v,  Wright  was  the  case  of  a  stranger,  and  not  of  an  heir-at-law ; 
and  so,  probably,  was  the  case  of  Busby  v.  Greenslate,  B.  R.,  T.  7  Geo.  1 ; 
1  Str.  445.  Ambrose  v.  Hodgson  was  a  devise  to  one  sister  and  the  heirs  of 
her  body,  remainder  to  another  sister  and  the  heirs  of  her  body ;  ^nd  the 
sisters  were  not  heirs-at-law  of  the  testator,  there  being  a  brother  alive. 
It  is  said  to  be  difficult  to  describe  the  interest  which  the  heir-at-law  will 
Vol.  XXVI.— 2 
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take,  and  that  the  testator  did  not  intend  him  to  take  an  estate  in  fee. 
Whichever  way  the  case  is  decided,  the  intention  of  the  testator  cannot  be 
wholly  carried  into  effect.  He  clearly  intended  that  the  issue  of  the  first 
devisee  should  take  some  estate ;  and  the  question  is,  whether  his  primary 
intent  in  favor  of  that  issue,  his  heir-at-law,  shall  not  prevail  over  his 
secondary  intent.  It  cannot  be  denied  that  the  will  might  have  been  so 
worded  as  to  give  an  estate  to  the  heir-at-law;  as  if  the  testator  had  said,  <'  I 
give  my  estate  to  A.,  and  the  issue  of  A.  ^  and  when  my  estate  so  given  to 
A.  and  his  issue  shall  be  spent,  and  the  issue  extinct,  and  not  till  then,  I 
give  it  to  B.,"  &c.  Now  the  testator  has  said  in  his  will  what  is  tantamount 
to  this.  The  general  intent  and  scheme  of  the  will  require  that  the  Court 
should  thus  construe  the  words  used.  It  was  the  intent  to  give  one  estate  to 
the  elder,  and  another  to  the  younger  branch  of  the  family.  Upon  the  whole, 
then,  it  is  contended, — 1.  That  there  is  such  a  distinction  between  this  case 
and  all  the  decisions  cited,  as  to  take  off  their  authority ;  and,  2.  That  p^g^ 
there  is  a  manifest  intent  of  the  testator  to  give  nothing  to  '''the  younger  ^  ^ 
son  till  the  issue  of  the  elder  son  should  be  extinct,  and  that  therefore  till 
that  time  the  estate  goes  to  the  heir-at-law. 

Lord  Mansfield,  after  stating  the  facts  of  the  case,  said, — ^The  Court  of 
King's  Bench  in  Ireland  gave  judgment  for  the  lessor  of  the  plaintiff,  the 
eldest  son  of  Simon.  In  order  to  support  that  judgment,  they  must  have 
gone  upon  the  ground  that  the  testator  meant  to  provide  for  the  contingency 
of  his  son  dying  in  his  ^the  testator's)  lifetime,  so  as  to  give  it  to  his  children 
as  purchasers.  My  wisn  decidedly  has  been  to  support  the  claim  of  the  lessor 
of  the  plaintiff,  and  I  have  struggled  hard  to  distinguish  this  case  from  the 
letter  and  meaning  of  the  authorities,  for  no  one  can  doubt  that  the  testator's 
intent  was  to  give  the  whole  family  estate  together.  His  will  is  a  continua- 
tion of  the  settlement,  and  he  could  have  no  idea  of  his  eldest  son's  children 
being  set  aside  in  favor  of  his  second  son.  At  first,  the  argument  of  inten- 
tion might  have  had  weight ;  but  the  law  on  this  head  is  now  so  settled,  that 
it  is  impossible,  even  if  it  were  wrong,  to  alter  it.  The  case  of  such  a  death 
in  t^e  lifetime  of  the  testator  happens  frequently.  I  have  several  cases  now 
in  my  memory. 

Consider  what  the  settled  law  is.  At  common  law,  lands  were  not  devise- 
able,  and  therefore  little  is  to  be  found  in  the  books,  before  the  statute  of 
wills,  on  the  subject  of  devises  of  lands;  but  with  regard  to  legacies  of  per- 
sonalty it  was  early  settled,  that  if  the  legatee  died  in  the  lifetime  of  the 
testator,  the  legacy  lapsed,  and  no  representative  could  claim  in  his  right. 
If  the  legatee  was  not  in  esse  at  the  time  of  the  death  of  the  testator,  the 
legacy  was  gone,  Elliot  v,  Davenport,  Cane.  M.  1705,  1  P.  W.  83 ;  Stone  ». 
Evans,  Cane.  M.  1740,  2  Atk.  86;  Maybank  v.  Brookes,  Cane.  M.  1780,  1 
Bro.  C.  C.  84 ;  Lowndes  on  Legacies,  408.  The  first  case  as  to  the  devise 
of  lands,  after  the  statute  of  wills,  was  Brett  v.  Bigden ;  where  it  was  held 
that  the  word  heirs  was  only  used  to  describe  the  extent  of  the  interest; 
and  that  the  heins  not  being  the  object  of  the  testator's  intent,  the  devise 
was  lapsed  and  void.  In  Hartop's  case  the  devise  was  of  an  estate-tail  with 
remainders  over.  Originallv,  perhaps,  there  might  have  been  a  distinction 
made  between  Brett  v,  Bigden  and  the  case  where  the  devisee  is  also  the 
heir ;  but  the  authority  of  Hartop's  case,  and  of  Fuller  v.  Fuller,  is  strong 
against  such  a  distinction,  and  every  one  claiming  under  a  *will  must  r^ci  a-i 
take  as  a  purchaser.  It  is  said  that  there  is  no  case  where  the  first  ^  -* 
devise  was  to  an  heir-at-law ;  but  that  assertion  does  not  appear  to  be  cor- 
rect;  for  in  Hutton  v.  Simpson,  and  in  an  old  case  of  Packman  t;.  Cole,  B. 
B.,  E.  J658,  2  Sid.  53,  78,  the  devisees  were  coheirs,  and  no  notice  is  taken 
of  the  distinction.    But  supposing  that  the  heir-at-law  is  to  take^  how  is  he  to 
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lake  F  If,  by  implication,  under  the  will,  there  is  an  end  of  the  distinction  of 
heir,  fie  must  then  take  by  purchase,  and  is  not  more  favored  than  another. 
Does  he  then  take  by  descent  ? — and  if  by  descent,  how  ?  Does  it  descend  to 
bim  in  fee  quousaue  f  If  so,  it  is  still  the  same  as  if  the  first  devise  bad  been 
to  a  stranger.  The  last  argument  for  the  lessor  of  the  plaintiff  is,  that  as  the 
heir  cannot  be  disinherited  without  express  words,  the  whole  will  is  over- 
turned. But  the  testator  may  disinherit  his  heir  by  giving  the  estate  away 
from  him,  or  by  giving  it  to  him  in  a  qualified  manner ;  and  here  he  has 
disposed  of  it  I  cannot  get  over  the  letter  and  reason  of  the  authorities. 
To  be  sure  there  is  a  dictum  of  Popham,  but  that  is  out  of  the  case.  There 
ia  ako  another  position  of  his  which  cannot  be  supported — that  if  land  be 
given  to  a  man  and  his  heirs,  and  he  dies,  his  heirs  may  take^  which  can* 
not  be. 

WiLLES  and  Ashubst,  Justices,  of  the  same  opinion. 

BuLLER,  Justice. — ^I  am  of  the  same  opinion.  I  think  that  the  event 
which  has  happened  was  not  provided  for  by  the  testator  in  his  will.  I  in« 
dine  to  think  that  Hartop's  case  was  that  of  an  heir-at-law.  Had  it  stood 
over  on  the  ground  suggested  in  argument,  the  Court  could  not  have  given 
the  opinion  they  did.  The  dictum  of  Popham  was  not  intended  to  be  con- 
firmed by  Lord  Parkeb.  He  says,  in  the  course  of  his  argument,  that 
Popham  was  mistaken.  If  he  had  laid  down  the  distinction  clearly,  it  is 
not  likely  that  Peere  Williams  would  have  omitted  it.  As  to  the  intent  of 
the  testator,  he  had  no  inclination  in  favor  of  the  tissue  of  his  eldest  son. 
It  was  the  eldest  son  himself  who  was  the  object,  and  it  is  described  in  what 
manner  he  shall  take.  An  estate  by  implication  cannot  be  raised  against  an 
express  devise.  The  case  put  for  the  lessor  of  the  plaintiff  will  not  hold. 
The  words,  "  and  not  till  then,"  &c.,  would  not  carry  the  case  any  further. 
The  limitation  over  would  be  a  remainder,  and  would  take  effect  immediately. 

Judgment  reversed. 
r*i  11  '''Upon  this  judgment  a  writ  of  error  was  brought  in  Parliament,  3 
L  ^^J  Br.  P.  C.  435, 2d  ed. ;  S.  C.  cited  Jones  v.  Morgan,  Cano.  1783,  1  Br. 
G.  C.  219 ;  and  after  hearing  counsel  the  following  question  was  put  to  the 
Judges :  '<  Whether,  in  the  event  which  had  happened,  the  defendant,  Hamilton 
White,  took  any  and  what  estate  in  the  lands  of  Ban  try,  under  the  devise  to  him 
for  default  of  issue  of  Simon  White  V*  The  Lord  Chief  Baron,  having  taken 
time  to  consider  the  question,  delivered  the  unanimous  opinion  of  the  Judges 
present,  that  the  defendant,  Hamilton  White,  took  an  estate-tail  in  the  said 
lands,  under  the  devise  to  him  for  default  of  issue  of  Simon  White.  Where- 
upon it  was  ordered  and  adjudged  that  the  judgment  of  the  Court  of  King's 
Bench  in  England,  reversing  the  judgment  of  the  Court  of  King's  Bench  in 
Ireland,  should  be  affirmed  ;  see  Doe  dem.  Earl  of  Lindsey  v,  Colyear,  B. 
B.,  M.  50  O.  3,  11  East,  547 ;  Brown  v,  Higgs,  Cane.  1799,  4  Yes.  718. 


MOCATTA  V.  FKANCO.    Nov.  15. 

A  offered  to  B.  £20,000  of  a  proposed  government  loan ;  which  B.  agreed  to  take, 
provided  he  should  have  the  £20,000  if  A.  was  not  wholly  ezcladed.  A.  applied 
to  government  for  £200,000,  but  had  only  £35,000  allowed  him ;  whereupon  he 
offered  to  B.  £8500.  Held,  that  B.  was  entitled  to  recelTe  Arom  A.  the  whole 
£20,000. 

The  defendant,  being  about  to  apply  to  government  for  part  of  a  loan 
which  was  to  be  raised,  offered  the  plaintiff,  by  letter,  that  he  (the  defendant) 
woold  let  the  plaintiff  have  £20,000  of  the  approaching  loan  in  his  (the  de- 
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fendant's)  name ;  to  which  the  plaintiff  assented,  provided  that  he  shoald 
have  the  £20,000  if  the  defendant  was  not  wholly  excluded.  The  defendant 
applied  to  government  for  £200,000  of  the  loan,  but  had  only  £35,000 
allowed  him ;  on  which  he  offered  the  plaintiff  £3500  of  it,  being  the  pro- 
portion which  £20,000  bore  to  £200,000,  the  whole  sum  which  he  had 
written  for.  On  this  the  plaintiff  sued  the  defendant  on  his  promise,  to 
recover  the  profit  which  he  would  have  made  on  £20,000  if  that  sum  had 
been  allowed  him  by  the  defendant.  The  jury  found  a  verdict  for  the  plain- 
tiff with  £1800  damages,  being  less  than  the  full  profit  on  £20,000.  A 
new  trial  was  moved  for  on  two  grounds :  1.  That  it  was  nudum  pactum  / 
and  2,  on  the  terms  of  the  agreement.  A  rule  to  show  cause  having  been 
obtained, 

Wallace,  A.  Q.,  Dunning,  and  Morgan,  showed  cause. — *Thi8  is  r«iQ-i 
not  a  nudum  pactum,  for  the  plaintiff  bound  himself  at  all  events  to  ■-  ^ 
take  a  certain  portion  of  the  loan ;  and  if  it  had  been  a  bad  thing  he  most 
still  have  taken  it,  and  beinff  a  good  thing  he  is  entitled  to  the  benefit  of  it. 
Besides,  in  consequence  of  this  agreement  the  plaintiff  does  not  enter  into 
any  other  subscription  from  which  he  might  have  derived  the  benefit  which 
he  seeks  to  recover  in  this  action.  There  was  also  a  benefit  to  the  defendant, 
for  he  was  desirous  of  offering  a  large  sum  to  government,  which  he  would 
not  have  ventured  to  do  without  the  participation  of  some  other  person,  and 
the  plaintiff  refused  to  take  any  unless  the  defendant  would  give  him  the 
whole  £20,000.     They  cited  Dutch  v,  Warren,  Cor.  King,  C.  J.,  1  Str.  406. 

Bearcrofl,  Lee,  Baldwin,  and  Erskine,  contra, — This  demand  is  at  all 
events  ungenerous ;  and  if  any  legal  objection,  however  strict,  can  be  made 
on  the  part  of  the  defendant,  the  Court  will  be  glad  to  attend  to  it.  Taking 
this  to  be  a  contract,  it  is  nudum  pactum  unde  non  oritur  actio,  for  no 
advantage  could  be  derived  by  the  defendant  from  his  suffering  the  plaintiff 
to  have  this  sum.  But  it  is  said,  that  supposing  it  to  have  been  a  losing 
bargain,  the  plaintiff  would  have  been  compelled  to  take  this  portion  of  the 
loss  off  the  defendant's  hands.  The  answer  is,  that  unless  the  plaintiff  had 
taken  this  sum,  the  defendant  would  never  have  applied  for  so  much  to 

fovernment,  and  there  would  have  been  no  loss  to  be  sustained  by  him. 
\xit  supposing  that  it  is  not  nudum  pactum,  the  defendant  has  performed 
his  contract  according  to  the  rational  construction  of  it.  It  is  obvious  that 
the  plaintiff  was  only  to  receive  a  certain  relative  proportion  of  the  sum  sub- 
scribed for ;  for  suppose  that  government  had  only  permitted  the  defendant 
to  take  a  less  sum  than  £20,000,  it  would  have  been  impossible  for  him  to 
have  completed  the  contract  according  to  the  construction  of  it  contended  for 
on  the  other  side.  Again,  the  defendant  may  be  considered  as  an  agent 
employed  by  the  plaintiff  in  this  transaction ;  and  if  so,  it  is  sufficient  if  he 
does  for  him  as  well  as  he  can.  There  is  also  another  objection  to  this  action. 
The  contract  is  prohibited  by  the  statutes  against  stock-jobbing,  7  Geo.  2, 
c.  8.  It  is  a  contract  for  a  share  in  a  security  which  the  defendant  had  not 
at  the  time  of  the  contract. 

^Lord  Mansfield. — ^In  the  argument  it  appears  to  be  forgotten  p^-io-i 
that  we  are  to  try  the  cause  on  the  evidence.  Whether  the  plaintiff  ^  -■ 
acts  honorably  or  not  must  depend  upon  the  terms  of  the  agreement.  If  he 
was  t^  have  only  such  a  proportion  as  bis  sum  should  bear  to  the  whole 
£200,000,  he  acts  dishonorably ;  otherwise  not.  The  first  proposal  did  not 
come  from  the  plaintiff.  It  was  an  offer  made  by  the  defendant ;  and  the 
plaintiff  accepted  it  on  condition  that  he  should  have  the  sum  for  which  he 
stipulated,  if  the  defendant  was  not  wholly  excluded.  This  is  the  meaning 
of  the  agreement,  which  was  made  with  a  view  to  prevent  the  chance  of  the 
plaintiff  having  nothing  at  all.     As  to  the  consideration,  if  there  is  any,  it  is 
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enough  to  take  the  case  oat  of  the  rule  of  nudum  pactum.  Consider  the 
mode  of  raising  the  loan.  A  few  people  only  have  lists,  and  government 
have  nothing  to  do  with  the  under-subscribers.  The  consideration  is,  that  I 
answer  to  government,  and  jon  to  me.  It  would  be  very  inconvenient  to 
hold  that  this  is  a  nudum  pactum.  The  defence  of  the  stock-jobbing  acts 
Ikils.  This  was  a  transaction  before  the  terms  of  the  loan  were  known. 
The  rest  of  the  Court  concurring.  The  rule  was  dbcharged. 


PECKHAM  V.  FARIA.«    Nbv.  15. 

A  uid  B.  eame  to  the  plunUff's  warehouse,  and  agreed  on  a  parcel  of  goods  for  A ; 
and  B.  said  he  would  guarantee  the  payment  A.  afterwards  came  alone,  and 
ordered  other  goods,  when  the  plaintiff  sent  to  B.,  and  asked  him  whether  he  would 
engage  for  A.  B.  replied,  '*  I  will  pay  you  if  he  does  not"  The  goods  were  sub- 
sequent! j  delivered  to  A.  Held,  that  this  was  a  collateral  promise  by  B.,  and  re- 
quired to  be  in  writing  by  the  statute  of  frauds. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered  to  one  Sylva 
CD  account  of  the  defendant.  At  the  trial  the  only  witness  examined  was 
the  book-keeper  of  the  plaintiff,  who  proved  that  the  defendant  and  Sylva 
eame  to  the  plaintiff's  warehouse  and  agreed  on  a  parcel  of  goods  for  Sylva, 
when  the  plaintiff  said  he  did  not  know  Sylva,  and  would  the  defendant 
answer  for  him  t  The  defendant  said  that  he  would  guarantee  the  payment. 
Sylva  came,  on  another  occasion,  by  himself,  and  ordered  other  goods ;  on 
which  the  plaintiff  sent  to  the  defendant  to  inform  him  of  it,  and  asked  if 
the  defendant  would  engage  for  Sylva.  The  defendant  said,  **  You  may  not 
only  ship  that  parcel,  but  one,  two,  or  three  thousand  pounds  more,  and  I 
r«t  41  *wiil  pay  you  if  he  does  not*'  This  promise  was  made  before  the 
^  -'  delivery  of  the  goods  to  Sylva,  and  credit  was  given  to  the  defen- 
dant's promise,  the  plaintiff  knowinff  little  or  nothing  of  Sylva.  For  this 
last  parcel  of  goods  the  action  was  brought.  On  the  part  of  the  defendant 
it  was  contended  that  this  promise,  not  being  in  writing,  was  void  by  the 
statute  of  frauds.  Lord  Mansfield,  before  whom  the  cause  was  tried, 
stated  that  he  believed  the  point  had  been  already  determined ;  but  as  no 
one  at  the  bar  recollected  the  case,  a  verdict  was  taken  for  the  plaintiff,  with 
leave  for  the  defendant  to  move  to  set  that  verdict  aside  and  to  enter  a  non- 
suit    A  rule  to  show  cause  having  been  obtained, 

Wallace^  A,  (?.,  and  Dunning,  showed  cause.  They  read  the  case  of 
Jones  v.  Cooper,  B.  R.,  M.  15  Geo.  S,  Cowp.  227,  and  admitted  that,  unless 
the  present  case  could  be  distinguished  from  that  decision,  the  rule  must  be 
made  absolute.  But  they  contended  that,  upon  the  evidence,  as  it  appeared 
on  the  trial  in  this  case,  the  credit  was  given  to  the  defendant  alone,  and 
that  this  was  not  a  collateral  undertaking  on  the  part  of  the  defendant. 
The  plaintiff  knew  nothing  of  Sylva,  and  expressly  refused  to  trust  him. 
Before  Jones  v.  Cooper,  the  distinction  of  the  promise  being  before  or  after 
the  delivery  of  the  goods  was  very  material ;  and  it  is  still  very  material  in 
this  sense,  that  it  leaves  the  question,  whether  the  goods  were  supplied  on 
tho  credit  of  the  person  to  whom  they  were  delivered  or  of  the  defendant, 
open  to  the  jury.  That  is  a  question  proper  for  the  determination  of  the 
jnry,  who  have  decided  it;  and  the  Court  will  not  disturb  the  verdict.  The 
jury  also  may  have  thought  that  the  goods  were  delivered  on  the  joint  credit 
of  the  defendant  and  Sylva,  and  in  that  case  also  the  verdict  ought  not  to  be 

>  S.  a  oited  2  T.  R.  80. 
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disturbed.     To  hold  a  case  like  this  within  the  statute  would  be  making  the 
statute  itself  an  instrument  of  fraud. 

Lord  Mansfield. — Before  the  case  of  Jones  v.  Cooper,  I  thought  there 
was  a  solid  distinction  between  an  undertaking  after  credit  given,  and  an 
original  undertaking  to  pay,  and  that  in  the  latter  case  the  surety,  being  the 
object  of  the  confidence,  was  not  within  the  statute  ;*  but  in  '''Jones  v.  r«i  5-1 
Cooper  the  Court  was  of  opinion  that  wherever  a  man  is  to  be  called  ^  ^ 
upon  only  in  the  second  instance,  he  is  within  the  statute ;  otherwise,  where 
he  is  to  be  called  upon  in  the  first  instance.  Here,  by  the  words  of  the  pro- 
mise, Sylva  was  to  be  called  on  first,  the  defendant  undertaking  to  pay  if 
Sylva  did  not  pay.  The  case  is  not  distinguishable  from  Jones  v.  Cooper, 
and  the  words  of  the  statute  are  very  strong. 

WiLLES  and  Ashurst,  Justices,  of  the  same  opinion. 

BuLLER,  Justice. — Jones  v.  Cooper  was  fully  as  strong  for  the  plaintifiT, 
for  there  the  original  debtor  was  known  to  be  worth  nothing. 

Rule  absolute.* 

>  See  Mawbrey  v,  Cunningham,  Bittings  after  H.  T.  1778,  eited  Cowp.  228.  In  an 
action  for  goods  sold  and  deliTored,  the  case  on  evidence  was  this :  The  plaintiff  had 
agreed  with  one  Holbroke,  a  butcher,  for  six  oxen :  fiye  were  delivered,  bat  the  sixth 
was  refused  unless  the  money  for  it  were  paid,  on  which  the  defendant  said  he  would 

Eay  the  plaintiff  for  it  next  week  at  Bristol  Fair.     On  this  promise  the  plaintiff  de- 
Tcred  the  sixth  ox,  which  Holbroke,  in  company  with  the  defendant,  drove  away. 
BuLLEB,  J.,  held  the  case  within  the  statute  of  frauds,  on  Uie  authority  of  Jones  v. 
Cooper,  in  which  he  said  Mawbrey  v.  Conningham  had  been  overruled.    Parsons  v. 
Walter,  Bridgewater  S.  A.  1781. 

>  «<  The  general  line  now  taken  is,  that  if  the  person  for  whose  use  the  goods  are 
^irnished  is  liable  at  all,  any  other  promise  by  a  third  person  to  pay  that  debt  must 
be  in  writing,  otherwise  it  is  void  by  the  statute  of  frauds."  Per  BuLLsa,  J.,  Watson 
V.  Wharam,  B.  R.,  M.  28  G.  8,  2  T.  R.  81.  See  also  Anderson  v,  Hayman,  C.  B.,  H. 
29  G.  8, 1  H.  Bl.  121;  Dixon  «.  Bromfield,  B.  R.,  M.  1814,  2  Chitty  Rep.  205 ;  Golman 
9.  Eyles,  1817,  coram  Ld.  Ellenborough,  2  SUrk.  N.  P.  C.  62. 


JONES  V.  BARKLEY.    Mv.  15. 
(Reported  ante,  vol.  ii.,  p.  694,  a.) 


*GRANT  t;.  PARKINSON.*    Mv.  16.  [*16] 

Policy  upon  any  kind  of  goods,  &c.,  valued  at  £1000,  being  on  profits  expected  to 
arise  on  the  cargo  of  the  ship  in  the  event  of  her  safe  arrival  at  Quebec,  and  in 
ease  of  loss  the  insurers  agree  to  pay  the  same  without  any  other  voucher  tiian  the 
policy.  Held,  that  this  policy  was  not  void  within  the  19  O.  2,  c.  87,  but  that  the 
insured  were  entitled  to  recover. 

This  was  an  action  on  a  policy  of  insurance  at  and  from  Surinam  to  Quebec, 
upon  any  kind  of  goods  and  merchandises,  and  also  upon  the  body  of  the  ship 
Irovidence.  The  said  goods  and  merchandises,  &c.,  for  so  much  as  concerns 
the  assured,  by  agreement,  are  valued  at  £1000,  being  on  profits  expected  to 
arise  on  the  carso  of  the  above  ship  in  the  event  of  her  safe  arrival  at  Quebec ; 
and,  in  case  of  loss,  the  insurers  agree  to  pay  the  same  without  any  other 
voucher  than  this  policy. 

>  S.  C.  Park  Ins.  854,  6th  ed. ;  Marsh.  Ins.  97,  2d  ed.,  shortly  reported,  and  with- 
out the  arguments  of  counsel. 
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The  cause  was  tried  before  Lord  Mansfield  at  Guildhall,  when  the  cvi- 
denee  was,  that  this  ship  was  laden  with  molasses ;  and  the  plaintifT,  having 
a  contract  to  supply  the  army  with  sprnce  beer,  would,  if  the  ship  had  arrived, 
hare  made  a  profit  of  £1000  more  than  the  sum  insured,  and  that  it  was 
common  to  insure  profits.  A  verdict  was  found  by  the  plaintiff,  with  liberty 
for  the  defendant  to  moTO  for  a  new  trial.  A  rule  having  been  obtained  to 
Bhow  cause  why  the  verdict  for  the  plaintiff  should  not  be  set  aside,  and  a 
new  trial  granted, 

Hatworih  and  Grant  showed  cause.  The  statute  19  Geo.  2,  c.  87,  enacts 
'<  that  no  insurance  shall  be  made  on  any  ship,  goods,  merchandises,  or  effects, 
interest  or  no  interest^  or  without  further  proof  of  interest  than  the  policy." 
This  policy  is  neither  within  the  words  nor  the  spirit  of  the  Act,  nor  is  it  the 
subject  meant  by  the  Act.  The  Act  mentions  ship,  goods,  and  merchandises ; 
but  this  policy  is  not  on  any  of  those  things,  but  on  the  profits  of  a  voyage. 
See  Lncena  v.  Graafnrd,  Dom.  Proc,  2  Bos.  k  Pul.  N.  R.  314,  821.  If, 
indeed,  the  policy  were  in  fraud  of  the  statute,  this  argument  would  not  pre- 
vail ;  but  here  the  plaintiff  has  an  interest. 

The  objection  here  is  not  that  there  is  no  interest  really,  or  that  this  is  a 
wagering  policy,  but  that  there  is  a  clause  in  the  policy  which  makes  it  void 
wiAin  the  statute  19  Gko.  2,  o.  87 ;  but  here  the  clause  immediately  follows 
the  valuation,  and  refers  to  it.  The  statute  was  made  against  wagering 
^policies.     In  those  policies  there  was  no  interest,  and  therefore  the 
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Statute  says  that  the  policy  alone  shall  be  no  proof  of  interest.     The 


party  is  not  precluded  from  showing  his  interest.  On  the  statute  of  usury 
it  has  been  held  that,  though  a  bond  purports  to  bear  more  than  legal  inte- 
rest, evidence  may  be  given  to  show  that  the  transaction  is  fair.  In  Glover 
V,  Black,  B.  R.,  T.  8  G.  3,  8  Burr.  1400,  the  Court  held  (though  that  is 
not  the  point  of  the  case)  that  the  statute  19  Geo.  2  did  not  make  any  change 
in  the  manner  of  insurances,  but  that  its  view  was  to  prevent  gaming  or 
wigering  policies  where  the  insurer  had  no  interest  at  all. 

The  Attorney- General  and  Dunning,  contra, — The  meaniog  of  the  statute 
19  Geo.  2;  was  to  prevent  persons  from  making  agreements  like  the  one  in 
question.  But  it  is  said  that  this  policy  is  on  the  profits  of  a  voyage,  and 
ihMiprofiti  are  neither  goods,  merchandises,  nor  effects,  within  the  statute; 
bat  the  goods  contain  and  include  the  profits,  which  are  therefore  provided 
for  under  the  term  goods.  According  to  the  construction  contended  for  on 
the  other  side,  it  would  only  be  necessary  to  avoid  using  the  words  ^' goods,'' 
fte.,  and  gaming  policies  might  go  on  as  before.  It  is  attempted  to  show  that 
the  words  of  this  policy  mean  value,  and  not  interest.  The  words  are,  '*  the 
underwriters  agree  to  pay  the  same  without  any  other  voucher  than  this 
policy.''  Unless  the  policy  is  to  prove  the  interest,  it  is  to  prove  nothing. 
[Per.  Cur.  What  are  the  words  of  a  valued  policy  ?]  "  Valued  at  a  certain 
sam,  or  the  sum  insured."  On  such  a  policy  the  party  always  proves  in- 
terest, and  the  polioy  is  only  considered  as  ascertaining  the  value ;  it  dis- 
penses with  the  proof  of  the  amount  of  the  interest,  and  not  with  the  proof 
of  any  interest  at  all.  Here,  on  the  contrary,  the  policy  dispenses  with  the 
proof  of  any  interest  at  all :  that  is  the  case  provided  against  by  the  statute, 
and  the  policy  is  void. 

Lord  Mansfield. — On  argument,  and  after  consideration,  I  have  changed 
the  opinion  which  I  held  at  the  trial,  that  this  policy  is  void.  Before  the 
statute,  nothing  was  so  common  as  a  valued  policy,  and  then,  at  the  trial, 
there  was  no  necessity  to  prove  either  value  or  interest,  whether  the  words 
"without  further  proof  than  the  policy"  were,  or  were  not,  added.  See 
Craufurd  v.  Hunter,  R.  R.,  M.  89  G.  8,  8  T.  R.  28 ;  Luccna  v.  Craufurd, 
Dom.  Proo.  2  Bos.  &  Pul.  N.  R.  821;  Cousins  v.  Nantes,  Exch.  Cham.  E. 
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51  G.  3,  8  Taunt.  523.  Then  thiH  statute  was  made;  and  in  *ihe  r^cio-i 
oonstruction  of  it^  it  has  heen  held,  whether  right  or  wrong  it  is  now  ^  -^ 
immaterial  to  inquire,  that  a  valued  policy  is  not  void,  but  it  is  sufficient  if 
the  party  proves  some  interest.  The  other  side  may  show  that  this  is  & 
mere  evasion  of  the  act ;  but  in  general  nothing  is  necessary  on  a  valued 
policy  but  to  prove  some  actual  interest.  In  the  present  case  the  insurance 
is  made  by  a  contractor  for  spruce  beer  on  the  profits  to  arise  from  a  cargo 
of  molasses.  If  the  ship  arrives  the  profit  is  certain.  The  policy  is  not 
meant  to  conceal  the  interest,  but  to  get  rid  of  the  proof  of  the  quantum.  I 
cannot  distinguish  this  from  the  common  case  of  a  valued  policy.  The 
words  of  the  statute  are  very  strong,  and  so  they  struck  me  at  Guildhall  ^ 
and  if  it  had  been  a  new  question  on  the  validity  of  a  valued  policy,  doubts 
might  have  been  entertained ;  but  it  is  not  a  new  question. 

WiLLEs,  Justice. — ^This  is  not  the  case  of  a  wager,  nor  does  the  policy 
pursue  the  words  mentioned  in  the  statute :  it  is  a  bond  fide  policy,  and  a 
real  interest.  It  might  be  necessary  to  add  more  words  in  this  policy  than 
in  the  common  valued  policies,  because  the  value  of  profits  is  less  certain 
than  that  of  goods.  The  words  may  be  considered  as  surplusage,  and  re- 
jected, so  as  not  to  vitiate  the  policy. 

AsHUBST,  Justice. — I  had  a  doubt  at  first,  but  I  am  now  clear  that  these 
words  are  surplusage^  and  that  the  case  is  not  to  be  distinguished  from  that 
of  a  valued  policy. 

BuLLEB,  Justice. — The  words  are  capable  of  both  constructions,  and  there- 
fore we  must  consider  the  meaning  of  the  parties  as  it  is  to  be  collected  from 
the  face  of  the  instrument,  and  there  it  appears  that  they  meant  to  insure  a 
real  interest.  It  is  not  a  necessary  construction  that  voucher  should  mean 
proof  of  interest,  and  if  another  meaning  consistent  with  the  intent  of  the 
parties  can  be  given^  the  Court  will  adopt  such  meaning. 

Bnle  discharged.' 

1  As  to  the  insurance  of  profits,  see  Le  Cras  v.  Hughes,  £.  22  G.  8,  post ;  Henrick- 
Bon  p.  Margetaon,  B.  R.,  M.  17  Q.  8,  2  East,  550  (n.) ;  Barclay  v.  Cousins,  B.  B.,  T. 
42  G.  8,  2  East,  644;  Hodgson  o.  Glover,  B.  R.,  £.  45  G.  8,  6  East,  816;  Lucena  v. 
Craufurd,  Exch.  Ch.,  H.  42  G.  8,  8  Bos.  &  Pul.  75;  Dom.  Proc,  2  Bos.  &  Pul.  N.  R.. 
269,  S.  C. ;  King  v.  Glover,  C.  B.,  T.  46  G.  8,  2  Bos.  &  Pul.  N.  R.  206;  Eyre  v.  Glo- 
ver, B.  R.,  M.  58  G.  8,  16  East,  218;  8  Campb.  276,  S.  C.  Where  not  only  the  pro- 
fits  are  an  expectation,  but  the  obtaining  a  cargo,  *out  of  irhich  the  commis- 
sion constituting  the  profits  is  to  arise,  is  also  an  expectation,  the  interest  [*19] 
is  not  an  insurable  Interest  within  the  19  G.  2,  c.  87.  Knox  v.  Wood.,  M. 
Sitt.  at  Guildhall,  1808,  cor.  Lord  ELLssBOBOuon,  Park,  Ins.  856,  6th  ed. 


JOHN  WALKEK,  Assignee  of  JOHN  CLARE,  v.  OBADIAH  REEVE, 
Assignee  of  JOHN  COBLEY.*    Nov.  16. 

The  assignee  of  a  lease  for  years,  who  has  assigned  over,  is  discharged  from  the 
covenant  to  pay  rent,  before  the  entry  of  his  assignee. 

Covenant. — ^The  declaration  stated  that,  by  indenture  of  17th  December, 
1777,  John  Clare  covenanted,  promised,  and  agreed,  to  and  with  John 
Cobley  (in  consideration  of  the  charge  and  expense  which  the  said  John 
Cobley  would  be  at  in  erecting,  on  the  piece  of  ground  thereinafter  men* 
tioned,  such  number  of  messuages,  &c.,  and  in  such  manner,  as  8ir  Joseph 

.  >  S.  G.  imperfectly  reported,  ante,  vol.  ii.  p.  462. 


19]  8  Douglas.  25 , 

Mavbey  should  think  proper,  and,  in  consideration  of  the  yearly  rents,  cove- 
nantS;  and  agreements^  thereinafter  reserved  and  contained),  that  he,  the  said 
John  Clare,  in  case  such  number  of  messuages,  &c.,  were  so  built  to  the 
good  liking  of  the  said  Sir  Joseph  Mawbey;  and  he,  the  said  Sir  Joseph 
Mawbey,  should  grant  him,  the  said  John  Clare,  a  lease  thereof,  should  and 
would,  within  one  month  after  such  lease  should  be  so  granted,  demise,  lease, 
and  to  farm  let,  unto  the  said  John  Coblej,  his,  &c.,  au  that  piece  or  parcel 
of  ground  situate,  &c.,  and  also  such  messuages,  &c.,  so  to  be  erected  on  the 
said  piece  of  eround  thereby  agreed  to  be  demised,  within  one  month  after 
the  said  Sir  «foseph  Mawbey  should  have  granted  him,  the  said  John  Clare, 
a  lease  thereof,  but  not  sooner ;  to  hold  the  said  piece  of  ground,  messuages, 
&C.,  unto  the  said  John  Cobley,  his,  &c.,  from  the  feast-day  of  St.  John  the 
Baptist,  1775,  for  the  term  of  sixty  years,  or  sixtj*one  years,  if  the  49aid 
houses  so  to  be  built  should  be  to  the  good  liking  of  the  said  Sir  Joseph 
Mawbey  and  John  Clare,  or  one  of  them,  and  if  he,  the  said  Sir  Joseph, 
should  grant  him,  the  said  John  Clare,  a  lease  thereof,  but  not  otherwise; 
he,  the  said  John  Coblej,  nevertheless,  in  the  mean  time,  and  until  such 
lease  should  be  so  granted,  yielding  and  paying  for  the  same  unto  the  said 
p^Qi  John  Clare,  his,  &c.,  a  yearly  rent  of  a  pepper-corn  *for  the  first  three 
^  ^  years  of  the  said  term,  and  for  the  remaining  fifty-seven  years  of  the 
add  term  the  yearly  rent  of  £21,  payable  quarterly ;  the  first  quarterly  pay- 
ment to  be  made  at  Christmas  then  next  ensuing.  And  the  said  John  Cobley 
(in  consideration  of  such  covenant  and  agreement  of  the  said  John  Clare  for 
granting  a  lease  of  the  said  piece  of  ground,  &c.,  so  soon,  or  within  one 
month  after  the  said  Sir  Joseph  Mawbey  should  grant  him  a  lease  thereof, 
hut  subject  to  such  objection  of  the  said  Sir  Joseph,  or  John  Clare,  as  afore* 
aaid)  did  covenant,  promise,  and  agree,  to  and  with  the  said  John  Clare, 
that  he,  the  said  John  Cobley,  his,  &c.,  should  and  would,  yearly,  during 
the  last  fif^y-seven  years  of  the  said  term  thereby  granted,  pay  to  the  said 
John  Clare,  hid,  &c.,  the  clear  yearly  rent  of  £21,  according  to  the  reserva* 
tion  aforesaid,  prout,  &c. 

That  the  said  John  Clare,  at  the  making  of  the  said  indenture,  was  pos- 
sessed of  and  in  the  said  demised  ground,  £c.,  for  the  remainder  of  a  certain 
long  term  of  years,  whereof  more  than  the  said  term  mentioned  in  the  said 
indenture  was  then  to  come  and  unexpired ;  and  that  the  said  John  Cobley 
entered  and  was  possessed. 

That  the  said  John  Cobley  being  so  possessed,  and  the  reversion,  as  afore- 
said, belonging  to  the  said  John  Clare,  he,  the  said  John  Clare,  by  indenture 
of  the  18th  June,  1778  (profert  of  one  part),  in  consideration  of  five  shillings, 
and  other  considerations  therein  specified,  assigned  to  the  said  John  Walker, 
his,  &c.,  all  the  estate,  right,  title,  &c.,  of  the  said  John  Clare,  of  and  in  the 
said  demised  premises,  &c.,  to  have  and  to  hold,  &c. 

That  afterwards — viz.,  on  the  day  and  year  last  above  mentioned — ^the  said 
demised  premises,  by  assignment  then  and  there  duly  made,  came  to  and 
vested  in  the  said  Obadiah  Reeve,  by  virtue  of  which  the  said  Obadiah 
entered  and  was  possessed,  the  reversion  belonging  to  the  said  John  Walker. 
The  breach  assigned  was,  that,  on  the  29th  September,  1779,  £26  5s.,  for 
one  year  and  a  quarter's  rent,  became  due. 

The  defendant  pleaded :  1.  That  the  said  Sir  Joseph  Mawbey  hath  not,  at 
any  time  hitherto,  granted  to  the  said  John  Clare,  or  to  the  said  John 
Walker,  or  either  of  them,  any  lease  of  the  said  premises,  or  any  part  thereof, 
with  a  verification ;  2.  That  before  the  said  £26  5«.,  or  any  part  thereof, 
became  due  (jiz-i  16th  September,  1778),  the  defendant  assigned  to  one 

rtM-\  ^'gg8>  ^y  virtue  whereof  the  *said Biggs  entered  and  was 

^     -*   possessed  thereof,  with  a  verification. 
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To  the  first  plea  the  plaintiff  demurred ;  to  the  second  he  replied,  that  the 
said  Obadiah  continually,  from  and  after  the  time  when  the  said  demised 
premises  came  to  him,  by  assignment,  as  aforesaid,  until,  and  at,  and  after, 
the  said  29th  of  September,  1779,  when  the  said  £26  5s.  became  due,  re- 
mained and  continued  in  the  possession  of  the  said  premises,  without  this, 

that  the  said Higgs,  at  any  time  before  the  said  £26  5s.  became  due  as 

aforesaid,  entered  into  the  said  premises,  and  was  possessed  thereof.     Veri- 
fication. 

To  this  replication  the  defendant  demurred  specially,  and  assigned  for 
cause,  that  the  plaintiff  had  therein  traversed,  and  attempted  to  put  in  issue 
matter  of  law  only,  and  not  any  matter  traversable  or  issuable. 

Bower,  for  the  plaintiff. — It  is  clear  that  the  first  plea  is  bad.  The  de- 
fendant, so  long  as  he  continues  in  possession,  is  liable  to  the  payment  of 
the  rent. 

With  regard  to  the  replication,  the  (question  is,  whether  the  assignee  of  a 
lease,  who  assigns  over,  does  not  continue  liable  to  the  payment  of  the  rent 
until  another  actually  enters  and  takes  possession.  The  point  was  much 
considered  in  Eaton  v.  Jacques,  B.  R.,  M.  21,  G.  8,  ante,  vol.  ii.  p.  438 ; 
and  the  only  difference  between  that  case  and  the  present  is,  that  in  that 
case  the  action  was  against  the  second  assignee.  It  was  laid  down  in  that 
case,  that  there  are  only  two  ways  in  which  the  defendant  can  be  held  liable, 
viz.,  on  privity  of  contract,  or  on  privity  of  estate.  Here,  there  is  no  privity 
of  contract ;  and  to  privity  of  estate  enjoyment  is  necessary.  It  is  admitted 
by  the  demurrer,  that  the  defendant  remained  in  the  possession  of  the  pre- 
mises ;  his  assignee  cannot  therefore  be  charged  on  the  privity  of  estate,  and 
the  defendant  himself  consequently  continues  liable. 

Chambre,  contra, — ^The  first  plea  turns  upon  the  construction  of  the  deed, 
and  whether  the  covenant  for  the  payment  of  rent  is  absolute  or  conditional. 
To  construe  it  to  be  an  absolute  covenant  would  be  absurd,  for  in  that  case 
Cobley  would  have  to  pay  rent  without  having  any  term  in  the  premises.  The 
rent  is  expressed  to  be  payable  during  the  term ;  so  that  if  no  term  passes,  no 
rent  is  payable.  If  '''no  term  passed,  it  is  impossible  that  the  defendant  r^cAA-i 
can  be  charged  as  assignee ;  for  if  nothing  passed  by  the  deed  (and  ^  -" 
it  does  not  profess  to  demise  anything)  there  cannot  be  any  privity  of  estate. 
The  first  plea,  therefore,  is  good,  for  it  shows  that  the  condition  upon  which 
the  liability  of  the  covenantor  was  to  arise  has  never  been  performed. 

With  regard  to  the  second  demurrer,  it  is  not  necessary  to  controvert  the 
case  of  Eaton  v.  Jacques.  This  is  an  absolute  assignment ;  there  the  Court 
proceeded  chiefly  on  the  ground  that  the  assignment  was  by  way  of  mortgage, 
and  intended  only  a  security }  the  sole  argument  applicable  to  an  absolute 
assignment  is  the  form  of  pleading.  But  though  the  form  of  pleading  is  in 
favor  of  the  plaintiff,  yet  there  is  no  instance  of  a  traverse  of  the  possession, 
which  shows  that  it  is  an  immaterial  allegation ;  like  a  request  to  pay  a  debt,  and 
many  circumstances  of  time  and  place.  Two  cases  have  occurred  in  Chancery 
in  which  that  Court  was  clear  that  no  entry  was  necessary  to  charge  an  as- 
signee. Sparks  v.  Smith,  Cane.  M.  1692, 2  Vern.  124, 275 ;  Pilkington  v.  Shal- 
ler,  Cane.  T.  1700,  2  Vern.  874.  The  interest,  which  came  to  the  defendant 
by  assignment,  passed  out  of  him  by  the  assignment  to  Riggs.  He  has  only 
the  naked  possession  left,  and  no  privity  of  estate.  SaffyPs  case,  B.  R.,  B. 
8  Jac.  1,  5  Rep.  Litt.  5,  289 ;  Co.  Litt.  46  b.  It  is  not  necessary  here  to 
determine  the  case  of  a  fraudulent  assignment ;  where  fraud  is  relied  upon, 
it  must  be  averred.  Anon.  B.  R.,  T.  80  Car.  2, 1  Vent.  829, 831  j  Le  Keux 
V.  Nash,  B.  R.,  H.  18  G.  2,  2  Str.  1221.  There  is  no  inconvenience  to  the  les- 
sor; he  has  every  remedy  that  he  was  entitled  to  at  the  time  of  the  making 
of  the  lease;  he  has  his  remedy  against  the  original  lessee  and  his  repre- 
sentatives. 
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Bovver  J  in  reply. — ^No  precise  words  are  necessary  to  constitute  a  lease. 
Here  there  are  all  the  requisites ;  an  absolute  stipulation  for  a  lease  for  sixty 
years,  and  an  averment  in  the  declaration,  that,  at  the  time  of  the  demisci 
the  lessor  had  a  longer  term  than  that  which  he  demised.  The  distinction 
taken  between  this  case  an^  that  of  Eaton  v.  Jacques  does  not  exist.  As 
soon  as  a  mortgage  becomes  absolute,  a  court  of  law  can  take  no  notice  of  an 
l^^-|  equity  of  redemption.  If  Eaton  v.  Jacques  be  law,  there  must  be  *judg- 
^  -"  xnent  for  the  plaintiff.  It  is  true,  that  an  assignee,  for  many  pur- 
poses, is  in  before  possession,  but  not  for  the  payment  of  rent.  The  case 
from  Ventris  shows  that  a  replication  like  the  present  may  be  supported. 

Our,  adv,  wit. 
Lord  Mansfield  now  delivered  the  opinion  of  the  Court. — After  stating 
the  pleadings,  he  said  :    The  first  question  is,  whether  there  is  any  lease  at 
all,  or  any  rent  payable ;  and  upon  that  there  may  be  some  doubt ;  therefore 
we  shall  say  nothing  upon  it,  as  being  unnecessary  to  the  judgment  we  are 
about  to  give.     But,  taking  it  for  granted  that  the  defendant  is  assignee  of 
the  lease,  the  second  plea  is,  that  before  any  rent  became  due  he  assigned 
the  premises  to  one  Riggs,  who  entered,  and  was  possessed.     The  replica- 
tion states,  that  the  defendant  is,  and  continues  in  possession,  and  denies  that 
Riggs  ever  entered,  or  was  possessed ;  and  there  is  a  demurrer  to  this  repli- 
cation.    We  are  all  of  opinion,  that  the  averment  of  the  assignor  continu- 
ing possessed,  and  the  denial  of  Riggs's  entry  and  possession,  are  not  good 
unless  the  replication  had  gone  further,  and  averred  fraud  :  that  might  have 
been  sufficient,  for  fraud  vitiates  everything.  See  Taylor  v.  Shum,  C.  B.,  E.  37 
G.  3,  I  B.  &  P.  21.     Unless  fraud  be  averred,  the  assignment  gives  the 
assignee  a  title  and  a  possessory  right.     With  regard  to  the  actual  posses- 
sion, it  depends  upon  the  nature  of  the  property  whether  it  can  take  place  : 
the  property  may  be  waste,  which  seems  to  be  the  case  here.     It  does  not 
resemble  the  case  of  a  mortgagee,  for  there,  from  the  nature  of  the  transac- 
tion, it  is  not  an  assignment  for  this  purpose.     Until  the  mortgagee  calls 
for  the  possession,  it  remains  with  the  mortgagor,  and  it  is  understood  by 
both  that  the  mortgagee  shall  not  be  liable  for  the  rent.>    To  have  deter- 
mined otherwise  would  only  have  been  to  have  driven  the  mortgagee  elsewhere 
for  relief.     For  these  reasons  we  are  all  of  opinion  against  the  replicatioui 
and  that  there  must  be 
Judgment  for  the  defendant. 

I  Bat  in  WillUma  v.  Bosanqaet,  G.  B.,  E.  69  Q.  8,  1  B.  &B.  288 ;  8  B.  Moore,  500, 
S.  C.  it  was  held,  contrary  to  Eaton  v.  Jacques,  that  where  a  party  takes  an  assign- 
ment of  a  lease,  by  way  of  mortgage,  as  a  security  for  money  lent,  the  whole  inte- 
rest passes  to  him,  and  he  becomes  liable,  on  the  covenant,  for  payment  of  rent,  though 
he  has  never  occupied,  or  become  possessed  in  fact. 


[*24]  *REX  v.  Inhabitants  of  WESTMEON.    Nov.  17. 

(Reported,  Caldeoott,  129.) 


BBNFIELD  v.  PETRIE.i    Nov.YI. 

"Where  a  true  bill  for  peijury  bos  been  found  against  two  of  several  witnesses,  upon 
i?ho8e  evidence  a  verdict  has  been  obtained,  the  Court  refused  to  grant  a  new  trial. 

Before  a  new  trial  can  be  granted,  a  probable  ground  must  be  laid  to  show  that  the 
verdict  was  obtained  by  perjury. 

>  S.  G.  cited  Tidd's  Pr.  988,  8th  ed.    Petrie*s  Crioklade  case,  265. 
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This  was  an  action  of  debt  on  the  statute  against  bribery,  for  bribery 
at  the  Cricklade  election,  tried  before  Buller,  J.  A  verdict  having  been 
found  for  the  plaintiff,  a  rule  to  show  cause  whv  there  should  not  be  a  new 
trial  had  been  obtained  on  an  affidavit  of  the  defendant,  which  stated,  that 
two  of  the  plaintiff's  witnesses  at  the  trial,  whose  names  were  Wilks  and 
Skilling,  had  been  indicted  for  perjury  in  this  cause,  on  the  evidences  of 
several  persons  ^not  naming  them),  and  that  true  bills  had  been  found. 

Wallace,  A.  &.,  Morris,  and  Batt,  showed  cause. — ^They  contended,  that 
before  a  new  trial  could  be  granted,  the  witness  must  not  only  be  indieted, 
but  convicted  of  the  perjury;  and  that  a  new  trial  could  not  be  granted  on 
this  ground  unless  the  only  witness,  or  all  the  witnesses,  if  more  than  one, 
were  convicted.  At  all  events,  it  ou^ht  to  have  been  shown  to  the  Court  in 
what  the  perjury  consisted,  asitmay  have  been  in  some  very  immaterial  point, 
which  could  not  have  affected  the  verdict.  It  should  also  have  been  stated 
upon  whose  evidence  the  indictment  was  found ;  for  it  does  not  appear  that 
they  were  not  present,  or  might  not  have  been  examined  at  the  trial,  or,  in- 
deed, that  they  were  not  actually  examined,  and  their  testimony  discredited. 
They  cited  a  case  of  Atherton  v.  James,  and  others,  M.  14  O.  8  ;  where  a 
motion  was  made  to  stay  proceedings,  till  the  event  of  an  indictment,  which 
had  been  found  against  the  only  witness  on  the  side  of  the  verdict,  for  per- 
jury at  the  trial,  should  be  determined,  when  the  Court  refused  a  rule  to 
show  cause. 

Dunning,  and  Rooke,  S.,  contra, — ^The  object  of  this  application  is  to  keep 
alive  the  verdict  till  the  defendant  shall  be  able,  by  conviction  for  the  per- 
jury, to  set  it  wholly  aside.  ^It  is  not  law,  as  stated  on  the  other  ptsog-i 
side,  that  it  is  not  sufficient,  in  order  to  set  aside  the  verdict,  io^  ^ 
convict  one  witness  out  of  many ;  for  as  the  Court  cannot  determine  on 
whose  evidence  the  jury  found  their  verdict,  the  conviction  of  any  one  is 
a  sufficient  ground  for  a  new  trial.  This  is  an  application  to  the  Court  made 
upon  affidavits,  yet  the  other  side  are  not  able  to  produce  a  single  person  to 
support,  by  affidavit,  the  testimony  of  the  witnesses  who  have  been  indicted. 
It  is  objected,  that  the  finding  of  the  bills  is  on  an  ex  parte  examination  ; 
but  it  is  the  only  means  at  present  in  the  defendant's  power  of  proving  the 
perjury.  The  witnesses  indicted  were  the  only  witnesses  who  proved  absolute 
directions  by  the  defendant  to  bribe,  or  an  adoption  by  him  of  the  bribery 
afterwards ;  they  therefore  stand  here  as  the  only  witnesses  upon  whose  tes- 
timony the  verdict  proceeded ;  for  general  evidence  of  agency  is  not  sufficient 
to  support  a  conviction  for  bribery.  There  must  be  special  directions  to 
bribe,  or  a  recognition  of  the  act  of  bribery  afterwards.  With  regard  to 
Atherton  v.  James,  there  might  be  particular  circumstances  in  that  case  to 
induce  the  Court  to  refuse  the  rule,  as  if  the  cause  had  been  tried  at  the 
sittings  two  or  three  days  only  before  the  application,  and  the  Judge  who  tried 
the  cause  was  convinced  either  that  the  evidence  of  the  witnesses  was  imma- 
terial, or  that  it  was  true  beyond  a  doubt.  [The  Court  asked  for  a  copy  of 
the  indictment  against  these  witnesses,  but  the  plaintiff's  counsel  said  that 
the  clerk  of  the  peace  had  refused  them  a  sight  of  it,  and  it  was  not  pro- 
duced by  the  other  side.] 

Lord  Mansfield. — This  is  an  action  for  bribery.  All  the  facts  given  in 
evidence  go  on  the  ground  that  two  persons  were  agents,  and  that  the  bribery 
was  committed  by  them.  Evidence  of  these  facts  were  given  by  seven  or 
eight  persons  besides  the  parties  indicted,  and  both  the  persons  who  bribed 
were  examined,  for  the  defendant,  at  the  trial.  The  jury  found  a  verdict  for 
the  plaintiff  against  the  evidence  of  these  two  persons,  on  grounds  which 
impeach  that  evidence.  The  Judge  who  tried  the  cause  is  satisfied  with  the 
verdict,  and  therefore  it  stands  as  a  verdict  with  the  weight  of  evidence  in 
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its  favor.  The  motion  for  a  new  trial  rests  solely  on  the  ground,  that  two 
of  the  witnesses  have  been  indicted  for  perjury.  It  is  not  an  established 
rule,  that  it  is  of  coarse  to  stay  a  verdict  because  the  witnesses  in  support  of 
^251  *hat  verdict  *have  been  indicted  for  perjury.  R.  v.  Heydon,  B.  R.,  E.  3 
*•  -■  G.  3,  1  Black.  404.  We  are  not  told  what  the  perjury  assigned  is, 
nor  who  are  the  witnesses  in  support  of  the  indictment,  and  yet  the  defen- 
dant might  have  famished  the  Court  with  this  information.  In  order  to  ob- 
tain this  rule,  a  probable  ground  must  be  laid  before  us,  to  show  that  the  ver- 
dict was  obtained  by  perjury.  If  general  agency  is  proved,  it  is  sufficient 
eyidenee  to  be  left  to  a  jury  without  proof  of  a  command  given  by  the  prin- 
cipal to  bribe,  or  a  recognition  of  the  particular  fact  of  bribery  by  him 
a^rwards. 

WiLLEs  and  Ashurst,  Jastices,  of  the  same  opinion. 

BuLLER,  Justice. — I  am  of  the  same  opinion.  I  left  it  to  the  jury  on 
the  evidence  of  general  agency.  It  was  for  the  jury  to  judge  whether  the 
£ict  came  within  the  authority  of  the  agent. 

Rule  discharged. 


MACPHERSON  v.  PETRIE.    Nov.  21.« 

Motion  for  new  trial  on  the  ground  of  peijary. 

This  was  a  motion  for  a  new  trial  in  a  like  cause  and  on  a  like  ground, 
as  the  above  case  of  Benfield  v.  Petrie.  In  this  cause  the  verdict  went  on 
the  evidence  of  one  Trueman  as  to  a  particular  fact,  and  of  Shilling  as  to 
general  agency. 

Lord  Mansfield. — ^There  is  no  sufficient  ground  to  vary  from  the  rule 
laid  down  in  the  last  case.  All  the  objections  to  the  evidence  of  Trueman 
were  open  to  the  jury  on  the  trial.  It  is  said  that  the  plaintiff  might  have 
had  the  copy  of  the  indictment  here ;  but  the  answer  is,  that  it  is  incum- 
bent on  the  defendant  to  produce  everything  in  support  of  his  own  applica- 
tion. 

Rale  discharged. 

There  were  several  other  cases  which  stood  on  the  same  ground,  and 
shared  the  same  fate  as  the  above  two,  without  further  argument. 

'  This  and  the  following  cases  are  giyen  oat  of  their  order  in  point  of  time,  as  they 
relate  to  the  preceding  case. 


[*27]  *PETRIE  V.  MILLES. 

Motion  for  new  trial  on  the  ground  of  perjury,  or  to  stay  proceedings. 

This  was  an  application  of  the  same  nature,  arising  out  of  the  same 
transactions,  but  the  motion  in  this  case  was  made  not  only  on  the  ground  of 
indictments  for  perjury  found,  but  also  on  the  ground  of  surprise  m  ^oing 
to  trial,  and  that  one  of  the  witnesses  for  the  plaintiff,  who  had  been  indicted, 
iras  a  person  not  to  be  believed ;  to  which  several  affidavits  were  producTed. 
A  rule  to  show  cause  having  been  granted. 

Dunning  showed  cause. — He  produced  affidavits  of  steps  having  been 
regularly  taken  in  the  cause,  so  that  there  could  have  been  no  surprise ;  also 
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affidavits  to  support  the  credit  of  the  impeached  witness,  and  other  affidavits 
to  discredit  the  persons  who  had  made  affidavits  in  support  of  the  rule. 

Batt  and  Erskine  having  been  heard  in  support  of  the  rule. 

Lord  Mansfield  said. — This  application  is  made  on  three  grounds  :  1. 
That  the  defendant's  attorney  ill-used  him,  and  neglected  his  cause,  and  that 
from  the  beginning  the  defendant  knew  nothing  of  the  proceedings  but  the 
writ;  2.  That  had  he  known  of  the  proceedings  he  could  have  overthrown 
the  testimony  of  the  witness  against  him ;  and  3.  If  those  grounds  fail, 
the  application  is  to  stay  the  proceedings  till  after  the  trial  of  the  indict- 
ment for  perjury.     As  to  the  first  ground,  this  motion  is  made   through  the 
intervention  of  another  attorney,  which  is  very  proper  if  the  former  attorney 
neglected  his  duty ;  but  it  is  admitted  by  the  counsel  at  the  bar  that  he  did 
instruct  them  at  the  trial ;  therefore  the  defendant  comes  with  a  falsehood 
at  the  outset.     Secondly,  he  says,  if  he  had  been  apprised,  he   could  have 
answered  the  plaintiff's  case  at  the  trial,  for  he  has  two  witnesses  who  might 
have  been  produced;  but  it  is   not  stated  who   those  witnesses   are,  nor 
what  they  could  have  proved,  nor  is  there  any  affidavit  by  them.     Lastly, 
the  defendant  says  that  an  indictment  for  perjury  has  been  found  against 
the  witness  for  the  plaintiff.     This  is  another  instance  of  the  mischief 
which  would  ensue  if  proceedings  were  to  be  stayed  in  consequence  of  the 
finding  of  a  bill  for  perjury.     The  bill  is  found  entirely  on  ex  parte  evidence, 
and  is  no  proof  that  the  charge  is  true.     Neither  the  nature  of  the   r^eog-i 
♦perjury  nor  the  names  of  the  witnesses  who  are  to  support  the  indict-   L      -* 
ment,  are  stated,  but  it  appears  that  the  defendant  himself  is  one  of  those 
witnesses.     The  first  instance  in  which  an  application  of  this  kind  was  suc- 
cessful was  in  the  case  of  the  pagodas. >    Fabrilius  v.  Cock,  B.  R.,  M.  6  G. 
8,  3  Burr.  1771.     It  was  a  clear  and  certain  perjury,  and  suspected  by  the 
Court  at  the  trial,  and  the  witness  ran  away. 

These  are  all  the  grounds  of  the  application.  It  seems  a  most  audacioas 
one,  and  the  rule  ought  to  be  discharged  with  costs. 

Rule  discharged  with  costs. 

>  The  rule  with  regard  to  these  applications  is  thus  laid  down  by  Mr.  Tidd  :  "  If 
the  witnesses  on  whose  testimony  the  verdict  was  obtained  have  been  since  convicted 
of  peijury  in  giving  their  eyidence,  the  Courts  will  grant  a  new  trial ;  or,  if  a  pro- 
bable ground  be  laid  to  induce  the  Court  to  belieye  that  the  witnesses  are  perjured, 
they  will  stay  the  proceedings  on  the  finding  of  a  bill  of  indictment  against  them  for 
pexjury  till  the  indictment  is  tried.  The  Court  of  Common  Pleas  in  one  case  granted 
a  new  trial  where  the  testimony  of  witnesses,  on  which  a  verdict  had  proceeded,  was 
founded  on,  and  derived  its  credit  from,  particular  circumstances,  and  those  circum- 
stances were  afterwards  clearly  falsified  by  affidavit.  But  in  general  the  finding  of 
a  bill  of  indictment  forpeijury  is  no  ground  for  staying  the  proceedings  before  convic- 
tion, it  being  found  on  ex  parte  evidence ;  and  the  Court  will  not  grant  a  new  trial 
on  the  mere  affidavit  of  one  party  contradicting  the  witnesses  on  the  other  side. 

See  Aysheford  v.  Charlotte,  H.  25  G.  8,  post ;  Warwick  v.  Bruce,  B.  R.,  £.  65  G.  8, 
4  M.  &  S.  140;  Attorney-General  v.  Woodhead,  Exch.,  M.  56  G.  8,  2  Price,  8;  Feise 
V.  Parkinson,  C.  B.,  M.  58  G.8,  4  Taunt.  640 ;  Harrison  v.  Harrison,  Ezch.,  H.  1  &  2 
G.  4,  9  Price,  89 ;  Thurtell  v.  Beaumont,  C.  B.,  M.  4  G.  4,  1  Bingh.  840 ;  8  B.  Moore, 
612,  S.  C. 


DAVISON  V.  MURE  and  others.    Nov,  20. 

Covenant  on  a  charter-party,  whereby,  if  the  ship  should  be  lost,  burnt,  or  taken,  and 
it  should  appear  to  a  court-martial  that  the  master,  &c.,  had  made  the  best  de- 
fence they  could,  the  freighter  covenanted  to  pay  the  value  of  the  ship.  The  hold- 
ing of  a  court-martial  is  a  condition  precedent. 

This  was  an  action  of  covenant  on  a  charter-party,  by  which  the  plaintiff 
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bad  let  to  freight  to  the  defendantSi  who  were  oontractora  with  govennnent  for 
proyiding  transports  for  stores,  a  certain  ycssoI.  The  charter-party  contained 
rtog-i  A  clause,  that  if  the  ship  should  be  lost,  burnt,  or  taken,  and  *it  should 
■-  -'  appear  to  a  court-martial  that  the  master,  &c.,  had  made  the  best  de- 
fence they  could,  then  the  defendants  covenanted  to  pay  the  value  of  the 
ship.  The  declaration  stated,  that  the  ship,  after  taking  in  stores  in  Ire- 
land, sailed  under  convoy,  and  during  the  voyage  was  taken  by  the  Ameri- 
eans;  that  the  master,  &o,y  made  the  best  defence  they  could,  and  so  it 
would  have  appeared  to  a  court-martial  if  the  defendants  had  procured  one 
to  be  held. 

To  this  declaration  the  defendants  pleaded,  1.  That  the  ship  was  not  taken 
in  a  hostile  manner;  2.  That  the  master,  Ac.,  did  not  make  the  best  defence ; 
3.  That  it  would  not  have  appeared  to  a  court-martial  that  the  best  defence 
was  made;  4.  That  it  has  not  appeared  to  a  court-martial  that  the  beA 
defence  was  made.  On  the  three  first  pleas  issue  was  joined,  and  a  verdict 
was  found  for  the  plaintifif.  To  the  fourth  plea  the  plaintifif  demurred,  and 
the  defendants  joined  in  demurrer. 

Davenporty  for  the  plaintiff,  in  support  of  the  demurrer. — ^The  sitting  of  a 
court-martial  is  not  a  condition  precedent  to  the  plaintiff's  recovery,  ft  was 
not  in  his  power  to  procure  a  court-martial ;  both  the  captain  and  the  mariners 
are  prisoners  in  America.  A  jury  can  judge  as  well  as  a  court-martial ;  and 
in  insuranoe  cases  they  every  day  try  such  questions. 

Wood,  for  the  defendants,  informed  the  Court  that  inquiry  had  been  made 
at  the  Admiralty,  and  the  answer  was,  that  during  the  last  war  there  were 
several  instances  of  courts-martial  sitting  to  inquire  into  losses  in  the  trans- 
port service,  but  that  none  had  occurred  during  the  present  war.  He  was 
then  stopped  by  the  Court. 

Lord  Mansfield. — ^The  charter-party  annexes  a  condition  to  the  payment 
of  the  money  for  the  ship  in  case  of  capture,  &c., — viz.,  that  it  shall  appear 
to  a  court-martial  that  the  utmott  defence  was  made.  In  order,  therefore,  to 
obtain  the  money,  the  plaintiff  must  show  that  the  condition  has  been  per- 
formed, or  that  it  was  by  the  defendant's  fault  that  it  has  not  been  performed. 
This  he  has  not  done.     There  must  therefore  be 

Judgment  for  the  defendants.^ 

1  See  1  Saund.  820  5,  2  Saund.  107  h,  852  (n.),  6th  ed. 


P30]  *KIRKPATRICK  v.  KELLY.*    Nov.  20. 

A  man  arrested  within  the  yerge  of  the  Court  is  not  entitled  to  be  discharged,  an 
arrest  in  a  franchise  being  only  a  breach  of  the  privilege  of  the  lord  of  the  franchise. 

BuLE  to  show  cause  why  the  defendant  should  not  be  discharged  out  of 
custody  on  the  ground  that  he  had  been  illegally  arrested.  It  appeared  that 
&  person  who  had  got  possession  of  an  abandoned  peace-warrant  from  a  man 
who  was  in  possession  of  it,  took  the  defendant  upon  it  within  the  verge  of 
the  Court,  and  carried  him  before  a  magistrate,  who  discharged  him ;  and 
while  the  defendant  was  returning  from  before  the  magistrate,  he  was  arrested, 
heing  out  of  the  verge  of  the  Court,  on  civil  process,  at  the  suit  of  the 
plaintiff,  by  the  person  who  had  procured  the  peace-warrant. 

Wallace,  A,  &.,  and  Edworth,  showed  cause,  and  Dunning  was  heard  in 
mpport  of  the  rule. 

>  S.  C,  cited  8  T.  B.  740. 
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Lord  Mansfield. — ^I  take  it  to  be  a  settled  rule,  that  where  a  man  indi- 
rectly, and  by  trick,  does  that  which  it  wonld  have  been  illegal  for  him  to 
have  done  directly,  he  shall  be  considered  as  having  done  it  directly.  The 
question,  therefore,  comes  to  this :  whether,  if  this  arrest  had  been  made 
directly  within  the  verge  of  the  Court,  it  would  have  been  illegal,  so  as  to 
have  entitled  the  defendant  to  be  discharged.  As  at  present  advised,  I  think 
that,  though  the  arrest  is  illegal  as  respects  a  third  person, — ^viz.,  the  owner 
of  the  franchise, — ^yet  that  it  is  not  so  as  it  respects  the  person  arrested,  nor 
can  he  maintain  an  action  for  false  imprisonment.  It  is  different  from  the 
case  of  breaking  open  a  house  under  a  peace-warrant,  and  then  arresting  a 
party,  because  that  is  prohibited  by  positive  law.  The  Court  will  not  inter- 
fere in  a  summary  way  unless  compelled  to  do  so  by  authorities,  especially 
in  a  case  where  the  merits  seem  to  be  against  the  defendant. 
'  WiLLES  and'AsHURST,  Justices,  of  the  same  opinion. 

BuLLER,  Justice. — I  am  of  the  same  opinion.  An  arrest  by  breaking 
open  the  door  of  a  house  is  void,  because  it  is  against  positive  law ;  bat  an 
arrest  in  a  franchise  is  only  a  breach  of  the  privilege. 

Rule  discharged.' 

1  See  B.  V.  Stobbs,  B.  B.,  T.  80  O.  8,  8  T.  B.  786 ;  Sparks  v.  Spink,  C.  B.,  H.  57 
Geo.  8,  7  Taunt  811 ;  Plggott  v.  Wilkes,  B.  B.,  £.  1  Geo.  4,  8  B.  &  A.  602;  1  Cliitty 
Bep.  875  (n.) ;  Tidd's  Pr.  217,  8th  ed. 


♦HODGKINSON  v.  FLETCHER  and  others.    Nov.  22.      [^Sl] 

Trespass  for  breaking  and  entering  close  and  digging  coals.  Plea,  tiiat  close  wa 
part  of  fee- farm  lands  of  B. ;  that  (10  Jac.  1)  the  mines  under  those  lands  were 
granted,  &c.,  and  derives  title  under  the  grant,  and  justifies.  Beplication,  that 
no  right  of  entry  accrued  within  twenty  years  of  the  trespass.  Issue  thereon. 
Evidence  that  the  grantees  had  dug,  within  twenty  years,  under  other  fee-farm 
lands  in  B.,  but  no  evidence  of  digging  under  the  plaintiflf 's.  Evidence,  also,  that 
plaintiff,  or  his  predecessors,  had  not  dug.  Held,  that  the  defendants  were  not 
barred. 

Trespass  for  hreaking  and  entering  the  plaintifif's  closes  and  digging 
coals. — Plea,  that  those  closes  (10  Jac.  1)  were  part  of  the  fee-farms  of  the 
Grown ;  that  one  B.  was  seised  of  all  the  mines,  &c.,  under  the  fee-farm  lands 
of  the  Crown,  in  Ripley,  who  granted  them  to  A.  B.,  and  so  deduces  a  title 
to  one  Hunter,  under  whom  the  defendants  claim,  and  justify  digging  for 
coals,  Ac. — ^Replication,  that  no  right  of  entry  accrued  to  Hunter,  or  those 
under  whom  the  defendants  claim,  within  twenty  years  before  the  trespass 
committed. — Rejoinder,  that  a  right  did  accrue  within  twenty  years  before 
the  trespass  committed. 

On  the  trial,  at  Derby,  before  Gould,  J.,  the  evidence  was,  that  the 
defendants,  or  those  under  whom  they  claimed,  had  regularly,  from  the  time 
of  the  grant  to  this  time,  dug  for  coals  under  other  of  the  fee-farm  lands  in 
Ripley;  in  some  quietly,  in  others  with  a  contest,  in  which  they  succeeded; 
but  no  positive  evidence  was  given  of  their  having  ever  worked  under  the 
fee-farm  Unds  of  the  plaintifif  till  the  time  when,  &c )  but  it  appeared  that 
neither  the  plaintiff  nor  his  predecessors  had  ever  dug  under  the  lands.  A 
verdict  was  found  for  the  defendants ;  and  a  rule  having  been  obtained  to 
show  cause  why  there  should  not  be  a  new  trial,  the  Court  called  upon  the 
counsel  for  the  plaintiff  to  support  the  rule. 

HlUf  Sergeant,  Wilson,  and  Wood,  in  support  of  the  rule. — ^The  question 
is,  whether  the  defendants'  right  to  dig  in  the  plaintiff's  land  is  not  barred 
by  their  not  having  exercised  it  for  twenty  years.    The  proof  of  the  issue 


31]  3  Douglas.  33 

laj  npon  the  defendants,  being  in  the  affirmatiye,  and  they  did  not  prove  any 
exercise  of  the  right  within  t^t  period.  A  right  to  enter  for  the  purpose  of 
digging  for  coals  or  minerals  is  as  muoh  subject  to  the  operation  of  the 
statutes  of  limitation  as  a  right  to  enter  upon  the  soil.  Rich,  dem.  Lord 
Cullen  V.  Johnson,  B.  B.,  M.  14  G.  2,  2  Str.  1142.  It  is  necessary,  in 
order  to  keep  up  such  a  right,  to  do  some  act,  as  of  working  the  mine  once 
in  twentj  years.  Suppose  that  Hunter  had  been  the  lessor  of  the  plaintiff 
r^A-i  in  ejectment,  or  demandant  in  a  real  action  for  these  *mines :  ne  must 
*-  ^  have  shown  a  right  of  entry  within  twenty  years,  or  a  seisin  within 
the  proper  period  of  limitation.  So,  to  support  this  plea,  a  possessory  title 
must  be  established.  It  does  not  resemble  the  case  where  the  owner  of  the 
soil  Ib  likewise  the  owner  of  the  mines  under  the  soil.  Lead  Company  v. 
RichardsoD,  B.  K.,  M.  3  Geo.  8,  3  Burr.  1341. 

The  answer  attempted  to  be  given  will  be,  that  the  defendftnts  have  exer- 
cised the  right  in  other  parts  of  the  fee-farm  lands ;  but  the  digging  in  the 
lands  of  other  persons  can  be  no  evidence  against  the  plaintiff.  Primd  facie, 
the  owner  of  the  land  is  owner  of  the  mines  also,  which  pass  by  a  grant  of 
the  land.  Go.  Litt.  4.  To  rebut  this  presumption  stronger  evidence  is 
required  than  was  given  in  this  case.  If  that  evidence  be  sufficient,  a  man 
would  have  nothing  to  do  but  to  have  large  words  inserted  in  his  grant,  and 
then  to  dig  in  parts  where  he  had  a  right;  this  would  then  be  evidence 
against  other  owners,  and  evidence  which  they  could  never  repel. 

There  is  also  another  objection.  The  plea,  in  setting  out  the  grant,  makes 
use  of  the  words  <'  mines,  delfs,  and  pits  of  coal,''  whicu  extend  only  to  such 
mines  as  are  open,  and  give  no  liberty  of  opening  fresh  mines.  Astry  v. 
Ballaid,  B.  R.,  H.  28  &  29  Car.  2,  2  Mod.  193.  In  such  grants,  in  order 
to  authorize  the  opening  of  fresh  mines,  the  word  ''digging"  is  usually 
inserted.  [Per  Cur.  In  Astry  v,  Ballard,  were  not  the  mines  open  ?  They 
were.  Per  Cur.  That,  then,  is  a  different  case ;  for  here  the  defendants 
are  entitled  to  the  mines,  whether  opened  or  unopened.] 

Lord  Mansfield  (without  hearing  the  other  side). — It  appeared  that  in 
10  Jac.  1  there  was  a  grant  of  the  right  of  mines  under  the  fee-farm  lands 
in  Ripley.  The  plaintiff's  lands  are  part  of  those  fee-farm  lands,  and  he 
pays  a  proportion  of  a  fee-farm  rent.  The  defendants  claim  as  coal-masters 
under  the  original  grantee.  The  plaintiff  has  put  the  whole  question  upon 
this  issue :  that  whatever  may  have  been  the  original  right,  it  is  now  barred 
by  the  statute  of  limitations.  I  agree  with  the  counsel  for  the  plaintiff,  that 
if  the  defendants  would  be  barred  in  an  ejectment,  they  would  be  barred 
on  this  issue  upon  these  pleadings. 

r*331  ^^  ^^  proved  that  the  defendants  have  regularly,  from  *the  time 
^  -*  of  the  grant  up  to  this  time,  dug  under  the  other  fee-farm  lands  in 
Ripley,  in  some  (juietly,  in  others  with  a  contest,  in  which  they  succeeded ; 
but  no  positive  evidence  is  given  that  they  ever  worked  under  the  plaintiff's 
lands  till  the  cause  of  action.  See  Stanley  v.  White,  B.  R.,  14  East,  832 ; 
Tyrwhitt  v.  Wynne,  B.  R.,  E.  59  G.  3,  2  B.  &  A.  554;  Hollis  v.  Goldfinch, 
B.  R.,  H.  3  &  4  G.  4,  2  Dowl.  &  Ry.  316;  S.  C.  1  B.  &  C.  205;  Rowe  v. 
Brenton,  B.  R.,  M.  9  G.  4,  8  B.  &  C.  758.  It  appeared  also  that  the  plain- 
tiff,  or  his  predecessors,  had  never  dug  under  his  lands.  These  were  all  the 
facts  proved. 

Independently  of  the  law  of  limitations,  there  arises  a  presumption  of  right 
in  &vor  of  possession,  where  that  possession  is  adverse  to  the  right  claimed. 
Even  in  the  case  of  the  Crown  there  is  such  a  presumption  in  favor  of  pos- 
session. But,  to  support  an  argument  of  this  nature,  the  possession  must  be 
notoriously  adverse  to  the  claim  set  up;  it  must  not  be  a  possession  consis- 
tent with  the  claim.  Thus,  the  possession  of  a  lessee,  of  a  joint  tenant,  or 
Vol.  XXVI.— 3 
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of  a  tenant  in  common,  shall  not  bar,  because  it  is  consistent  with  the 
claimant's  title;  see  Fisbar  v.  Prosser,  B.  R.,  M.  15  G.  8,  Cowper,  218; 
Fairclaim,  dem.  Empson  v.  Shackleton,  B.  R.,  E.  10  G.  8,  2  W.  Blackst. 
690 ;  so,  a  fine  levied  by  a  tenant  for  life  does  not  begin  to  run  till  the  par^ 
ticular  estate  has  expired,  Fermor's  case,  B.  R.,  H.  44  Eliz.,  8  Rep.  78  b. 

Here,  the  grantees  have  never  abandoned  their  right;  but,  on  the  con- 
trary, have  been  continvallj  exercising  it.  They  are  not  bound  to  be  con- 
stantly working  in  every  place.  It  is  the  nature  of  the  right  to  be  exercised 
by  degrees,  and  to  go  on  for  ages.  The  grantees  must  to  governed  in  the 
exercise  of  the  right  by  the  circumstances  which  occur,  by  the  course  of  the 
veins,  &c.  It  is  a  material  fact,  that  neither  the  plaintiff  nor  his  predeces- 
sors have  ever  exercised  the  right  themselves.  Had  the  mines  been  worked 
by  them,  the  case  would  have  been  different.  But  his  possession  of  the  land 
is  not  a  possession  adverse  to,  or  inconsistent  with,  the  claim  of  the  defend- 
ants, who  have  had  a  notorious  possession,  under  the  lease,  by  working  the 
other  pits. 

WiLLES  and  Abhurst,  Justices,  of  the  same  opinion. 

BuLLEB,  Justice. — The  rule,  as  to  adverse  possession,  laid  down  by  my 
Lord,  may  be  found  in  the  case  of  Reading  v.  Royston,  B.  R.,  H.  1  Anne^ 
Salk.  428.  The  primd  facte  evidence  of  title  to  the  *mines,  which  r^eo^-i 
the  possession  of  the  land  affords,  is  in  this  case  rebutted  by  the  ■-  -' 
grant.  Since  the  grant,  the  mines  have  never  gone  with  the  land.  Even  If 
none  of  the  pits  in  Ripley  had  been  worked  for  upwards  of  twenty  years,  I 
do  not  think  that  the  defendants  would  have  been  barred ;  for,  in  order  to 
bar  them,  there  must  be  an  adverse  possession  in  some  one  else,  of  which  no 
evidence  was  given.  [The  Aitomey- General  said,  that  in  Northumberland  it 
was  usual  for  the  coal-masters  to  buy  up  old  grants,  which  had  never  been 
used  for  100  years,  for  the  sole  purpose  of  preventing  their  being  worked, 
which  had  always  been  the  object  of  the  successive  proprietors.] 

Rule  discharged. 


REX  V.  FISHER,  and  REX  v,  TOWILL.    Nov,  24. 
(Reported,  Caldkoott,  185.) 


REX  V.  INHABITANTS  OF  NORTH  CURRY.    Nov,  24, 
(Reported,  Calbscott,  187.) 


fiALLANT  and  Another  r.  BOUTEFLOWER.    Nov.  26. 

'Counts  on  .promises  to  a  testator  may  be  joined  with  coants  on  promises  to  the  exe- 
xator,  and  in  answer  to  a  set-off  the  executor  may  give  in  evidence  money  paid  by 
•him  as  exeentor. 

This  was  an  action  hy  an  executor  against  an  attorney  who  had  recovered 
a  sum  of  money  due  to  the  testator,  in  an  action  brought  by  the  plaintiff,  as 
executor,  with  costs.  The  declaration  in  the  present  action  contained  four 
eouqts :  1.  A  count  for  money  had  and  receiyed  by  the  defendant  to  the  use 
of  the  testator ;  2.  A  count  on  an  account  stated  with  the  testator;  3.  A 
^count  for  money  had  and  received  by  the  defendant  to  the  use  of  the  plain- 
tiffs, as  executors ;  and,  4.  A  count  on  an  account  stated  with  the  plaintiffii 
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as  ezecators.  The  defendant  gave  in  evidence  a  set-off^  whicb  exceeded  the 
aunount  of  the  debt  and  costs  recovered  in  the  former  action.  This  set-off 
was  answered  by  evidence  of  two  small  sums  of  money  advanced,  at  different 
P^o--.  times,  by  '''the  plaintiffs  to  the  defendant,  which  turned  the  balance 
I-  -^  in  favor  of  the  plaintiffs  against  the  defendant.  It  was  objected,  at 
the  trial,  that  these  sums  were  not  paid  by  the  plaintiffs  as  executors,  and 
could  not  therefore  be  given  in  evidence,  under  a  declaration,  by  the  plain- 
tifis  as  executors.  A  verdict  was  found  for  the  plaintiffs,  with  leave  for  the 
defendant  to  move  to  set  it  aside  and  enter  a  nonsuit. 

WaUace^  A.  G.,  and  Rous,  showed  cause,  and  cited  Hookin  v.  Quilter, 
B.  R.,  T.  21  G.  2,  2  Str.  1271;  Wils.  171,  S.  C ;  and  Smith  v.  Norfolk, 
B.  R,,  M.  1  Car.  1,  Cro.  Car.  225. 

Dunning^  contra ^  cited  Eddower  v,  Hopkins,  B.  R.,  E.  20  G.  3,  ante,  vol. 
i.  p.  376. 

Lord  Mansfield. — ^The  objection  was,  that  by  declaring  as  executor,  the 
plaintiff  would  avoid  a  set-off  and  costs.  The  answer  is,  that  if,  in  fact,  ho 
is  suing  in  his  own  right,  he  would  not  be  excused  from  costs ;  Accord.  Bol- 
land  p.  Spencer,  B.  R.,  T.  37  G.  3, 7  T.  R.  358 ;  Tattersall  v,  Groote,  C.  B.,  T. 
40  G.  3,  2  Bos.  &  Pul.  256 ;  Jones  v.  Jones,  C.  B.,  E.  4  G.  4,  1  Bingh. 
249 ;  nor  protected  from  a  set-off.  It  struck  me,  that  in  the  present  case 
the  declaration  must  be  right,  because  it  was  according  to  the  truth  of  the 
case.  The  defendant  was  employed  to  recover  a  debt  with  costs.  That 
suit  was  brought  by  the  plaintiffs,  as  executors,  and  the  money  they  advanced 
was  money  advanced  in  that  character.  I  am  now  stronger  in  that  opinion. 
The  case  in  Strange  was  on  a  judgment  by  default.  I  think  that  here  a 
general  verdict  on  all  the  counts  would  be  good. 

AsHURST,  Justice. — An  executor,  by  naming  himself  as  such  when  ho 
need  not,  shall  not  be  thereby  excused  from  costs.  The  exemption  is  on  the 
ground  that  he  is  not  perfectly  acquainted  with  the  testator's  transactions ; 
Accord,  per  Lawrence,  J.,  Cowell  v.  Watts,  B.  R.,  E.  45  G.  3,  6  East, 
412 ;  but  a  transaction  in  his  own  time  he  must  know.  I  am  not  acquainted 
with  any  case  where,  if  the  money  to  be  recovered  will  be  assets,  the  parties 
may  not  declare  as  executors.  In  some  cases  a  man  must  declare  an  exe- 
cutor, in  others  he  may  or  may  not,  at  his  election.  Whether  he  will  be 
liable  to  costs  or  not,  is  a  question  which  has  often  been  agitated,  but  I 
never  heard  of  an  objection  like  this  to  the  form  of  the  action. 


[*36] 


BuLLEB,  Justice. — ^Where  the  cause  of  action  accrues  in  *tho  life- 


time of  the  testator,  the  executor  must  sue  as  such ;  where  it  accrues 
tfier  his  death,  the  executor  may  sue  as  such,  or  not ;  and  in  these  cases  the 
Court  will  not  excuse  him  from  costs.  Where  the  sum  recovered  will  be 
assets,  I  think  he  may  always  declare  as  executor.  It  never  was  an  objec- 
tion that  there  were  counts  on  promises  to  the  testator,  and  counts  on  pro- 
mises to  the  executor,  in  the  same  declaration.*  The  two  smaller  sums  which 
were  given  in  evidence  in  answer  to  the  set-off,  were  demandable  by  the 
plaintiffs  as  executors.  Rule  discharged. 

'The  general  rule,  now  well  established.  Is,  that  where  the  money  to  be  recovered 
vonld  be  assets,  the  counts  may  be  joined.  See  Ord  v.  Fenwick,  B.  R.,  M.  43  G.  8, 
3  Ewt,  104 ;  Partridge  «.  Court  Ezch.,  H.  68  G.  8,  6  Price,  412 ;  7  Price,  691,  8.  C. ; 
Clttk  V.  Hougham,  B.  B.,  T.  4  G.  4,  8  Dowl.  &  By.  822 ;  S.  C.  2  B.  &  C.  149 ;  2 
Bftand.  117  d  (n.),  5th  ed.  As  to  the  rule  in  case  of  ezeoutors  defendants,  see  Ashby 
».  Aahby,  B.  R.,  M.  8  G.  4,  1  Man.  &  By.  180;  S.  C.  7  B.  &  C.  444. 
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The  KING  V.  TEMPERANCE  GREEN,  otherwise  SHREIBER,  and 

Others.    Nov.  28. 

The  Court  will  grant  a  rule  nisi  for  an  information  for  a  conspiracy  in  takings  awaj 
from  his  father's  house  a  young  man  of  fortune  under  age,  for  the  purpose  of 
marrying  him  to  one  of  the  conspirators,  though  the  young  man  is  not  heir- appa- 
rent to  Ms  father. 

Morgan  moved  for  a  rule  to  show  cause  why  an  information  should  not 
be  filed  against  Mrs.  Temperance  Green,  otherwise  Shreiber,  Mrs.  Wild  man, 
Jane  Barchas,  Robert  Atkjns,  Mary  Thomasin,  and  the  Reverend  Mr. 
Stevens,  for  a  conspiracy,  since  carried  into  execution,  to  take  away  from  his 
father's  house  young  Mr.  Shreiber,  an  infant  of  the  age  of  seventeen  years, 
who  was  entitled  to  a  large  fortune  when  he  came  of  age,  and  to  marry  him, 
in  Scotland,  to  a  Mrs.  Green  (one  of  the  defendants),  a  widow,  of  small  for- 
tune, of  the  age  of  thirty-five.  The  motion  was  made  at  the  instance  of 
Mr.  Shreiber,  the  father  of  the  young  man. 

The  Court,  when  it  was  first  moved,  made  some  difficulty  in  granting  the 
rule  to  show  cause,  owing  to  its  not  being  the  eldest  son  and  heir  that  was 
taken  away ;  and  directed  the  motion  to  stand  over  till  the  cases  had  been 
looked  into,  where  either  informations  had  been  granted,  or  indict-  p^oyi 
ments  had  ^been  held  to  lie,  for  taking  away  a  child  who  was  not  an  ■-  ^ 
heir. 

Some  days  afterwards,  Lord  Mansfield  said,  that  they  had  looked  into 
the  cases,  which  were  many,  both  old  and  modem,  and  that  they  had  no 
difficulty  in  granting  the  rule  to  show  cause,  and  he  particularly  directed 
Morgan  to  look  into  the  case  of  the  King  v.  Lord  Ossulston  and  Others,  B. 
R.,  H.  12  G.  8,  2  Str.  1107. 

The  matter  was  however  soon  afterwards  made  up  between  Mr.  Shreiber 
and  his  son  and  daughter,  and  never  came  again  before  the  Court. 

Lord  Mansfisld,  in  this  case,  directed  a  search  to  be  made  in  the  Crown 
Office  for  informations  on  this  subject,  in  consequence  of  which  the  following 
list  was  obtained.  Only  one  of  the  informations  was  framed  on  the  statute 
4  &  5  P.  &  M.  c.  8. 

Trinity,  14  &  16  Geo.  2.  Somersetshire.  Rex  v,  Francis  Molloy.  Li- 
formation  muted  against  the  defendant  for  taking  away  Mary  Norman,  a 
virgin,  and  unmarried,  between  seventeen  and  eighteen  years  of  age.  That 
A.l3.,  C.  D.,  E.  F.,  and  G.  H.  had,  by  lawful  means,  the  order  and  govern- 
ance of  one  Mary  Norman,  the  daughter  of  J.  Norman,  and  by  consent  of 
J.  Norman  placed  her  under  the  care  of  one  J.  Staggs,  a  schoolmaster,  to  be 
educated;  that  she  was  entitled  to  a  considerable  fortune  of  £8000  and 
upwards,  personal  estate ;  that  defendants,  in  the  night-time,  unlawfully 
entered  the  house  of  the  said  J.  Staggs,  and  carried  her  away  with  intent  to 
marry  her. 

Hilary,  15  Geo.  2,  1741.  Kent.  Rex  t;.  Comforth  and  Others,  B.  R., 
H.  15  G.  2,  2  Str.  1162.  Information  granted  against  the  defendants  for  a 
conspiracy  in  taking  away  one  Mary  Boone,  spinster,  then  a  maid,  and  un- 
married, and  under  sixteen  years  of  age,  an  illegitimate  daughter  of  T. 
Boone,  with  intent  to  marry  her. 

London.  Another  information  against  the  same  Cornforth  for  procuring 
a  license  to  marry  by  a  false  oath. 

Easter,  4  Jac.  2.  Rex  v.  Atkyns  and  Others.  Information  against  the 
defendants  for  forcing  a  man  non  compos  meniit  out  of  the  custody  of  his 
guardian,  and  to  marry  one  of  the  defendants. 
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p3^^  Hiluj,  7  Geo.  3, 1767.  Middlesex.  Rex  r.  Charles  '*'Sweet.  In- 
*-  -*  formatioa  granted  for  seducing  and  taking  away  Mary  Sampey,  only 
diild  and  heir-apparent  of  John  Sampey,  of  the  age  of  fourteen  years,  and 
manying  her  in  Guernsey. 

Hilary^  12  Geo.  2.  Sussex.  Rex  v.  Lord  Ossulston  and  Others,  B.  R., 
H.  12  G.  2,  2  Str.  1107.  Information  granted  for  running  away  with  Mary 
Eades,  a  Tirgin,  under  sixteen  years  of  age,  ward  to  her  uncle,  T.  W.  Brere- 
toD,  &q.,  and  entitled  to  a  fortune  of  £8000,  and  marrying  her,  10th  De* 
eember,  11  Geo.  2,  to  Charles  Pearson,  one  of  the  conspirators.  Ist  count 
on  the  statnte,  the  rest  at  common  law. 

Michaelmas,  24  Car.  2.  Rex  v.  Storey  and  Others,  B.  R.,  M.  24  Car.  2, 
3  Keble.  101.  Information  by  the  coroner  and  attorney  for  a  riot  with 
intent  to  take  away  a  virgin  without  the  consent  of  her  mother,  Mary  Gil- 
borne.  Trial  at  bar,  M.  24  Car.  2.  Storey  fined  £100,  and  to  find  security 
for  his  good  behavior  for  five  years.     The  rest  convicted  and  punished. 

Michaelmas,  20  Car.  2.  Rex  v,  Twisleton  and  Others,  1  Lev.  257;  1  Sid. 
387,  S.  C. 

Trinity,  14  &  15  Geo.  2.  Rex  v.  Heary  and  Others.  The  defendants 
were  convicted  on  an  indictment  for  a  conspiracy  in  carrying  away  one  Hen- 
rietta Arnold,  aged  thirteen,  with  £3000  fortune. 

Trinity,  1  Anne.     Regina  v,  Blachel  and  Others,  7  Mod.  89. 

Trinity,  42  Eiis.     Basham  v.  Dennis,  Cro.  Eliz.  770. 

WiLLEs,  Justice,  mentioned  the  cases  of  Eyre  v.  Shaftesbury,  2  P.  Wms. 
102',  and  Goodall  v.  Harris,  Id.  562;  and  Ashurst,  J.,  the  case  of  R.  v. 
Freeman,  M.  S.,  in  which  (jOULD,  J.,  was  counsel,  when  a  rule  to  show 
cause  was  granted,  but  nothing  further  was  done.> 

>See  statute  9  G.  4,  o.  81,  s.  10,  and  the  printed  report  of  Wakefield's  case,  1827 ; 
It  p.  Ward,  B.  R.,  M.  8  G.  8,  1  Blackst  88C;  R.  v.  Clarke,  B.  R.,  T.  81  G.  2,  1 
Bnrr.  606.  As  to  conspiracies  to  marry  paupers,  see  Russel  on  Crimes,  toI.  ii.  p. 
&66,2ded. 


[•39]  *HARTLEY  v.  BUGGIN." 

hiBnrance  on  ship  at  and  from  the  coast  of  Africa  to  the  West  Indies,  with  liberty  to 
exchange  goods  and  slayes.  The  ship  stayed  at  the  coast  of  Africa  several  months, 
and  was  employed  as  a  reeeiring  ship  for  slaves,  afterwards  pat  on  board  other 
ihip«,  which  was  the  employment  of  a  factory  ship.  Held,  that  this  was  a  de* 
Tiation. 

This  was  an  action  on  a  policy  of  insurance  upon  the  ship  Blossom,  at 
and  from  the  coast  of  Africa  to  the  West  Indies,  with  liberty  to  exchange 
goods  and  slaves.  .  The  cause  was  tried  at  the  last  assizes  at  Lancaster,  be- 
fore HsATH,  J.,  and  a  verdict  was  found  for  the  plaintiff,  with  which  tho 
learned  judge  reported  himself  satisfied. 

On  a  rule  obtained  to  show  cause  why  there  should  not  be  a  new  trial,  it 
appeared  that  there  had  been  a  great  deal  of  contradictory  evidence,  and 
many  points  started  at  the  trial ;  but  the  question  now  raised  was,  whether 
the  plaintiff,  by  the  use  he  made  of  the  ship  on  the  coast  of  Africa,  and  the 
delay  he  there  occasioned,  was  not  the  cause  of  the  loss ;  that  is,  whether 
lie  did  not  make  such  use  of  her,  during  her  stay  on  the  coast,  as  amounted 
to  a  deviation.  It  appeared  in  evidence  that  this  ship  stayed  on  the  coast 
from  August  to  March ;  that  she  was  employed  in  receiving  slaves  on  board, 
tie  produce  of  the  cargoes  of  other  ships,  which  were  afterwards  put  on  board 

1 S.  C.  Park,  Ins.  415 ;  but  without  the  arguments  of  counsel. 
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other  ships  and  sent  to  the  West  Indies ;  that  this  is  the  emplojineiit  of 
what  thej  call  a  factory  ship,  but  that  a  regular  factory  ship  is  thatched  and 
covered,  and  receives  the  slaves  till  a  sufficient  number  is  collected  to  send 
away  in  other  vessels ;  but  it  did  not  appear  that  any  slaves,  the  produce  of 
the  Blossom's  own  carso,  were  sent  away  in  other  vessels.  It  appeared, 
however,  that  her  stay  there  was  seven  months  beyond  the  usual  stay  of 
ships  in  that  trade. 

WaUacef  A.  G.,  Lee,  Davenport^  and  Wood^  showed  cause  against  the  rale 
for  a  new  trial.  They  contended  that  this  use  of  the  ship  as  a  factory  ship 
was  not  inconsistent  with  the  object  of  the  voyage.  If  the  ship  does  nothing 
which  increases  her  risk  and  prolongs  her  stay,  or  is  inconsistent  with  the 
object  of  her  voyage,  it  is  not  a  deviation.  Here  she  parted  with  no  slave^ 
the  produce  of  her  own  cargo,  which  ever  was  on  board  of  her.  Ships  can 
only  be  supplied  in  turn,  and  whilst  she  is  forced  to  wait  there,  she  may  as 
well  receive  the  slaves  of  the  other  ships  as  not.  It  is  the  course  of  the 
trade  so  to  do.  The  definition  of  a  factory  ship  '''is  a  floating  ware-  nAffi 
house,  not  her  merely  being  thatched  and  covered.  '-       ^ 

Arden  and  Dunning^  contra^  in  support  of  the  rule,  were  stopped  by  the 
Court. 

Lord  Mansfield. — ^When  different  points  are  agitated  at  a  trial,  and  a 
great  deal  of  evidence  is  applied  to  each,  and  the  counsel  go  out  of  a  cause, 
it  is  not  surprising  that  juries  should  have  their  attention  distracted  from 
the  principal  point.  The  great  advantage  of  a  motion  for  a  new  trial  is,  that 
after  the  argument  on  the  motion,  the  cause  goes  down  again  winnowed 
from  the  chaff  of  the  first  trial.  The  single  question  in  this  case  is,  whether 
there  has  not  been  what  is  equivalent  to  a  deviation.  It  is  not  material,  to 
constitute  a  deviation,  that  the  risk  should  be  increased.  The  voyage  is  to 
the  coast  of  Africa,  and  thence  to  the  West  Indies,  which  includes  an  insur- 
ance on  the  ship  while  she  stays  and  trades  at  Africa,  and  it  is  with  liberty 
to  exchange  goods  and  slaves ;  but  that  exchange  is  for  the  benefit  of  the 
ship,  one  slave  for  another.  If  a  ship  insured  for  a  trade  is  turned  into  a 
factory  ship,  or  a  floating  warehouse,  the  risk  is  different ;  it  varies  the  stay, 
for  while  she  is  used  as  a  warehouse  no  cargo  is  bought  for  her. 

The  law  being  clear,  how  is  the  fact  ?  The  captain  says  the  vessel  was 
not  used  as  a  factory  ship ;  but  his  evidence  is  much  impeached.  Indeed, 
he  says  that  he  was  young  in  the  trade,  that  he  never  saw  a  factory  ship  but 
once,  and  was  not  in  her.  He  might  have  a  salvo,  because  this  vessel  was 
not  thatched,  as  factory  ships  usually  are ;  but  the  question  is,  was  she  used 
as  a  Victory  ship  ?  Without  being  thatched  and  roofed,  she  may  have  been 
put  to  that  use.  The  fact  is  clear :  the  risk  is  different,  and  there  must  be  a 
new  trial.  Rule  absolute.^ 

This  cause  was  again  tried  at  the  Lancaster  Summer  Assizes,  1782,  before 
Etre,  B.,  and  evidence  was  given  that,  since  the  establishment  of  agencies 
on  the  coast,  it  had  been  a  custom  with  the  plaintiff's  ships  to  stay  till  others 
came,  and  that  it  was  intended  to  go  to  the  West  Indies  just  before  the  ac- 
cident happened;  that  the  putting  the  vessel  ^ashore  was  to  prepare  rs^^i-i 
her  for  the  voyage ;  that  by  agencies  the  sailing  of  ships  was  much  ^  J 
expedited  ]  and  that  she  had  not  stayed  an  extraordinary  time.  Etre,  B., 
told  the  jury  that  there  was  no  question  of  fact ;  that  it  was  clear  the  ship 
was  employed  as  a  factory.  What  the  effect  of  that  was  afforded  great  room 
for  argument.     One  side  contended  that'it  was  usual  and  allowable  in  the 

<  That  a  voluntary  delay  will  operate  as  a  deviation,  see  Smith  v,  Lurridge,  1801, 
coram  Ld.  Kenyon,  4  Esp.  N.  P.  C.  26 ;  WUliams  v.  Shee,  1818,  coram  Ld.  Ellen- 
borough,  8  Campb.  469. 
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ooaneof  trade;  the  other  side,  that  it  varied  the  risk  materially.  New 
modes  of  trade  were  advantageonsi  and  it  was  not  for  the  interests  of  com- 
merce to  be  cramped  bj  underwriters.  An  assured  was  to  conduct  his  trade 
his  own  wajy  with  this  .exception,  that  it  does  not  materially  vary  the  risk 
insured.  Barter,  for  the  facilitation  of  the  voyage,  was  allowable  without 
express  stipulation.  The  question  was,  if  the  use  made  of  the  ship  had  the 
voyage  for  its  object.    The  jury  found  a  verdict  for  the  defendant. 


SHIRLEY  V.  WILKINSON.' 

Tbe  concealment  of  letters,  stating  that  the  vessel  is  about  to  sail  early  the  next 
month,  is  a  material  concealment,  and  avoids  the  policy. 

This  was  an  action  on  a  policy  of  insurance.  A  verdict  having  been 
found  for  the  plaintiff,  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial  was  obtained  on  the  ground  that  the  verdict  was  against  evidence,  there 
having  been  a  material  concealment.  It  appeared  in  evidence  that  Davis 
and  Protfaeroe,  the  agents  who  had  directed  the  insurance  to  be  made  on  the 
part  of  the  pkiintiff,  had  received  a  letter,  dated  23d  of  July,  from  the  cap* 
tain  of  the  vessel  insured,  on  the  28th  of  October,  in  which  he  said,  "  I 
have  now  eighty  hogsheads  on  board,  one-half  ballast  in,  and  I  expect  to  be 
ready  for  sea  very  early  in  August."  Another  letter  was  also  received  by 
them  from  the  captain,  in  which  he  said,  giving  directions  for  the  insurance, 
<< which  sails  from  Morant  Bay  in  all  August;''  and  another  letter  of  the 
27th  July,  in  which  he  said,  <'Not  being  able  to  get  ready  to  sail  with  this 
fleet,  she  is  to  go  in  August,  and  run  it/'  Protheroe  was  examined  as  a 
witness  at  the  trial,  and  said,  *'  I  save  orders  to  insure.  I  did  not  send  in- 
telligence of  the  captain's  letters,  because,  from  other  letters,  I  thought  he 
could  not  sail  as  soon  as  he  expected."  The  fleet  from  Jamaica  to  England 
r^icy-t  usually  sails  by  the  first  of  August ;  and  it  is  material  ^whether  a 
*-  ^^  ship  sails  before  or  after  that  time.  The  jury,  thinking  the  letters 
not  materia],  found  a  verdict  for  the  plaintiff. 

Walicuef  A.  G-.,  Dunning^  and  Wilwn^  now  showed  cause.  These  letters 
contained  nothing  material ;  they  were  merely  the  captain's  opinion^  which 
Protheroe,  from  the  circumstances,  thought  not  well  founded.  In  truth, 
nothing  was  kept  from  the  underwriters  but  what  would  have  lessened  the 
risk  rather  than  have  increased  it. 

Lee  and  Eaioorth,  contra. — The  question  is  not  how  Protheroe  understood 
the  matter,  but  whether  he  ought  not  to  have  laid  everything  he  knew  on 
the  subject  before  the  underwriters,  and  have  enabled  them  to  form  their 
own  judgment  on  it.  In  all  cases  of  insurance,  an  underwriter  has  a  right 
to  have  all  the  information  laid  before  him  that  the  insurer  himself  possesses. 
Lord  Mansfield. — I  certainly  thought,  on  the  trial,  that  this  matter  was 
material  to  he  communicated  to  the  underirriters.  The  premium  depended 
on  the  time  the  ship  sailed.  If  she  sailed  at  a  particular  time,  she  was  a 
missing  ship,  otherwise  not.  The  broker  is  asked  by  the  underwriters,  what 
is  his  intelligence  ?  He  only  says,  "  She  does  not  come  with  the  fleet." 
What  intelligence  had  he  ?  The  letters  of  the  captain.  Of  these  letters 
nothing  was  communicated  but  that  the  ship  did  not  sail  with  the  fleet, 
which  sails  on  the  first  of  August.  The  material  point  was  that  she  would 
he  ready  for  sea  very  early  in  August.  I  think  this  letter  of  the  captain's 
very  material,  and  that  it  should  hUve  been  communicated. 
The  rest  of  the  Court  being  of  the  same  opinion,         Eule  discharged.' 

1  Note  of  8.  C,  ante,  vol.  i.  p.  806  (n). 

'  This  case  appears  to  be  at  variance  with  those  of  Fort  v.  Lee,  G.  6.,  H.  51  G.  8, 
8  Taont  881 ;  and  Forley  v.  Moline,  G.  B.,  £.  54  G.  8,  5  Taunt.  480;  1  Marsh.  117, 


40  Paget  v.  Millbs.    M.  T.  1781.  [42 

8.  C.  See  also  Court  9.  Martineav,  M.  23  G.  8,  post,  and  the  note  there.  In  Bridges 
V.  Hunter,  B.  R  ,  H.  53  G.  3, 1  M.  &  S.  19,  La  Blavo,  J.,  says,  «*  I  believe  it  has  always 
been  considered  that  the  time  of  the  ship's  sailing,  if  known  to  the  asaared,  ia  a 
material  fact  to  be  communicated  to  the  underwriter."  See  also  Willes  v.  OloTer, 
C.  B.,  £.  44  G.  3,  1  Bos.  &  Pnl.  N.  B.  14;  Kirby  «.  Smith,  B.  R ,  T.  68  O.  8,  1  B.  ft 
A.  672;  M' Andrew  v.  Bell,  1795,  coram  Ld.  Kenyon,  1  Esp.  N.  P.  C.  378 ;  Webster 
V.  Foster,  1795,  coram  Ld.  Kenyon,  1  Esp.  N.  P.  G.  407 ;  littledale  v.  IUxon,  G.  B.^ 
H.  45  G.  8, 1  Bos.  &  Pol.  N.  R.  151. 


*Lord  PAGET  v.  MILLES.  [*43] 

A.,  being  seised  of  a  mill,  and  haying  a  sole  fishery  in  the  waters  of  the  mill,  granted 
the  mill,  with  all  waters,  streams,  &c.,  necessary  in  working  the  same,  *' except, 
and  always  reserving,  the  right  and  privilege  of  fishing  in  the  waters  of  the  said 
mill."  Held,  that  this  was  an  exception  of  the  sole  fishery,  and  not  a  resenratlon 
of  a  new  easement. 

Trespass  for  fishing  in  the  separate  fishery  of  the  plaintiff.  After  yerdiot 
for  the  plaintiff;  a  rule  to  show  cause  why  there  should  not  be  a  new  trial 
was  obtained;  and  the  only  question  made  was  on  the  construction  of  a  grant 
from  the  plaintiff  to  the  defendant,  whether  it  operated  as  a  grant  of  the 
fishery,  reserving  to  the  grantor  only  a  right  of  fishery,  or  whether  it  excepted 
the  sole  fishery  out  of  the  grant.  By  the  deed,  Lord  Paget  granted  **  the 
mill,  with  all  waters,  streams,  &c.,  necessary  for  working  the  mill,  and 
usually  held  and  enjoyed  therewith,  except  and  alioays  reserved  to  the  aaxd 
Lord  Payety  his  heirsy  drc,  the  right  and  privilege  of  faking  in  (he  wcUers  of 
the  said  mill."  At  the  time  of  this  grant,  Lord  Paget  had  a  sole  fishery  in 
these  waters. 

Dunning  and  Davenport  showed  cause. — ^This  is  not  a  reservation  of  a 
right  of  fishing,  but  an  exception  of  the  riffht  of  fishing,  which  Lord  Paget 
possessed  before,  and  which  was  a  sole  right.  It  is  an  exception  of  what 
the  grantor  had  before,  and  did  not  choose  to  part  with.  By  the  grant,  evety* 
thing  necessary  to  the  mill  for  driving  and  working  it  was  granted,  as  well  as 
for  confining  the  water ;  but  the  woids  of  the  grant,  had  they  stood  alone, 
would  not  nave  carried  the  right  of  fishery.  The  exception,  however,  puts 
an  end  to  all  question. 

Wallace,  A.  G.,  and  Law,  contra. — ^The  words  of  the  grant  are  sufiicient 
to  convey  the  soil  of  the  water  and  of  the  ponds ;  and  therefore  it  is  clear 
that,  without  the  reservation.  Lord  Paget  could  have  had  no  title.  Where 
a  grant  is  made,  all  that  the  granting  words  used  include  will  pass  by  the 
grant.  Throckmerton  v.  Tracy,  C.  B.,  2  &  3  P.  &  M.,  Plowden,  151.  By 
the  reservation,  nothing  more  than  the  easement  of  fishing  in  the  waters  is 
reserved.  The  words  of  the  reservation  are  the  words  of  the  grantor,  and 
shall  be  taken  most  strongly  against  him.  Co.  Litt.  197;  Plowd.  171, 
1  Saund.  137.  Those  words  will  be  fully  satisfied  by  holding  that  an  ease- 
ment is  reserved. 

Lord  Mansfield. — ^If  there  are  words  in  the  Enfflish  language  which  will 
not  admit  of  a  doubt,  they  are  these  ^words.  Lord  Paget  had  water  ri^AAi 
for  a  mill,  and  he  had  a  sole  fishery,  and  he  grants  the  mill,  with  the  *-  -' 
water  for  the  mill,  reserving  the  fishery ;  and  the  question  is,  whether  the 
whole  right  of  fishing  is  reserved,  or  whether  a  new  right  is  created  by  it. 
The  words  are,  ^Uhc  right  and  privilege  of  fishing."         Rule  discharged. 
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(Reported,  Caldbcott,  141.) 


WALPOLE  V.  ALEXANDER.I    Feb.  1. 

A  witness  ooming  from  abroad  to  gire  eyidence  in  a  cause  here,  without  being serred 
with  a  subpoena,  is  priTileged  from  arrest 

The  defendant  obtained  a  rule  to  show  cause  why  he  should  not  be  dis- 
eharged  out  of  custody  on  filing  common  bail.  The  application  was  made 
on  three  grounds ;  1.  That  he  had  come  from  France  as  a  witness  in  a  cause 
of  Simond  v.  Hankey,  to  be  tried  at  the  sittings ;  2.  That  he  had  been  dis- 
charged by  a  commission  of  bankrupt  subsequent  to  the  debt  for  which  ho 
was  arrested ;  and  3.  That  a  suit  was  depending  in  France  respecting  the 
same  subject-matter. 

The  AUomey'Gener4d  and  Cowper  showed  cause. — ^As  to  the  privilege  of 
the  defendant  as  a  witness,  it  appears  that  he  arrived  in  London  on  the  20th 
of  December,  1781.  On  the  seventeenth  of  that  month  the  cause  in  which 
r*461  ^^  ^^  *^  ^  witness  was  put  off,  in  consequence  of  a  letter  received 
^  ^  from  him,  stating  that  he  could  not  attend  until  after  the  next  term. 
He  swears  in  his  affidavit,  that  on  coming  to  town  he  was  served  with  a 
sabpoena,  by  his  own  desire,  which  was  on  the  20th  of  December,  the  last 
daj  of  the  sittings.  Whether  the  subpoena  was  for  the  sittings  after  the 
last  or  the  next  term,  does  not  appear  on  the  affidavit ;  but  as  no  subpoena 
issued  after  the  12th  of  December,  it  must  have  been  for  the  last  term,  when, 
by  consent,  the  cause  was  postponed.     He  was  arrested  on  the  28th  of  De- 

>  S.  C.  cited  Tidd's  Pr.  198,  8th  edit. 
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oember,  at  which  time  there  was  no  process  by  which  he  could  be  compelled 
to  attend  as  a  witness.  The  protection  afforded  to  witnesses  is  not  on  their 
own  account,  but  for  the  purposes  of  justice :  and  when  the  defendant  found 
that  the  cause  could  not  come  on  at  those  sittings,  and  that  it  was  unsafe  for 
him  to  remain,  he  might  have  returned.  It  is  stated  in  the  affidavit,  that 
an  application  was  intended  to  be  made  for  permission  to  examine  him  upon 
interrogatories;  but  that  allegation  is  insufficient,  for  the  consent  of  both 
parties  is  necessary  to  that  proceeding,  and  it  does  not  appear  that  it  could 
have  been  obtained.  [The  Court  giving  no  opinion  on  the  two  latter  groands 
of  the  application,  the  arguments  of  counsel  on  those  heads  are  admitted.] 

Lord  Mansfield  (stopping  Dunning,  who  was  for  the  rule).  This  is  the 
first  case  of  a  witness  coming  from  abroad  who  has  required  the  protection 
of  the  Court.  That  protection  is  extended  to  witnesses  comins  from  abroad 
as  well  as  to  those  who  are  resident  in  this  country.  Althougn  in  England 
a  party  may  have  the  benefit  of  the  evidence  of  a  witness  who  has  been 
arrested,  by  means  of  a  liabeas  corpm  ad  testificandunhy  yet,  in  order  to 
encourage  witnesses  to  come  forward  voluntarily,  they  are  privileged  from 
arrest.  This  privilege  protects  them  in  coming,  in  staying,  and  in  returning, 
provided  they  act  bond  fide,  and  without  delay,  which  is  a  question  of  reason- 
ableness. Every  reason  which  applies  to  the  protection  of  a  witness  at 
home,  holds  more  strongly  with  regard  to  a  witness  who  comes  from  abroad. 
The  creditor  is  not  injured  by  his  coming ;  for  unless  he  came,  there  would 
be  no  opportunity  of  arresting  him.  The  service  of  the  mbpana  abroad 
would  be  an  useless  form ;  he  cannot  be  punished  for  not  coming ;  if  he  comes 
at  all,  then  it  must  be  voluntarily.  The  cause  depending  on  the  r^^j-i 
♦evidence  of  a  witness  who  is  out  of  the  country,  the  time  of  trial  •-  _  ^ 
must  necessarily  be  uncertain.  The  only  question  then  to  be  considered  is, 
whether,  in  such  case,  the  witness  comes  bond  fide  or  coUusively. 

There  never  was  a  fairer  case  than  the  present.  The  parties  would  not 
consent  to  examine  the  witness  upon  interrogatories,  or  to  put  off  the  trial ', 
an  application  was  therefore  made  to  me,  upon  affidavits  and  letters  from  the 
witness.  I  proposed,  and  it  was  so  settled,  that  at  all  events  the  cause 
should  go  on  after  this  term,  whether  the  witness  came  or  not.  In  the  mean 
time  he  arrived,  before  the  sittings  were  over ;  but  I  do  not  wonder  that  the 
parties  did  not  apply  to  bring  on  the  cause,  for  it  was  near  Christmas.  It 
is  admitted  that  he  was  protected  for  some  time ; — why  not  until  the  next 
sittings  ?  Was  he  to  go  back  again  to  Paris,  merely  to  return  here  this 
term,  putting  the  parties  to  an  enormous  expense  ?  I  am  of  opinion,  that  all 
the  rules  which  apply  to  the  protection  of  witnesses  here,  hold  with  regard 
to  witnesses  coming  from  abroad,  and  that  the  defendant  must  be  discharged. 

AsnuRST  and  Willes,  Justices,  of  the  same  opinion. 

BuLLER,  Justice. — It  is  not  true  that  the  privilege  of  a  witness  depends 
upon  the  subpoena.  I  have  found  a  case  (E.  27,  Car.  2)  where  a  man  was 
discharged  who  came  to  London  to  make  an  affidavit,  which  might  have 
been  made  in  the  country;  but  it  was  for  the  furtherance  of  justice,  and  he 
was  therefore  protected.  No  subpoena  is  necessary  where  the  witness  lives 
abroad. 

Rule  absolute. 

The  discharge,  being  on  the  privilege,  was  without  the  terms  of  filing 
common  bail. 


The  KING  V.  Inhabitants  of  KEEL.     Feb.  6. 
(Reported,  Caldeoott,  144.) 
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The  KING  v.  James  RODD.    Feb.  6. 
(Reported,  Galdboott,  147.) 


[♦48]  *The  KING  r.  MORGAN.    Feb.  9. 

(Reported,  Galdboott,  156.) 


The  KING  v.  Inhabitants  of  COYENT  GARDEN.    Feb.  0. 
(Reported,  Galdecott,  168.) 


DOE,  OB  tbe  demise  of  W.,  DUKE  of  DEVONSHIRE;  W.  H.,  DUKE 
of  PORTLAND;  and  DOROTHY,  DUCHESS  of  PORTLAND,  his 
Wife,  V.  LORD  GEORGE  HENRY  CAVENDISH.^    Feb.  11. 

The  Gonntess  of  BarliBgton  by  will  devised  certain  estates  to  trustees,  to  the  use  of 
W.  Lord  Gayendisli  for  life ;  remainder  to  trustees  to  presenre,  &c. ;  remainder  to 
the  use  of  one  or  more  of  such  of  the  child  or  children  of  W.  Lord  G.,  for  such 
eatate  and  estates,  and  in  suoh  shares  and  proportions,  and  under  and  subject  to 
such  powers,  provisos,  restrictions,  &c.,  as  the  said  W.  Lord  G.  should  by  any 
deed,  &c.,  or  by  his  last  will,  &c.,  direct,  limit,  or  appoint.  W.  Lord  G.,  by  his 
will,  devised  the  premises  to  trustees,  to  the  use  of  his  son  Richard  for  life ;  re- 
mainder to  trustees  to  preserve,  remainder  to  trustees  for  a  term,  for  providing 
jointures  and  portions  for  the  wife  and  children  of  Richard ;  remainder  to  the  first 
and  every  other  son  of  Richard,  in  tail  male ;  with  remsinder  to  testator's  son 
George  for  life,  and  the  sons  of  that  son,  in  tail  male  ;  remainder  to  his  eldest  son 
William,  in  fee.  The  will  contained  considerable  bequests  of  personalty  to  all  the 
children.  Held,  that  this  was  a  good  execution  of  the  power,  and  that  if  not  good 
as  to  the  children  of  Richard,  that  the  limitation  to  George  took  effect. 

Ejectthent  for  a  messaage  in  the  parish  of  St.  James's,  Westminster| 
tried  before  Lord  Mansfield  at  the  sittings  in  this  term,  when  a  verdict  was 
found  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  the  following 
case: 

The  Countess  of  Burlington  being  seised  in  fee  of  the  messuage  in  the 
declaration  mentioned  (amongst  other  estates),  made  her  will,  dated  the  20th 
of  February,  1755,  wherehy  she  devised  all  her  manors,  messuages,  lands, 
&c.,  in  Great  Britain  and  elsewhere,  to  Richard  Arundel  and  Christopher 
Denton,  and  their  heirs ;  to  the  use  of  her  son-in-law,  William  Lord  Caven- 
dbh,  commonly  called  the  Marquis  of  Hartington,  for  life,  without  impeach- 
ment of  waste ;  remainder  to  the  same  trustees  to  preserve  contingent  re- 
mainders. "And  from  and  immediately  after  the  decease  of  the  said 
William  Lord  Cavendish,  to  the  use  and  behoof  of  one  or  more  of  such  of 
the  child  or  children  of  the  said  William  Lord  Cavendish,  by  Charlotte  Lady 
Cavendish,  his  late  wife,  dccensed, /or  such  estate  and  estates^  and  in  such  shares 
r*iftl  o^^  P^^^P^^^^^h  ^^^  under  and  subject  to  such  ^powers,  provisos,  con- 
^  ^  ditions,  restrictions,  or  ZtWto^ums  as  the  said  William  Lord  Cavendish 
should,  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  him  signed  and  scaled 

>  S.  G.  4  T.  B.  741  (fi.) ;  bat  without  the  arguments  ofoonnsel. 
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in  the  presence  of,  and  attested  by,  two  or  more  credible  witnesses,  or  by  his 
last  will  and  testament  in  writing,  to  be  by  him  signed,  sealed,  and  published , 
in  the  presence  of,  and  attested  by,  three  or  more  credible  witnesses,  nomi- 
nate, direct,  limit,  or  appoint;  and  for  want  of  such  nomination,  direction, 
limitation,  or  appointment,  to  the  use  and  behoof  of  all  and  every  the  child 
and  children  of  the  said  William  Lord  Cavendish,  by  the  said  Charlotte 
Cavendish,  his  late  wife,  equally  to  be  divided  between  them ;  if  more  than 
one,  share  and  share  alike,  to  tidce  severally,  as  tenants  in  common,  aad  not  as 
joint  tenants ;  and  of  the  several  and  respective  heirs  of  the  body  and  bodies 
of  all  and  every  such  child  and  chOdren  lawfully  issuing ;  and  failing  issae 
of  any  of  the  said  children,  then  as  to  the  share  or  shares  of  him,  her,  or 
them  so  dying  without  issue,  to  the  use  and  behoof  of  all  and  every   each 
other  child  or  children,  equally  to  be  divided  between  them,  if  more    than 
one,  share  and  share  alike,  to  take  in  like  manner,  as  tenants  in  common,  and 
not  as  joint  tenants,  and  of  the  several  and  respective  heirs  of  the   body 
and  bodies  of  such  other  child  and  children  lawfully  issuing ;  and  in  case 
all  such  children  shall  die  without  issue,  or  that  there  shall  be  but  one  such 
child  then  living,  to  the  use  and  behoof  of  such  one  only  child,  and  the 
heirs  of  his  or  her  body,  lawfully  issuing ;  and  for  default  of  such  issue,  to 
the  use  and  behoof  of  the  said  William  Lord  Cavendish,  his  heirs  and 
assigns  for  ever."     With  a  power  to  William  Lord  Cavendish  to  make  leases 
in  possession  for  twenty-one  years ;  after  which  was  the  following  clause : 
''  I  give  and  bequeath  all  the  rest  and  residue  of  my  personal  estate  and 
effects,  of  what  nature  or  kind  soever,  unto  the  said  William  Lord  Caven- 
dish, his  executors,  administrators,  and  assigns,  in  full  confidence  that^  in 
case  there  shall  remain  in  his  possession  any  surplus  of  my  personal  estate, 
he  will  distribute  and  divide  the  same  amongst  his  said  children  at  his  dis- 
cretion; and  I  do  hereby  nominate  and  appoint  the  said  William  Lord 
Cavendish  sole  executor  of  this  my  last  will  and  testament." 

The  said  Countess  of  Burlington  died  soon  after  making  her  said  will ; 
and  the  said  William  Lord  Cavendish,  afterwards  Duke  of  Devonshire,  hav- 
ing issue  then  living,  three  *sons,  William,  now  Duke  of  Devonshire,  r^ccQ-i 
Richard  Lord  Cavendish,  and  George  Lord  Cavendish,  and  one  ^  -^ 
daughter,  Dorothy,  now  the  wife  of  the  Duke  of  Portland,  by  virtue  of  the 
said  will  entered  into  the  possession  of  the  messuage  in  the  declaration  men- 
tioned, being  part  of  the  premises  so  devised  to  him,  and  continued  in  such 
possession  to  the  time  of  his  death. 

The  said  William,  Duke  of  Devonshire,  deceased,  duly  made  and  executed 
his  will,  dated  18th  of  May,  1763. 

''  Also  I  give  and  devise  unto  my  brothers,  George  Cavendish  and  Freder- 
ick Cavendish,  their  heirs,  executors,  &c.,  all  such  my  real  estate  and  estates 
in  possession,  reversion,  remainder,  or  expectancy,  as  I  have  power  to  dis- 
pose of,  either  by  the  will  of  Dorothy,  late  Countess  of  Burlington,  deceased, 
or  of  my  own  or  my  late  father's  purchase,  or  otherwise  howsoever.  And 
likewise  all  my  moneys,  securities  for  money,  and  money  which  I  have 
power  to  raise  out  of  my  estate  or  estates,  and  all  other  my  personal  estate, 
of  which  I  have  not  already  made,  or  shall  hereafter  make,  any  particular 
appointment  or  appointments  (except  such  parts  thereof  as  I  shall  hereinafler 
bequeath  to  my  eldest  son),  in  trust  that  they,  my  said  brothers,  and  the 
survivor  of  them,  and  the  heirs,  executors,  and  administrators  of  such  sur- 
vivor, do  thereout  pay,  apply,  and  appropriate  unto  and  to  the  use  of  my 
daughter  Dorothy  the  sum  of  £30,000,  which  I  give  to  her  as  her  portion, 
or  fortune,  with  interest  from  the  time  of  my  death,  after  the  rate  of  four 
per  cent.  And  afterwards,  as  soon  as  conveniently  may  be,  to  lay  out  the 
residue  of  my  said  personal  estate  in  one  or  more  purchase  or  purchases  of 
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lands,  or  tenenentB  of  inheritance ;  and  till  that  can  be  done,  inveet  the 
same  in  real  or  goTemment  secarities,  and  pay  and  apply  the  rents  and  pro- 
fits  of  all  my  said  real  estate,  and  the  interest  and  income  of  all  my  said  per- 
sonal estate,  to  and  for  the  benefit  of  my  said  two  younger  sons,  Richard  and 
George  Cayendish,  in  equal  shares,  until  the  younger  of  them  shall  have 
attained  the  age  of  twenty-one  years ;  and  then  mdce  an  equal  partition  of 
my  said  real  and  personal  estate,  if  any  shall  then  remain  personal,  and 
stand  seised  thereof,  or  cause  the  same  to  be  conveyed  or  settled  Tthat  is  to 
say),  as  to  one  divided  moiety  thereof,  to  the  use  of  my  said  son  Richard  for 
life ;  remainder  [to  the  same  trustees  to  preserve  contingent  remainders] ; 
r^^l-j  remainder  to  my  brother,  *John  Cavendish,  and  the  Earl  of  Bes- 
I-  -*  borough,  their  executors  and  administrators,  for  the  term  of  five  hun- 
dred years,  in  trust  for  the  purposes  hereinafter  mentioned ;  remainder  to 
the  first  and  every  other  son  of  my  said  son  Richard  successively,  in  tail 
male ;  remainder  to  my  said  son  George  for  life ;  remainder  [to  the  same 
trustees  to  preserve  contingent  remainders]  ;  remainder  [to  J.  C.  and  Lord 
Besborongh  for  five  hundred  years] }  remainder  to  the  first  and  every  other 
son  of  my  said  son  George  successively,  in  tail  male;  remainder  to  my 
eldest  son,  William  Cavendish,  his  heirs  and  assigns,  for  ever" 

The  other  moiety  was  limited  to  Lord  George  Cavendish  for  life,  with  like 
remainders  over. 

The  trast  of  the  terms  was  declared  to  be  for  the  purpose  of  providing 
such  jointures  to  the  wives  of  Lord  Richard  and  Lord  George,  and  such 
portions  to  their  younger  children,  as  the  said  four  trustees  should  think 
reasonable  and  direct ;  and  that  if  either  of  them  should  die,  leaving  only  a 
daughter  or  daughters,  for  the  purpose  of  raising  such  portions  for  such 
daughter  or  daughters  as  the  said  trustees  should  think  proper  and  direct, 
fio  as  no  one  daughter  should  have  more  than  £10,000. 

The  said  testator,  William,  Duke  of  Devonshire,  died,  without  altering  or 
revoking  his  said  will,  leaving  issue  William,  the  present  Duke  of  Devon- 
shire, Dorothy,  now  Duchess  of  Portland  (the  lessors  of  the  plaintifiis), 
Richard  Lord  Cavendish,  and  the  defendant  Lord  George  Henry  Cavendish. 
The  personal  estate  of  the  said  William,  Duke  of  Devonshire,  amounted 
to  upwards  of  £20,000,  after  payment  of  the  said  £30,000  given  to  the 
Duchess  of  Portland,  which  has  been  paid  her;  and  the  real  estate,  devised 
to  the  said  Lord  Richard  and  Lord  George  Henry  Cavendish,  amounted  to 
upwards  of  £2000  per  annum. 
The  said  Lord  Richard  Cavendish  is  lately  dead,  a  bachelor. 
The  question  for  the  opinion  of  the  Court  is,  whether  the  will  of  the  late 
Duke  of  Devonshire  is  a  good  execution  of  the  power  given  to  him  by  the 
will  of  Lady  Burlington,  or  to  any  and  what  extent  ? 

Balgutfj  for  the  lessors  of  the  plaintiffs,  took  three  several  objections  to 
this  execution  of  the  power. 

^521  ^'  '^^^^  ^^^  power  in  the  late  Countess  of  Burlington's  '''will  enti- 
^  -'  tied  the  late  Duke  to  appoint  only  to  children  by  his  late  lady, 
and  not  to  grandchildren ;  whereas,  in  the  execution  of  that  power,  he  has 
given  his  own  children  only  life  estates,  and  given  the  inheritance  to  his 
grandchildren,  as  purchasers. 

i.  That  the  jointuring  and  raising  portions  for  the  younger  children  of 
his  younger  sons,  Lord  Richard  and  Lord  George,  are  not  within  the  power, 
or  that,  if  they  are,  the  execution  is  bad ;  such  jointures  and  portions  being 
left  to  be  provided  and  raised  by  the  discretion  of  others,  and  at  best  being 
but  a  power.     Delegatus  non  potest  delegare. 

3.  That  the  ultimate  limitation  to  the  present  Duke  is  void;  and  that 
Buoh  residue  is  undisposed  of,  and  will  go  equally  amongst  the  present  Duke, 
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the  Duchess  of  Portland,  and  Lord  Geor^  Henry  Cavendish  ;  first,  because 
it  is  bat  a  remainder ;  and  as  the  power  does  not  use  the  words  *^  snch  time 
and  times/'  the  late  Duke  could  not  give  other  than  immediate  interests  ; 
secondly,  because,  it  being  a  limitation  after  failure  of  issue  male  of  Lord 
Bichard  and  Lord  George,  though  that  issue  male  could  not  take  if  the  first 
objection  prevailed,  yet  they  would  prevent  the  remainder  over  to  the  pre- 
sent Duke  from  taking  effect. 

If  these  objections  should  all  prevail,  then  he  contended,  that  the  execa- 
tion  of  the  power  was  wholly  void ;  for  though  he  admitted  that  the  execu- 
tion of  a  power  might  be  good  in  part,  and  bad  in  part,  yet  if  it  would  be 
more  agreeable  to  the  scope  and  tenor  of  the  power  that  the  whole  should 
fall  than  that  part  should  be  supported,  the  Court  would  put  that  construc- 
tion upon  it.  If  only  some  of  the  objections  should  prevail,  he  hoped  the 
Court  would  draw  the  line,  in  a  family  concern,  how  far  the  power  was  well 
pursued. 

He  cited,  and  much  relied  upon  the  case  of  Alexander  v.  Alezaudery 
Cane.  1755,  2  Yes.  sen.  640,  as  going  to  the  whole  of  the  case  he  had 
to  maintain ;  and  said,  that  though  the  expressions  used  in  the  two  powers 
were  somewhat  different,  yet  that  arose  from  their  applying  to  different  sub- 
ject-matters. With  that  difference,  the  words  were  equally  large  and  com- 
prehensive in  the  one  case  as  in  the  other.  He  also  cited  the  cases  of  the 
Attomey-Gkneral  v,  Br.  Berryman,  Cane.  1752,  cited  2  Yes.  648;  and  In- 
gram 17.  Ingram,  Cane.  1740,  2  Atk.  89. 

^GraJiam,  for  the  defendant,  said  he  should  contend,  1.  That  Lady  r^KQi 
Burlington  might,  by  law,  have  given  a  power  as  extensive  as  that  ^  -* 
exercised  by  the  late  Duke  in  his  will ;  and,  2.  That  by  the  fair  and  natural 
construction  of  her  will  she  had  done  so. 

1.  All  the  children  of  the  late  Bnke  were  in  esse  at  the  time  of  Lady  Bar- 
lington's  death,  so  that  the  uses  might,  by  law,  be  suspended  as  long  as  thej 
were,  in  fact,  suspended  by  the  late  Duke's  will ;  which  could  not  have  been 
if  the  late  Duke  had  had  no  children  livingat  her  death ;  according  to  Hum- 
berston  v.  Humberston,  Cane.  1716,  1  P.  Wms.  332. 

2.  Powers  are  of  two  kinds :  first,  powers  of  appointment  to  uses ;  and 
secondly,  powers  of  leasing,  committing  waste,  raising  portions,  and  settling 
jointures.  The  latter  are  out  of  the  question.  The  former  were  creatures  of 
equity  till  the  statute  annexed  the  possession  to  the  use.  It  was  decided 
that  the  use  need  not  be  executed  at  the  moment  the  conveyance  was  exe- 
cuted, but  that  the  operation  of  the  statute  will  wait  till  the  use  arises  on  a 
contingencv ;  and  so,  in  the  same  manner,  when  the  use  became  fixed  or 
appointed  by  the  execution  of  a  power.  Consequently,  powers,  being  trans* 
ferred  by  the  statute  from  equity  to  law,  are  to  be  construed  as  in  equity. 

A  distinction  is  made  between  naked  powers  and  powers  coupled  with  an 
interest,  as  powers  of  leasing.  The  latter  are  said  to  be  construed  liberally^ 
the  former  strictly.  The  reason  given  is  that  the  former  are  part  of  the 
dominion  of  the  original  possessor.  But  that  distinction  is  not  well  founded ; 
for  the  latter  are  clearly  part  of  the  old  dominion  also,  as  in  the  present  case. 
The  true  rule  is,  that  powers  are  to  be  construed  according  to  the  instrument 
in  which  they  are  contained.  If  in  a  will,  they  are  to  be  construed  liberally. 
Beale  v.  Beale,  Cane.  1713, 1  P.  Wms.  244. 

The  case  of  Alexander  v,  Alexander  is  founded  on  no  authority,  and  no 
decision  resembling  it  is  to  be  found  either  before  or  since.  Thwaites  t;.  Day, 
2  Yern.  80,  is  rather  against  it;  for  there  the  limitations  were  as  here;  and 
though  no  question  was  made  of  their  validity,  it  might  have  arisen ;  for  it 
the  limitation  to  the  first  and  other  sons  was  void,  then  the  £500  legacy  was 
too  remote,  as  given  after  an  indefinite  ^failure  of  issue  of  the  young-  p^^-i 
est  son.    But  Alexander  v.  Alexander  was  a  case  of  personalty.    ^     -' 
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The  testator  might  well  be  supposed  to  mean,  that  the  whole  should  be 
apportioned  amoDgst  his  children  as  a  provision  for  them.  Courts  of  law 
and  equity  lean  against  limitations  over  of  personalty. 

The  words  of  this  power  are  of  greater  latitude.  What  powers  could  bo 
meant,  but  powers  of  leasing,  jointuring,  &c.,  all  appendages  of  estates  in 
strict  settlement  ?  What  limitations  ?  It  is  the  language  of  the  law  to  say, 
that  a  man  holds  an  estate  under  limitations  in  strict  settlement. 

Sir  Thomas  Clarke  says  that  the  words  '<  for  better  advancement  in  mar* 
ri^"  will  authorise  an  appointment  in  strict  settlement.  2  Yes.  sen.  642. 
Then  why  will  not  the  words  "  under  and  subject  to  such  powers,  provisos; 
conditions,  restrictions,  and  limitations  V 

At  all  events,  the  appointment  is  good,  so  far  as  it  is  clearly  warranted  by 
the  power.  Therefore  the  estates  for  life,  in  each  moiety  to  each  son,  are 
clearly  good;  and  the  cross  remainders,  instead  of  being  vested  (as  they 
would  be  if  the  whole  appointment  were  good),  are  converted  into  contingent 
cross  remainders,  depending  on  the  contingency  of  either  son's  dying  with- 
oat  issue.  Under  the  general  words,  the  Duke  could  give  a  contingent  inte- 
rest to  any  child.  Whether  the  remainder  in  fee  to  the  Duke  is  good  or  not; 
it  is  not  necessary  to  inquire.  But  that  also  is  within  the  terms  of  the 
power.  When  the  power  is  to  appoint  to  one  or  all  of  the  children,  the 
appointment  may  be  either  of  a  present  or  reversionary  interest  to  any  one; 
for  the  doctrine  that  the  share  must  not  be  illusory  applies  to  cases  where 
the  appointment  must  be  among  all  the  children. 

Though  the  grandchildren  take  as  purchasers,  they  take  only  in  conse* 
qnence  of  the  provision  to  their  parents,  and  not  as  primary  objects. 

The  appointment  of  the  trustees  of  the  five  hundred  years'  term  is  not  a 
delegation  of  the  whole  authority ;  for  they  are  bound  to  raise  the  sums.  A 
small  discretion  only  is  reposed  in  them,  which  is  good  if  warranted  by  the 
general  meaning  of  the  power. 

pgc-i  Balguy,  in  reply,  said  that  arguing  for  a  liberal  construction  *as  to 
*-  ^  the  objects  of  the  power  might  possibly  be  agreeable  to  late  cases,  but 
that  it  was  presuming  the  very  point  in  debate  to  extend  this  power  to  grand- 
children ;  that  the  admitting  as  liberal  a  construction  of  the  power  here,  as 
in  a  court  of  equity,  was  surely  as  much  as  could  be  expected  from  him,  but 
^t  it  was  too  much  to  say  in  a  court  of  law  that  courts  of  equity  had  been 
too  strict ;  that  as  to  the  case  of  Thwaites  v.  Day,  the  point  was  not,  nor 
could  it  be,  made  there ;  that  there  could  be  no  doubt  as  to  whom  the  power 
in  that  case  should  extend  to,  which  was  the  very  matter  now  in  contention. 

Cur,  adv.  vult. 

Lord  Mansfield  now  delivered  tho  judgment  of  the  Court.  The  question 
for  the  opinion  of  the  Court  is,  whether  the  will  of  the  late  Duke  of  Devon- 
Bhire  is  a  good  execution  of  the  power  to  any  and  what  extent  ?  [His  lord- 
ship then  stated  the  words  of  the  power,  and  the  will  of  the  late  Duke.]  At 
the  opening  of  the  argument,  a  ground  struck  me  which  seemed  to  be  decisive, 
but  the  parties  had  not  been  aware  of  it,  and  the  case  was  not  adapted  to  it 
I  called  for  the  will  of  the  Duke  of  Devonshire.  By  that  will  he  leaves 
great  bequests  to  each  of  his  children.  To  the  Duke,  furniture,  crown 
leases,  &c.,  to  a  great  value,  charged  with  £20,000.  To  the  younger 
children,  £1000  annuity,  and  £1000  in  cash.  There  were  great  provi- 
siooB  made  for  all  his  children.  At  the  Duke's  death  his  children  were  all 
under  aee ;  they  have  since  attained  their  full  age,  have  taken  under  the 
will,  and  have  enjoyed  their  bequests. 

The  first  ground,  which  seems  to  be  very  clear,  is,  that  it  is  not  permitted 
to  any  of  the  parties  who  take  under  the  Duke's  will  to  dispute  it.    Their 
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moutlis  are  closed.  It  is  a  tacit  condition  annexed  to  eveiy  bequest  by  will, 
that  the  taker  is  bound,  not  only  not  to  object,  but  also  to  maintain  the  title 
of  the  rest,  unless  he  chooses  to  give  up  his  own  portion ;  a  most  reasonable 
rule,  because  a  man  makes  a  will  presuming  that  the  whole  of  it  will  stand. 
What,  then,  is  the  case  with  regard  to  the  will  of  the  Duke  of  Devonshire  ? 
The  tenants  for  life,  under  that  will,  are  tenants  in  tail  under  the  will  of 
Lady  Burlington.  If  they  choose  to  take  as  tenants  in  tail,  they  must  re- 
nounce all  benefit  under  the  Duke's  will. 

*The  second  ground  is  this :  The  lessors  of  the  plaintiffs  contend  pccg-i 
that  the  execution  is  void  in  toio.  As  to  that,  we  are  of  opinion,  ^  ^ 
that  though  the  limitation  to  the  grandchildren  be  void,  yet  the  limitation 
to  Lord  George  will  be  good,  so  as  to  prevent  the  lessors  of  the  plaintiffs 
from  recovering.  But  see  Alexander  v.  Alexander,  2  Ves.  640 ;  Robinson 
V.  Hardcastle,  B.  R.,  H.  28  Geo.  3,  2  T.  R.  251;  Sugden  on  Powers,  550, 
4th  edit. 

The  third  ground,  which  is  the  question  to  which  the  case  is  adapted,  is. 
Whether  the  power  is  well  executed,  to  any  and  what  extent.  As  to  that, 
as  the  parties  desire  our  opinion,  we  will  give  it,  though  it  is  not  necessary. 

It  is  clear  that  all  powers  must  be  executed  according  to  their  meaning. 
It  is  clear  also,  that  in  the  case  of  a  power  to  appoint,  amongst  several  ob- 
jects, the  execution  cannot  extend  beyond  those  objects.  All  the  cases  to  be 
found  on  this  subject  have  arisen  on  the  question,  Who  were  the  objects  in- 
tended ;  Alexander  v.  Alexander  is  no  more.  Maddison  v.  Andrew,  Cane. 
1  Ves.  57 ;  2  Br.  C.  C.  26  (n.)  semble,  S.  C.  See  Sudg.  on  Powers,  510,  4th 
edit.  But  no  conclusion  cau  be  drawn  from  hence  that  children  can  never 
mean  grandchildren. 

There  are  three  grounds  which  induce  us  to  consider  this  a  good  execu- 
tion of  the  power : — 1.  The  subject-matter  of  the  power.  2.  The  limitations 
for  want  of  appointment.  3.  The  words  made  use  of  in  creating  the  power. 
First,  With  regard  to  the  subject-matter.  This  is  not  money.  It  is  not  a 
provision  for  children,  since  they  are  all  provided  for.  It  is  a  limitation  of  a 
family  estate.  She  puts  the  father  in  her  place,  to  limit  the  estate  in  any 
way  he  pleases.  If  the  words  << strict  settlement"  had  been  used,  no  dis- 
pute would  have  arisen }  but  Lady  Burlington  uses  words  tantamount  to 
those.  The  English  language  does  not  afford  stronger  words  to  show  that 
she  meant  an  appointment  in  strict  settlement.  Lord  Cavendish  was  to  ap- 
point for  ''  each  estate  and  estates,  and  in  such  shares  and  proportions,  and 
under  and  subject  to  such  powers,"  &c.  She  meant  by  this,  such  a  settle- 
ment as  the  Duke  would  make  in  his  own  family. 

Partial  objectments  have  been  made,  as  that  the  Duke  of  Devonshire 
could  not  take  a  reversion ;  see  Sugden  on  Powers,  517,  4th  edit. ;  and 
Alexander  *v.  Alexander  was  cited ;  but  that  was  a  case  of  money.  r4t5r>'r 
Then  it  is  said,  that  the  jointures  and  portions  are  at  the  discretion  ^  ^ 
of  others,  and  that  a  power  cannot  be  delegated.  The  maxim  is  true ;  but 
it  does  not  apply.  Lady  Burlington  gives  the  Duke  absolute  power ;  and,  in 
pursuance  of  that,  he  gives  the  power  of  jointuring.  On  all  these  grounds, 
we  are  of  opinion  against  the  lessors  of  the  plaintiffs. 

Postea  to  the  defendant.^ 

*  The  above  decision,  so  far  as  it  relates  to  the  execution  of  the  power,  cannot,  as 
it  seems,  be  now  considered  law.  A  similar  point  arose  in  Griffith  «.  Harrison,  Cane. 
1791,  8  Br.  C.  C.  410,  when  a  case  was  directed  for  the  opinion  of  the  Court  of  King's 
Bench.  After  argument  that  Court  was  divided  in  opinion.  Lord  Kbnto!!  and  Mr. 
Justice  Gross  certifying,  that  the  power  must  be  exhausted  upon  the  children ;  and 
Mr.  Justice  Ashurst  and  Mr.  Justice  Bullbr  holding  in  conformitj  with,  and  on  the 
authority  of,  the  principal  case,  that  the  word  <*  children"  might  include  '<  grand- 
children," and  that  the  will  of  the  testator  required  that  construction.    Griffith  v. 
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HiRiMm,  B.  B.,  T.  82  Geo.  8,  4  T.  B.  787.  In  a  subaequent  ease  it  was  held,  both 
by  the  Court  of  King's  Bench  and  by  Lord  Sldoh,  that  a  umilar  power  did  not 
Aothorize  a  limitation  to  grandchildren,  notwithstanding  the  power  contained  the 
words  insisted  npon  by  Lord  BIaksfibld  in  the  principal  case,  <*for  such  estate  and 
estates,  and  with  and  under  snch  charges,  provisions,  conditions,  and  limitations," 
&e.,  Bmdenell  v.  Elwes,  B.  B.,  £.  41  Geo.  8,  1  East,  442;  7  Ves.  jun.  882.  In  Doe 
dem.  Allan  v.  CaWert,  B.  B.,  £.  42  Geo.  8,  2  East,  881,  on  the  case  of  Doe  v.  Caven- 
dish  being  cited  at  the  bar,  Lawskngb,  J.,  obserred,  that  it  was  one  that  would  not 
rule  any  other,  and  that  he  had  heard  Lord  Kkntoh  express  that  opinion  of  it.  It 
tppears  also  to  have  been  donbted  both  by  Lord  Thuulow  (2  Br.  C.  C.  29),  and  by 
Lord  Ai.VASi.BT  (4  Yes.  jnn.  684). 

In  obaerring  npon  the  case  of  Doe  v,  CaTondish,  Mr.  Sugden,  in  his  Treatise  on 
Powers,  p.  606^  4th  edit.,  says,  "  Upon  the  foregoing  decision  it  need  only  be  re- 
marked, that  as  to  the  first  ground,  it  can  at  most  only  go  in  aid  of  the  construction 
upon  the  words  of  the  power  itself;  that  the  second  ground  bears  against  the  con- 
struction of  the  Court,  as  the  estate  was,  in  default  of  appointment,  given  amongst 
the  children  in  tail,  so  that  they  might  acquire  the  fee,  and  their  issue  could  oiJy 
take  through  them,  and  not  as  purchasers ;  and  that  in  regard  to  the  third  ground,  the 
objects  were,  the  child  or  children,  and  the  general  words  are  merely  those  which  are 
usually  inserted  by  conveyancers,  with  a  view  to  the  interests  to  be  given  to  the  ob- 
jects designated,  and  not  with  an  intent  to  extend  the  power  by  implication  to  ob- 
jects not  named  in  it."    And  again,  Mr.  Sugden  says  (p.  510),  "  If  the  case  of 

Bmdenell  v,  Elwes  is  to  be  treated  as  a  binding  *  authority,  a  power,  in  the 
f^58]    precise  words  of  the  Duke  of  Devonshire's  case,  must  now  be  held  to  extend 

to  children  only.    It  would  be  idle  to  attempt  to  distinguish  the  oases.    The 
powers  are  nearly  word  for  word  the  same." 


WORSLEY,  BART.  v.  BISSET. 

The  Court  will  not  put  off  a  trial  on  the  ground  of  the  absence  of  a  material  witness, 
when  it  appears  that  no  application  has  been  made  to  the  witness  to  know  whether 
he  will  attend. 

In  an  action  for  criminal  conversation  with  the  plaintiff's  wife,  the  de« 
fendant  obtained  a  rule  to  show  cause  why  the  trial  of  this  cause,  which 
stood  for  the  sittings  after  this  term,  should  not  be  put  off,  on  account  of 
the  absence  of  Lord  Cholmondeley,  who  was  at  Paris,  whom  the  defendant 
apprehended  to  be  a  material  witness,  and  whom  he  expected  home  in  the 
ooarae  of  a  few  months.  But  it  not  appearing  that  any  application  had  been 
made  to  Lord  Cholmondeley  to  know  whether  he  would  come  over  and  give 
evidence,  the  rule  was  discharged ;  Lord  Mansfield  sayiug,  that  it  was  by 
no  means  of  course  to  put  off  a  trial  on  such  a  general  affidavit ;  see  Tidd's  Pr. 
831,  8th  edit. 
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BUTTON  V.  BOLTON.'    April  18. 

In  an  action  against  a  ooach-owner  for  losing  a  tnink,  the  defendant  was  allowed  to 
pay  into  Conrt  the  amount  of  the  sum  to  which  he  had,  by  notice,  limited  hia  re- 
sponsibility. 

This  was  an  action  against  the  defendant,  a  coacli-owner,  nnder  the  fol- 
lowing circumstances.  The  plaintiff  had  delivered  a  trunk,  which  he  swore 
to  he  of  the  value  of  £20,  to  the  ^defendant,  to  be  carried.  The  trunk  being 
lost,  the  defendant  offered  to  pay  £20,  declaring  that  he  had  put  an  adver- 
tisement into  the  newspapers,  siffuifjing  that  he  would  not  he  answerable 
beyond  that  sum,  unless  the  parcels  should  be  booked.  This  he  meant  to 
make  the  ground  of  his  defence ;  and  he  had  obtained  a  rule  to  show  cause 
why  he  should  not  be  permitted  to  pay  the  £20  into  court. 

Erikine  showed  cause. — When  the  damages  are  uncertain,  the  defendant 

Cannot  pay  money  into  court; v.  Farrell,  B.  R.,  E.  12  W.  3,  12  Mod. 

397 ;  Fisher  v.  Prince,  B.  R.,  M.  3  G.  3,  3  Burr.  1363.  It  may  be  neces- 
sary  not  only  to  set  a  value  upon  the  goods,  but  likewise  to  estimate  the  in- 
convenience which  the  plaintiff  may  have  sustained.  There  is  also  another 
fact  to  try  in  this  case,  viz.  whether  there  was  any  notice  to  the  party ;  for 
notice  to  the  public  only  would  not  be  sufficient. 

*BaldtDin,  contra. — ^The  fact  of  notice  must  be  proved  at  the  trial,  p^/jn-i 
otherwise  the  plaintiff  must  have  a  verdict  to  the  full  value  of  the  I-  ^ 
goods  lost.  The  present  application  is  just  and  rcasouable,  although  it  may 
not  be  supported  by  precedent.  It  would  be  a  great  hardship  upon  the  de- 
fendant if  he  should  be  compelled  to  pay  costs  upon  a  verdict  for  the  £20, 
which  he  is  now  ready  to  pay.  The  Court  is  not  called  upon  to  settle  any 
(question  of  damages ;  the  defendant,  at  the  trial,  must  show  that  he  is  only 
liable  for  the  stipulated  damages,  which  he  has  paid  into  court,  or  the  plain- 
tiff must  have  a  verdict. 

IS.  G.  IE.  BI.  299(n). 
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Lord  Manbhsij). — ^When  I  first  came  into  this  court  there  was  a  diffi- 
culty about  delivering  ap  goods  in  an  action  of  trover,  because,  as  it  was 
said,  tbe  Court  does  not  keep  a  warehouse.  Btit  I  thought  that  a  delivery 
to  the  party  would  do  as  well.  The  object  is,  that  unnecessary  litigation 
should  be  prevented,  and  that  the  plaintiff  who  chooses  to  proceed  for  more 
than  is  due  should  not  recover  costs.  Here,  according  to  the  defence  set 
up,  a  specific  sum  is  due,  and  I  do  not  see  why  a  tender  should  not  be  made. 
If  he  is  liable  for  more  than  he  has  paid  into  court,  no  injury  is  done,  for 
the  plaintiff  will  have  a  verdict,  and  the  defendant  must  pay  the  costs.  Upon 
piineiple  I  am  inclined  to  think  that  the  defendant  ought  to  be  permitted  to 
pay  the  money  into  court. 

AsHUitST,  Justice. — ^The  costs  should  fall  on  the  party  who  is  in  the 
wrong.  The  facts  are  equally  in  the  knowledge  of  both  parties.  It  is  a 
different  case  from  those  which  have  been  cited,  for  the  defendant  does  not 
litigate  the  value. 

Bui<LBB>  Justice. — ^This  is  a  qew  question.  The  case  in  Burrow  is  dis- 
tinguishable, for  there  the  goods  were  not  lost,  but  damaged.  Upon  princi- 
ple, I  see  no  difficulty.  It  is  said  that  the  plaintiff  may  recover  for  the  in- 
oonvenience  he  has  suffered ;  but  the  action  is  assumpsit  for  not  delivering 
goods,  and  no  special  damage  is  laid.  The  inconvenience,  therefore,  cannot 
be  given  in  evidence.  I  think  that  a  tender  might  be  pleaded ;  for,  as  I 
have  just  said,  it  is  merely  an  action  for  the  value  of  the  goods.  The  de- 
fendant might  have  set  out  his  whole  defence  specially,  and  then  pleaded  a 
r^Y\  tender.  I  can  see  no  objection  to  such  a  plea;  and,  upon  the  whole,  I 
'-  -*  am  of  opinion,  with  my  Lord  Chief  Justice^  *that  the  defendant 
should  be  permitted  to  pay  the  money  into  court. 

Rule  absolute.  1 

'  Bat  where,  in  auumpiit  against  a  oarrier  to  recoTer  the  loss  sustained  by  the  sink- 
ing of  the  defendant's  barge,  whereby  the  plaintiff's  goods  were  spoiled,  the  de- 
fendant applied  for  leave  to  pay  into  court  the  invoice  price  of  the  damaged  goods, 
the  Court  of  Common  Pleas  refused  to  permit  the  money  to  be  paid  in,  obserring 
that  the  courts  had  not  gone  so  far  as  to  allow  money  to  be  paid  in,  in  oases  of  un- 
certain damages ;  but  that,  where  there  was  any  contract  between  the  parties  upon 
which  the  Court  could  rest,  it  might  be  done.  Fail  v.  Piokfork,  C.  B.,  T.  40  G.  8, 
2  B.  &  P.  284.  This  case  cannot  be  considered  as  overrnUng  the  decision  in  the  text, 
in  which  there  was  a  contract  between  the  parties  upon  which  the  Court  could  rest,  vis. 
the  special  contract,  that  only  a  sum  certain  should  be  paid,  unless  the  terms  of  the 
defendant's  notice  were  complied  with.  Although,  in  one  case,  it  was  held  that  the 
payment  into  court  of  the  sum  to  which  the  carrier  had  restricted  his  liability,  was 
such  an  admission  of  the  contract  stated  in  the  declaration,  as  to  preclude  Uie  de- 
fendant from  giving  his  notice  in  evidence ;  Tates  v.  Willan,  B.  R.,  M.  42  G.  8,  2 
Bast,  128 ;  yet  the  authority  of  that  decision  has  been  shaken,  if  not  destroyed,  by 
the  opinion  of  the  Court  in  &e  subsequent  case  of  Clarke  v.  Gray,  B.  R.,  T.  45  G. 
6  East,  664. 


.     MASON  V.  SAINSBURY  and  Another.^    April  19. 

Where  insurers  have  paid  the  amount  of  the  loss  occasioned  by  the  demolition  of  a 
house  by  rioters,  they  may  maintain  an  action  in  the  name  of  the  assured,  against 
the  Hundred,  under  the  statute  1  G.  1,  c.  6,  s.  6. 

Thts  was  an  action,  on  the  riot  act,  to  recover  damages  sustained  by  the 
demolition  of  a  house  in  the  riots  of  1780.  There  was  a  verdict  for  the 
plaintiff,  with  £259  damages,  subject  to  the  opinion  of  the  Court,  on  a  case 
which  stated  that  the  plaintiff  had  insured  the  house  in  the  Hand-in-Hand 

1 8.  C. ;  but  without  the  arguments  of  connseL    Marshall  on  Insurance,  794,  2d  ed. 
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fire-office,  which  had  paid  the  loss;  and  that  this  action  was  brought  in  the 
plaintiff's  name,  and  with  his  consent,  for  the  benefit  of  the  insurance-office. 
The  case  was  argued,  in  Hilary  Term,  by  Mingay  for  the  plaintiff,  and  by 
Davenpart  for  the  defendants. 

For  the  plaintiff  it  was  contended,  that  there  were  a  variety  of  cases  like 
the  present,  in  which  an  action  might  be  maintained  in  the  name  of  the  person 
originally  interested,  '^'although,  by  a  private  transaction,  the  right  r^aa-y 
may  be,  at  the  time  of  suit,  vested  in  another,  as  in  the  case  of  an  as-  ^  ^ 
signment  of  a  bond :  that  the  premium  was  paid  by  the  plaintiff,  and  that 
the  Hundred  could  make  no  claim  to  the  benefit  of  it,  for  the  punishment  of 
whose  negligence  the  act  was  passed. 

For  the  defendants  it  was  said,  that  it  was  impossible  that  a  plaintiff  could 
recover  in  respect  of  that  for  which  he  had  already  received  a  satisfaction. 
Having  two  remedies,  he  has  selected  that  which  was  most  proper.  Had  he 
been  short  insured,  he  might  still  recover  the  deficiency  against  the  Hundred. 
The  persons  intended  to  be  protected  by  the  act  are  the  real  owners  of  the 
property  in  question.  Could  a  mortgagee  bring  an  action  because  his  secu- 
rity is  lessened  ?  An  insurer  is  not  a  person  damnified,  because  he  has  an 
adequate  premium.  Is  he  to  keep  his  premium,  and  yet  not  to  pay  the  loss  1 
The  plaintiff  has  made  his  election,  not  to  avail  himself  of  the  act  of  parlia- 
ment, but  to  stand  upon  his  own  contract. 

The  Court,  considering  it  to  be  a  case  of  great  importance,  directed  another 
argument,  which  came  on  in  this  term. 

Wallace^  A.  6r.,  for  the  plaintiff. — ^By  a  former  clause  of  the  statute,  the 
offence  is  made  felony ;  before  the  statute,  the  party  injured  had  his  remedy 
by  action  of  trespass ;  but,  by  the  act,  the  inhabitants  are  put  in  the  place  of 
the  trespassers.  William  v.  Hill,  C.  B.,  E.  32  0.  2,  2  Wils.  91.  The  ques- 
tion then  will  be,  whether  the  trespassers  themselves  could  have  set  up  this 
defence?  Could  they  object  that  the  plaintiff  has  sought  another  remedy, 
and  that  he  cannot  have  a  double  satisfaction  ?  Whether  the  insurance  be 
considered  as  an  indemnity,  or  as  a  wager,  the  rights  of  the  parties  will  not 
be  altered.  The  insurer,  it  is  true,  is  put  in  the  place  of  the  insured,  but  the 
liability  of  the  inhabitants  remains  the  same.  In  private  contracts,  whatever 
advantages  result  to  the  parties,  third  persons  cannot  avail  themselves  of 
them.  If  a  landlord  covenants  for  quiet  enjoyment  against  all  persons,  in 
case  of  eviction  he  must  make  satisfaction  to  his  tenant,  but  the  trespasser 
shall  not  therefore  be  excused :  the  landlord  must  sue  in  the  tenant's  name. 
In  actions  of  escape,  if  the  jury  give  the  whole  debt,  the  sheriff  shall  sue  the 
original  '^'debtor  in  the  plaintiff's  name.  If  this  action  had  been  p^go-i 
brought  befpre  payment  by  the  insurer,  the  plaintiff  would  recover  ■-  ^ 
less  against  him  by  the  amount  recovered.  The  insurer  only  pays  what  is 
not  received  from  any  other  quarter^  In  the  case  of  principal  and  factor,  the 
one  may  use  the  other's  name.  This  action  is  for  a  single  satisfaction,  and 
the  Hundred  must  make  satisfaction  to  somebody. 

Adair,  Serjeant,  contra, — ^There  is  no  reported  decision  on  this  point,  and 
the  argument  on  the  other  side  goes  entirely  upon  analogies,  a  very  falla- 
cious mode  of  reasoning..  The  policy  of  the  act,  in  addition  to  the  induce- 
ment to  suppress  riots,  was  to  divide  the  loss,  and  prevent  the  ruin  of  indi- 
viduals ;  but  there  is  no  reason  for  extending  that  object,  beyond  the  party 
himself,  to  bodies,  or  to  individuals,  who  have  voluntarily  exposed  themselves 
to  this  danger.  It  is  asked,  could  the  trespassers  have  availed  themselves 
of  this  defence  ?  It  is  not  necessary  to  answer  that  (question,  since  it  is  only 
for  a  particular  purpose  that  the  inhabitants  are  put  in  their  place.  It  might, 
indeed,  be  well  argued,  that  the  trespassers  should  be  permitted  to  avail 
themselves  of  that  defence ;  for  though  it  is  true  that  a  man  who  has  two 
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remedies  may  pnrsne  either  of  them,  and  that  it  is  no  defence  to  say  he  has 
another  mode  of  proceeding,  yet,  where  he  has  once  availed  himself  of  one 
remedy,  and  recovered,  he  shall  not  be  allowed  to  pnrsne  the  other  It  is 
not  necessary  to  contend,  that  if  the  plaintiff  had  proceeded  in  the  first  in- 
stance against  the  Hundred,  the  fact  of  the  insurance  having  been  effected 
would  have  been  a  defence.  The  present  case  has  been  assimilated  to  that 
of  a  wager.  [Lord  Mansfield. — It  cannot  be  a  wager,  for  then  the  sum 
must  be  paid  ooth  by  the  Hundred  and  by  the  office.]  Taking  it  to  be  a 
wager,  the  party  losing  will  not  be  allowed  to  bring  an  action  and  say,  <'It 
was  owing  to  you  that  1  lost  my  wager."  It  must  be  an  indemnity.  Third 
persons  cannot  avail  themselves,  at  law,  of  private  contracts  to  which  they 
are  not  parties,  and  therefore  equity,  in  some  cases,  allows  them  to  sue  in 
another's  name,  since  the  forms  of  law  will  not  suffer  them  to  do  it  in  their 
own.  Here  there  is  no  such  equity,  for  the  insurers  do  not  suffer  by  any  act 
of  the  defendants.  The  whole  nsk  was  covered  by  the  premium.  If  the  loss 
had  been  suffered  by  the  wrong  of  the  defendants,  the  insurers  would  have 
been  able  to  maintain  an  action  on  the  case  in  their  own  name :  but  here  the 
r*641  ^^^'^oi^  being  in  the  name  of  the  plaintiff,  who  has  received  a  complete 
I-      ^   satisfaction,  cannot  be  miuntained. 

Wallace,  in  reply. — This  is  not  the  case  of  a  double  satisfaction,  it  is  only 
using  the  plaintiff's  name  to  recover  a  single  satisfaction.  Suppose  the 
amount  of  the  damage  had  been  paid  by  a  charitable  contribution,  would  that 
excuse  the  Hundred  t 

Lord  Mansfield. — ^The  facts  of  this  case  lie  in  a  narrow  compass.  The 
argument  turns  much  on  want  of  precision  in  stating  the  case,  as  most  argu- 
ments do.  The  office  paid  without  suit,  not  in  ease  of  the  Hundred,  and  not 
as  co-obligors,  but  without  prejudice.  It  is,  to  all  intents,  as  if  it  had  not 
been  paid.  The  Question,  then,  comes  to  this,  Can  the  owner,  having  insured, 
sue  the  Hundred?  Who  is  first  liable?  If  the  Hundred,  it  makes  no  dif- 
ference ;  if  the  insurer,  then  it  is  a  satisfaction,  and  the  Hundred  is  not  liable. 
But  the  contrary  is  evident  from  the  nature  of  the  contract  of  insurance.  It 
is  an  indemnity.  Every  day  the  insurer  is  put  in  the  place  of  the  insured. 
In  every  abandonment  it  is  so.  The  insurer  uses  the  name  of  the  insured. 
The  case  is  clear :  the  act  puts  the  Hundred,  for  civil  purposes,  in  the  place 
of  the  trespassers ;  and,  upon  principles  of  policy,  as  in  the  case  of  other 
remedies  against  the  Hundred,  I  am  satisfied  that  it  is  to  be  considered  as  if 
the  insurers  had  not  paid  a  fiirthiDg. 

WiLLES,  Justice. — ^I  am  of  the  same  opinion.  I  cannot  distinguish  this 
from  the  case  of  the  escape.  The  Hundred  is  not  answerable  criminally,  but 
they  cannot  be  considered  as  free  from  blame.  They  may  have  been  negli- 
gent, which  is  partly  the  principle  of  the  act. 

AsHtJBST,  Justice. — At  all  events  the  plaintiff  must  have  a  verdict  for  the 
amount  of  the  premium,  as  to  which  he  has  received  no  compensation.  But, 
on  the  larger  ground,  I  agree  with  my  lord,  that  it  is  like  the  case  of  an  aban- 
donment.    They  are  not  to  be  in  a  worse  condition  by  paying  without  a  suit. 

BuiXER,  Justice. — ^Whether  this  case  bo  considered  on  strict  legal  princi- 
ples, or  upon  the  more  liberal  principles  of  insurance  law,  the  plaintiff  is  en- 
titled to  recover.  Strictly,  no  notice  can  be  taken  of  anything  out  of  the 
record.  Taken  in  its  narrow  form,  the  contract  is  only  a  wager ;  more  libe- 
rally construed,  it  is  an  indemnity.  Still,  upon  the  words,  and  as  to  third 
p^^n  persons,  it  is  onlv  a  wager,  of  which  *third  persons  shall  not  avail 
■-  ^  themselves.  It  has  been  admitted,  and  rightlv,  that  the  Hundred  is 
put  in  the  place  of  the  trespassers.  How  could  they  have  availed  themselves 
of  this  defence  ?  By  plea  of  accord  and  satisfaction  ?  It  was  not  paid  as 
satis&ction,  and  the  evidence  would  not  have  supported  such  a  plea.    In  the 
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cue  pot  of  the  esc^w,  the  leeoTeiy  is  nol  a  aatia&etioiii  and  the  sheriff  may 
sue. 

The  'better  way  is  to  oonsider  this  as  a  eonkact  of  indemnify.  The  prin- 
ciple b,  that  the  insurer  and  insured  are  one,  and,  in  that  light,  pajinc  before 
or  after  caii  make  no  difference.  I  am,  therefore,  dearly  of  opinion,  that  the 
Hundred  cannot  ayail  themselves  of  this  defence. 

Pattea  to  the  Plaintiff.* 

>  In  the  ease  of  Clarke  v.  The  Inhabitants  of  the  Hundred  of  Blything,  B.  R.,  IL 
4  G.  i,  2  B.  &  C.  254,  8  D.  ft  B.  489,  8.  C,  it  was  held,  on  the  anthority  of  theabov« 
ease,  that  the  receipt  of  the  amount  of  the  loss  from  an  insnranee  office  would  not 
prerent  the  plaintiif  from  maintaining  an  action  against  the  Hundred  on  statate  9 
G.  1,  c.  22.  The  present  ease  appears,  in  principle,  to  be  at  Tariance  with  that  of  Bird 
V.  BandaU,  B.  B.,  M.  8  G.  8, 8  Burr.  1845,  2  W.  Bl.  878, 387,  8.  C. ;  but  the  authority 
of  the  latter  was  questioned  by  Lord  Ellkhbobouqh  in  €h>dsall  e.  Boldero,  B.  B.,  IL 
48G.  8,  9Ea8t,78. 


GREY  V.  COOPER*   AprU  19. 

The  infancy  of  the  payee  is  no  answer  in  an  action  by  the  endorsee  of  a  bill  of 
exchange  against  the  drawer. 

This  was  an  action  on  a  bill  of  exchange,  by  the  endorsee  against  the 
drawer.  The  declaration  stated,  that  the  defendant  drew  the  bill  payable  to 
one  Walker,  who  endorsed  it  to  Holbrook,  who  endorsed  it  to  Shipden,  who 
endorsed  it  to  the  plaintiff.  Pleas  :  1.  Non  auumpnt ;  2.  That  Walker,  at 
the  time  of  the  endorsement  bj  him,  was  an  infant.  Demurrer  to  the  second 
plea. 

Morgan^  for  the  defendant,  was  desired  by  the  Court  to  begin.  It  is  stated 
that  the  infant  was  a  person  using  trade  and  commerce ;  but,  admitting  that 
allegation  to  be  mere  form,  the  infancy  is  a  good  plea,  as  duress  or  insanity 
would  be.  It  ought,  at  least,  to  be  shown,  that  the  infant  was  benefited  by 
the  endorsement,  as  that  he  received  a  '^'valuable  consideration  for  it  r^oo-i 
Thompson  v.  Leach,  B.  R.,  T.  2  W.  &  M.  3  Mod.  301;  Lloyde  v.  L^>^J 
Gregory,  B.  R.,  T.  14  Car.  1,  Cro.  Car.  502;  Br.  Ab.  tit.  Coverture,  40; 
Roll.  Ab.  tit.  Coverture,  728. 

Davenportf  for  the  plaintiff. — Perhaps  this  action  might  not  be  maintained 
against  the  infant  himself ;  but  the  answer  to  the  present  objection  is,  that  a 
man  having  made  a  negotiable  instrument,  shall  not  refuse  to  pay  it  to  the 
person  to  whom  it  was  given,  or  to  the  person  to  whom  the  payee  was  autho- 
rized by  him  to  endorse  it.  A  valuable  consideration  for  the  endorsement 
must  be  presumed ;  and  as  to  the  objection  that  the  infant  is  not  a  trader,  the 
defendant  is  estopped,  by  his  having  drawn  the  bill  payable  to  the  infant,  from 
making  that  objection. 

Lord  Mansfield. — ^The  ground  on  which  the  drawer  is  charged  is,  that  he 
drew  a  bill  by  which  he  engaged  to  pay  according  to  the  order  of  the  payee,  who- 
ever that  payee  might  be.  Me  might  give  the  infant  an  authority  which  the 
law  itself  does  not  give  him.  In  the  same  manner  he  may  give  a  bill  to  his  own 
wife.  The  drawer  says,  <<  let  anybody  trust  the  payee  on  mv  credit."  The  acts 
of  an  infant  are  void,  or  not,  accordingly  as  they  arc  for  his  benefit.  The  privi- 
lege of  an  infant  is  personal,  and  there  is  no  question  here  as  between  the  infant 
and  another  person.  The  infant  sets  up  no  daim,  and  the  drawer  is  liable 
to  pay. 

Judgment  for  the  plaintiff.' 

1  Short  note  of  8.  C,  1  Belw.  K.  P.  287,  4th  ed. 

*  See  Jones  «.  Daroh,  Soaoo.  T.  57  G.  8, 4  Price,  800;  Taylor  v,  Groker,  oat,  Ld. 
ELLBVBoaouoH,  4  Eep.  N.  P.  C.  187.  See  also  Nightingale  v.  Wittington,  16  Has- 
sachnsetts  Rep.  272,  Bayley,  84,  American  ed«  Pardessos,  Droit.  Com.  voL  ii.p.  469, 
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ETBB  V.  LOYELL  and  Another.    Apra2S.    . 

A  prozj  made  bj  a  Canon  to  act  for  him  in  his  absence,  in  all  corporate  bnidness,  is 
not  reroked  by  the  Canon  making  the  proxy  haying,  in  an  intermediate  period, 
appeared  and  acted  for  himself. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
house  at  Wells,  tried  before  BulIiER,  Justice,  at  the  summer  assizes  for 
Bridgewater.  The  jury  found  a  special  verdict,  which  stated,  that  the  Dean 
and  Canons  residentiary  of  Wells  had  been,  from  time  immemorial,  a  cor- 
r*671  P^^^  *body,  not  exceeding  eight,  nor  less  than  six  :  that  they  were 
I-  -'  seised,  in  fee,  of  the  house  in  question,  which  had  been  used  to  be 
collated  by  grant  under  the  common  seal :  that  the  Dean  and  Canons  have 
been  used  to  appoint,  by  an  instrument  called  a  proxy,  one  or  more  of  the 
said  Canons  to  act  for  such  Canon  in  his  absence,  in  all  corporate  business : 
that  the  Canon  so  appointed  hath,  during  all  the  said  time,  continued  to  act 
without  any  new  appointment  or  proxy,  at  meetings  subsequent  to  any  meet- 
ing where  the  person  appointing  had  been  present,  and  had  acted  for  himself. 

That  John  Walker,  Clerk,  one  of  the  said  Canons,  seised  of  the  house  in 
question  for  his  life,  died  on  the  8th  of  November,  1780 ;  that,  on  the  15th 
of  November,  the  Dean  summoned  a  meeting  to  make  a  collation  of  the  said 
house ;  that  the  Dean  and  R.  Wilson,  another  of  the  said  Canons,  voted  for 
the  plaintiff,  and  the  Dean  produced  proxies  from  Thomas  Payne  and  Phipps 
Weston,  two  other  Canons,  and  gave  their  votes  for  the  plaintiff;  that  John 
Turner,  another  Canon,  produced  proxies  from  W.  Blcncowe  and  C.  Moss,  two 
other  Canons,  and  gave  their  votes  and  his  own  for  the  defendant.  [The 
special  verdict  stat^  the  proxies  to  the  Dean  at  length.  That  from  Thomas 
Payne  had  these  words :  ''  Make,  nominate,  constitute,  and  appoint  the  Right 
Hon.  and  Reverend  Lord  Francis  Seymour,  Dean  of  the  said  cathedral  chureh| 
my  true  and  lawful  proctor,  for  me,  and  in  my  name,  place,  and  stead,  to  ap- 
pear," &c.  That  from  Phipps  Weston  was  nearly  the  same,  but  used  the 
words  '<  whenever  I  shall  be  absent."]  That  after  the  making  of  the  said 
proxies,  Thomas  Payne  and  Phipps  Weston  had  personally  appeared  and  acted 
for  themselves.  That  W.  Blencowe  and  C.  Moss  had  not  appeared  and  acted 
for  themselves.  The  Dean  and  his  party  collated  the  plaintiff,  and  afterwards 
the  other  party  sealed  a  collation  to  the  defendant.  That  the  plaintiff  entered 
and  was  possessed,  and  that  the  defendant  disturbed  him  in  his  possession ; 
but  whether,  &c. 

FlumcTf  for  the  plaintiff. — ^It  is  objected  to  the  plaintiff's  two  proxies, 
that  after  the  proxies  given  the  principals  appeared  in  Chapter  and  voted, 
and  thereby  vacated  their^  proxies.  But  neither  by  the  rules  of  the  canon 
law,  nor  by  the  usage  as  stated  in  the  special  verdict,  were  the  proxies  va- 
r^o-i  cated.  Whenever  a  person  has  a  private  right  he  may  '''delegate  it  to 
I-  ^  another  to  act  for  him,  when  there  is  no  personal  duty  necessary. 
Domat.  1.  1,  c.  15.  It  is  indifferent  to  the  rest  of  the  world  whether  the 
man  having  the  right  acts  in  person  or  not.  It  merely  regards  the  principal 
and  his  delegate ;  and  the  intention  of  the  party  governs  uie  authority.  Dig. 
1. 17,  c.  4.  There  may  be  requisites  as  to  the  person  of  the  proxy :  thus,  as 
to  Chapters,  the  proxy  must  be  a  member  of  the  Chapter ;  so,  a  proxy  ad 
litem  must  be  subject  to  the  rules  of  the  court.  All  the  books  distinguish 
between  proxies  cui  litem  and  ad  negotia  ;  but  where  these  personal  requisites 
are  not  in  question,  the  intention  of  the  parties  must  govern.  Did  these  per- 
sons, thererore,  intend  to  give  a  limited  or  a  general  authority,  to  be  vacated  by 
their  appearance,  or  to  be  extended  beyond  it  ?  The  situation  of  the  parties 
requires  a  permanent  proxy.    The  duties  of  Canon  residentiary  require  occa- 
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Bional  attendanoe  upon  the  Chapter  and  oooasional  absence.    According  to  the 
construction  for  which  the  defendant  contends,  the  party  might  be  obliged  to 
make  a  proxy  every  time.     It  is  more  consistent,  where  the  words  are  doubt- 
ful, to  construe  the  proxy  permanent.     The  words  of  one  of  the  proxies  are 
very  strong — <<  whenever  I  shall  be  absent.^'     The  usage,  also,  has  been  inva- 
riable to  act  under  these  proxies  in  all  absences.     The  other  side,  therefore, 
must  show  some  rule  of  law  controlling  the  intention  of  the  parties.     The  ap- 
pearance of  the  party  himself  can  only  operate  by  showing  a  presumed  inten- 
tion to  revoke.     But  it  is  alleged  that  the  authority  is  vacated  by  matters 
dehors.    That  can  only  be  in  one  of  three  modes ;  by  the  destruction  of  the 
subject-matter,  by  want  of  capacity,  or  by  a  change  of  the  situation  of  the 
parties.     But  here  the  subject-matter  remains  the  same,  there  is  no  want  of 
capacity,  and  the  presumption  of  change  of  intention  is  rebutted  by  the  acts 
of  the  parties.     No  writer  has  ever  stated  that  appearance  alone  will  vacate, 
unless  in  cases  of  proxies  ad  litemy  and  then  the  vacating  is  only  presumptive, 
and  is  liable  to  be  rebutted.     Menopius  de  Prcetumptionihus,     Baldus,  2>e- 
eret.  I,  1,  til,  19,  De  Procuratorihus,     The  proxy  ad  litem^  if  proxy  «m- 
plicitery  is  dominus  litis.    Process  is  served  on  him,  and  the  suit  is  carried  on 
in  his  name ;  the  appearance  of  the  principal,  therefore,  does  afford  a  presump- 
tion of  revocation.     Having  delegated  the  whole  of  his  power,  appearance 
certainly  revokes  part ;  but  even  there  the  presumption  may  be  rebutted.    An 
objection  *may  be  founded  on  the  usage  of  the  House  of  Lords,  and    rdi^ni 
the  practice  at  the  Bank.    The  proxy  of  the  Lords  was  originally  by   ■-       ^ 
license  from  the  Crown ;  and  writs,  with  an  exception  of  the  power  of  makiDg 
a  proxy,  are  to  be  found.     6  Selden,  1476.    The  power  to  make  a  proxy 
used  to  be  given  at  the  same  time  with  leave  of  absence,  and  it  followed,  that 
when  the  absence  expired,  the  proxy  which  was  incident  to  it  expired  at  the 
same  time.^    Besides,  the  proxy  of  a  peer  is  a  proxy  simpliciter.    Originally, 
any  person,  though  not  a  peer,  might  have  been  a  proxy,  and  the  number  was 
not  limited ;  but  now,  by  the  order  of  the  House,  there  can  be  only  two  held 
by  one  peer.    The  practice  at  the  Bank  is  peculiar  to,  and  regulated  by,  that 
corporation,  and  cannot  extend  beyond  the  body  which  makes  it.     [Lord 
Mansfield. — They  have  a  new  fee  on  every  letter  of  attorney.] 

Wilsony  contra, — ^Proxies,  from  their  nature,  are  revocable  by  appearance. 
A  proxy  cannot  be  made  irrevocable.  The  principal,  by  acting  himself,  re- 
sumes the  power  which  he  has  given,  and  the  subject-matter  of  the  proxy 
is  destroyed.  A  new  deed  is  necessary  to  revive  it.  In  all  the  funds  the 
practice  is  so,  though  there  are  no  new  fees,  but  new  stamps.  The  procura- 
tors  ad  litem  reseinbled  our  attorneys,  and  were  governed  by  the  peculiar 
rules  of  the  Courts. 

Lord  Mansfield. — ^I  cannot  see  a  doubt  in  the  question.  The  words  in 
the  two  proxies  amount  to  the  same  thing.  The  absences  are  frequent,  the 
summons  to  attend  short.  The  proxy  must  mean  every  absence.  Some 
proxies  relate  to  a  particular  absence,  but  here  the  proxy  is  general  to  act 
in  absence.  The  appearance  does  not  revoke  it,  because  it  is  not  contrary 
to  it.  In  addition,  we  have  the  immemorial  usage.  There  cannot  be  a 
doubt. 

WiLLES,  and  Ashurst,  Justices,  were  of  the  same  opinion. 

BuLLER,  Justice. — ^The  custom  does  not  require  any  precise  form  of  proxv. 
On  referring  to  the  old  form  of  proxies  in  the  House  of  Lords,  it  will  be 
seen  that  it  was  a  condition  annexed  to  the  leave  of  absence,  that  the  peer 
should  appoint  a  proxy. 

Judgment  for  the  plaintiff. 

1  See  4  Inst.  18,  Com.  Dig.  ParL  (D.  19),  1  Christian's  Blackatone,  168  (n). 
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[*70]  *The  KING  «.  STANLEr,     Apra24. 

(Beported,  Caloboott,  172.) 


The  KING  v.  The  JuBtioes  of  BEDFORDSHIRE.    April  25. 
(B«ported,  Caldboott,  167.) 


SMITH,  on  the  demise  of  JERDON,  v,  MILWARD.    April  26. 

A  light  of  oommon  cannot  be  reserred  in  an  exception  in  a  demise  nnder  the  word 
"land."  A  right  of  common  [whether  appendant  or  appurtenant  not  stated  in  the 
case]  oannot  be  BCTered  from  the  land  and  oonTerted  into  common  in  gross. 

This  was  an  action  of  ejectment,  tried  at  Stafford,  before  Nabes,  Justice, 
when  there  was  a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court 
on  a  case  which  stated,  in  substance,  as  follows : 

That  the  lands  in  question  are  parcel  of  a  common  called  Ashwood  Hay, 
in  the  manor  of  King's  Winford.  There  were  formerly  within  this  manor 
three  large  commons,  called  Ashwood  Hay,  Wall  Heath,  and  Pinsnett.  In 
1685,  articles  of  agreement  were  made  between  the  lord  of  the  manor  (Lord 
Ward)  and  the  tenants.  By  these  articles,  the  lord  was  to  give  up  his 
right  of  warren  over  Ashwood  Hay  and  Wall  Heath,  which  were  to  be  di- 
vided in  allotments  amongst  the  tenants,  according  to  their  respective  in- 
terests, they  paying  eleven  pence  per  acre  yearly.  The  allotments  were  to 
be  set  out  by  metes  and  bounds,  but  not  enclosed,  and  to  be  corn  land  when 
town,  and  commonable  at  other  times.  The  agreement  was  to  continue  for 
ninety-one  years,  with  a  clause,  that  the  commoneiSL  their  heirs  and  assigns, 
and  others  who  shall  have  the  tenements  for  which  tb^  said  commoners  would 
have  or  claim  a  right  of  common,  as  thereunto  belonging,  are  again  to  have  and 
enjoy,  &c.  The  common  of  Pinsnett  was  not  included  in  the  articles,  but 
continued  to  be  used  as  common,  as  before.  The  articles  were  confirmed, 
ftnd  the  allotments  made,  under  a  decree  of  Chancery ;  and  the  term  of 
nbety-one  years  expired  on  the  5th  of  April,  1776. 

Edward  Milward,  seised  in  fee  of  a  copyhold  of  inheritance  held  of  the 
m|1  said  manor,  called  Brochmore,  demised  '*'the  same,  according  to  the 
^  ^  custom  of  the  manor,  in  1737,  to  Andrew  Jerdon,  his  executors,  &o., 
for  ninety-nine  years,  <^  with  all  commons,  hereditaments,  rights,  members, 
ind  appurtenances  to  the  said  farm  and  premises  belonging,''  except  to  tho 
said  Edward  Milward,  his  heirs,  &c.,  '^  all  lands  in  Ashwoixl  Hay  and  Wall 
Heath  in  the  said  parish." 

The  plaintiff  is  administrator  of  the  said  Andrew  Jerdon. 

In  the  beginning  of  1776,  an  act  passed  for  enclosing  Ashwood  Hay  and 
Wall  Heath ;  and  the  commissioners  assigned  the  land  in  question  to  the 
defendant  Milward  and  the  lessor  of  the  plaintiff,  in  respect  of  a  certain 
enstomary  estate  (describing  Brochmore  farm),  ''  according  to  their  several 
and  respective  estates,  rights,  and  interests  therein,  in  full  satisfaction,  for 
all  rights  of  oommon  belonging  to  them  in,  over,  or  upon  the  said  common 
or  waste  lands  in  respect  of  the  said  estate." 

The  eleven  pence  per  acre,  payable  to  the  lord  by  the  articles  of  1684,  has 
always  been  paid  by  Milward.  The  whole  of  the  lands  in  Ashwood  Hay  and 
Wall  Heath  were  common,  and  used  as  such  before  the  articles  of  1684,  and 
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were  divided  and  allotted  by  those  articles.  The  tenants  of  Brochmore  ooa- 
stantly  used  to  take  common  on  Ashwood  Hay  and  Wall  Heath,  in  right  of 
that  farm,  at  snch  times  of  the  year  when  the  same  was  open  and  oommon- 
able,  till  the  enclosure  under  the  act  of  parliament ;  and  from  the  5th  of 
April,  1776,  when  the  articles  expired,  to  the  7th  of  October  in  the  same 
year,  when  the  commissioners  made  their  award,  Ashwood  Hay  and  Wall 
Heath  were  used  as  common  by  the  occnpiersof  land  in  the  parish  of  King's 
Winford. 

The  question  is,  whether  the  plainti£f  is  entitled  to  recover. 

Plumer,  for  the  plaintiff. — ^It  is  clear  that  a  right  of  common  belonged  to 
this  farm ;  but  the  question  is,  whether  that  common  belongs  to  the  lessor  or 
the  lessee;  that  is  to  say,  whether  the  common  is  included  in,  or  excepted  out 
of,  the  demise.  The  dembe  is  of  the  farm,  with  all  commons  and  apporte- 
nances,  &o.,  so  that  on  the  demise  it  is  clear  that  the  commpns  would  pass. 
But  there  is  a  clause,  excepting  to  the  lessor  "  all  lands  in  Ashwood  Haj 
and  Wall  Heath."  In  point  of  law,  the  lessor  could  not  separate  the  oom- 
mon  from  the  land  to  which  it  was  appendant  or  appurtenant.  The  reason 
is  obvious;  the  common  is  aright  in  alieno  iolOf  *and  is  to  be  measured  1-4:^21 
by  the  levancy  and  cowhancy  of  the  commonable  cattle  on  the  land  ■-  ^ 
to  which  it  is  appurtenant.  In  cases  of  surcharge,  the  remedy  formerly  was 
by  writ  of  admeasurement  of  pasture ;  but  if  the  right  of  common  can  be 
separated,  that  remedy  will  be  at  an  end.  It  is  like  other  rights,  as  of  waj, 
or  turbarj/,  which  cannot  be  severed  from  particular  houses  or  farms. 
Whatever  was  the  intent  of  the  lessor,  he  had  not  the  power  to  sever  this 
common.  1  Rol.  Ab.  401.  But  supposing  that  the  lessor  had  such  power, 
the  words  he  has  used  express  no  such  intent.  The  demise  conveys  the 
common,  and  the  exception  reserves  land.  Common  will  not  pass  by  the 
word  land.  It  is  namen  generalistimum  for  corporeal,  but  not  for  incor- 
poreal hereditaments.  Co.  Litt.  b.  1,  c.  2,  s.  4.  Where  technical  words 
are  not  ambiguous,  the  Court  cannot  construe  them  otherwise  than  according 
to  their  legal  import;  n^  even  in  a  devise,  still  less  in  an  exception  like  the 
present. 

Adair,  Sergeant,  contra, — ^The  question  arises  only  on  the  exception.  It 
may  be  admitted  that  the  words  of  the  grant  are  sufficiently  large.  It  is  a 
rule  applicable  as  well  to  deeds  as  to  wills,  that  the  intent  must  govern,  if 
not  contrary  to  the  rules  of  law.  It  is  said  that  the  common  cannot  be 
severed  from  the  land  and  converted  into  common  in  gross.  It  is  true  that 
common  appendant  cannot  be  severed  even  for  a  moment,  or  turned  into 
common  in  gross.  See  Musgrave  v.  Cave,  C.  B.,  H.  15  G.  2,  Willes,  322. 
But  common  appurtenant  may  be  created  at  this  day.  Co.  Litt.  122  a,  Danv. 
Ab.  804,  pi.  7,  Br.  Ab.  Com.  pi.  1.  And  the  authorities  show  that  common 
appurtenant  for  a  certain  number  of  beasts  may  be  converted  into  common 
in  gross.  See  Drury  v.  Kent,  B.  B.,  E.  1  Jac.  1,  Cro.  Jac.  15 ;  Bunn.  v. 
Channen,  C.  B.,  M.  54  O.  3,  5  Taunt.  244.  From  the  state  of  the  common 
at  the  time  of  this  demise,  it  appears  that  the  intent  of  the  lessor  was  to 
reserve  it.  He  had  nothing  else  in  Ashwood  Hay  but  this  common, 
which  at  that  time  existed  not  in  the  shape  of  common,  but  was  held  by 
metes  and  bounds,  when  sown,  subject  to  a  right  of  common  at  particular 
periods  of  the  year.  If,  by  a  legal  subtlety,  it  is  contended  that,  in  conse- 
quence of  the  land  again  becoming  strictly  common  by  the  expiration  of  the 
agreement,  it  is  reunited  to  the  demise,  and  that  there  is  conferred  upon  the 
lessee  what  '*'it  was  never  in  the  contemplation  of  the  lessor  to  grant,  pic^oi 
the  answer  is,  that  now,  by  the  allotment,  the  riffht  of  common  is  con*  ^  ^ 
verted  into  land  which  may  be  severed,  and  that  it  was  so  at  the  time  of 
action  brought    With  regard  to  the  word  <<  common,'^  in  the  granting 


73] 


3  Douglas.  59 


put  of  the  demise,  it  is  satisfied  by  the  common  whioh  passed  in  another 
estate. 

This  case  has  already  been  decided  in  the  Court  of  Common  Pleas,  but 
with  a  variation  in  the  statement  of  the  circamstances.  It  was  stated  in  the 
cue  there  argned,  that  the  common  was  appurtenant;  whereas  it  does  not 
appear  here  whether  it  was  appendant  or  appurtenant.  It  was  also  stated 
tbeie,  that  the  tenant  of  the  farm  had  never  exercised  any  right  of  common 
OTcr  Ashwood  Hay,  whereas  the  contrary  appears  here.  The  Court  of  Com- 
mon Pleas  decided  in  favor  of  the  present  defendant. 

HumeTf  in  reply,  was  stopped  by  the  Court. 

Lord  Mansfield,  after  stating  the  case,  said, — ^The  question  arises  on  the 
eoDstruction  of  the  exception.  On  the  one  hand  it  is  contended,  that  it 
means  the  qualified  right  of  common  under  the  agreement ;  on  the  other, 
that  it  means  the  original  right  of  common  which  revived  on  the  expiration 
of  the  agreement.  It  is  to  be  observed,  that  at  the  particular  periods  of  the 
year  when  the  land  was  common,  the  lessee  enjoyed  the  right  of  common, 
which  distinguishes  this  case  from  that  decided  by  the  Court  of  Common 
Pleas.  In  fiict,  nobody  but  the  tenant  could  enjoy  the  common  belonging 
to  the  farm.  It  might  be  released,  but  it  could  not  be  transferred.  The  allot- 
ment, under  the  act  of  parliament,  was  given  in  lieu  of  the  right  of  common, 
and  for  nothing  else.  The  lessee  was  entitled  to  the  right  of  common,  and 
he  is  therefore  entitled  to  the  allotment. 

WiLLES  and  Ashurst,  Justices,  of  the  same  opinion.  . 

BxiLLER,  Justice. — ^The  word  land  properly  means  corporeal  hereditaments, 
and  shall  be  so  taken,  unless  there  be  an  express  intent  to  extend  the  mean- 
ing. Here  no  such  intent  appears,  and  it  is,  therefore,  unnecessary  to  say, 
whether,  in  point  of  law,  if  the  intent  of  the  parties  had  been  to  reserve  the 
common,  it  might  have  been  done.  Judgment  for  the  plaintiff.  . 


[*74]  *MANNING  r.  GIST.'    Apnl  27. 

Potiey  on  the  ship  Elixabeth,  firom  Tortola  to  London,  with  warranty  to  sail  with 
convoy  for  the  voyage.  The  commander  of  the  convoy  sent  a  ship  to  bring  up  the 
merchantmen  from  Tortola  (the  nsnal  mode  of  convoying  ships  from  that  place) ; 
bnt  the  ahip  so  sent  was  not  to  form  part  of  the  convoy  for  the  remainder  of  the 
voyage.  The  Elisabeth  sailed  with  the  ship  so  sent,  bnt  was  lost  before  she  joined 
the  commander  of  the  convoy.    Held,  that  the  warranty  was  complied  with. 

This  was  an  action  on  a  policy  of  insurance  upon  the  ship  Elizabeth,  from 
Tortola  to  London,  with  a  warranty  to  sail,  with  convoy  for  the  voyage,  on 
or  hefore  the  Ist  of  August.  The  only  question  was,  whether  or  not  the 
vessel  had  sailed  with  convoy ;  and  the  following  circumstances  were  proved 
St  the  trial :  The  Cyclops,  Captain  Robinson,  was  sent  by  Sir  C.  Douglas, 
the  commander  at  St.  Kitt's,  to  bring  up  the  ships  from  Tortola,  with  orders, 
if  they  should  get  a  certain  way  to  the  northward,  to  go  straight  for  Eng- 
land. They  sailed  from  Tortola;  but  the  Elizabeth,  being  a  bad  sailer,  fell 
to  leeward  several  miles,  and  lost  the  convoy,  and  was  afterwards  captured 
while  attempting  to  make  the  passage  to  England  by  herself.  It  was  proved, 
that  the  usual  way  of  convoying  ships  from  Tortola  was  as  in  this  case,  the 
whole  fleet  not  being  able  to  get  up  to  Tortola,  The  Cyclops  was  not  one  of 
the  ships  intended  to  form  part  of  the  convoy  to  Europe,  but  was  only  de- 
^Hitehed  by  the  commander  to  bring  up  the  trade  from  Tortola,  who  were  to 
join  him  in  a  certain  latitude.    It  was  contended  at  the  trial,  that  the 

1 8.  C.    Shortly  reported,  Manhall,  Ins.  867,  2d  edit 
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Gyolops,  not  being  to  take  the  yessels  all  the  way  to  England,  was  not  a 
convoy  for  the  voyage,  and  that  therefore  the  warranty  had  not  been  com- 
plied with ;  but  Lord  Mansfield  was  of  a  different  opinion,  and  the  jury 
fonnd  a  verdict  for  the  plaintiff.  A  rule  for  a  new  trial  having  been  moved 
for, 

The  SdicUoT^Oeneral  and  Wallace,  in  snpport  of  the  mle,  contended,  that 
the  warranty  had  not  been  complied  with.  The  Cyclops  was  not  a  convoy  to 
Europe.  The  oonvoy  meant  was  the  general  convoy,  which  the  vessel  never 
joined.  Suppose  that  orders  had  been  sent  by  a  merchant-ship  for  the 
Elizabeth  to  meet  the  commodore;  if  she  had  actually  joined  him,  that 
would  have  been  a  sailing  with  convoy,  but  not  unless  she  joined,  up  to 
which  time  she  does  not  come  within  the  warranty. 

Lord  Mansfield. — ^This  case  is  very  clear.  The  warranty  never  specifies 
the  force  of  the  oonvoy,  which  is  always  Icfib  to  government.  According  to 
the  policy  she  is  to  sail  *with  convoy  from  Tortola ;  what  constitutes  picY^-i 
the  convoy,  depends  upon  the  usage.  In  fact,  the  fleet  never  go  to  ^  ^ 
Tortola,  but  the  commodore  sends  part  of  his  force  to  bring  the  merchantmen 
to  him  at  sea.  That  is  the  convoy  from  Tortola ;  there  can  be  no  other. 
He  may  send  a  ship  that  is  to  go  on  with  him,  or  he  may  not,  if  the  service 
required  it.  Government  may  relieve,  and  change  the  ships.  The  sailing 
orders  are  given  by  Sir  C.  Douglas.  There  is  no  doubt  that  the  Elizabeth 
joined  the  convoy  appointed  by  government  for  the  trade. 

Rule  discharged.^ 

>  See  Aadlej  v.  Duff,  C.  B.,  H.  40  Geo.  8,  2  Bos.  &  Pul.  111. 


THE  KING  V.  HARTLEY.    May  1. 

(Reported,  Oaldscott,  176.) 


THE  KING  V.  INHABITANTS  OF  BAGWORTH.    May  1. 

(Beported,  Caldscott,  179.) 


CROOK  V.  BOWLING.'    May  1. 

In  an  action  for  maliciously  holding  the  plaintiff  to  bail,  the  declaration  stated,  that 
the  defendant  had  sued  oat  the  writ  which  he  had  caused  to  be  endorsed  for  bail, 
by  yirtne  of  an  affidant  for  that  purpose  filed.  Held,  that  a  copy  of  the  affidavit 
was  admissible  in  support  of  this  allegation. 

This  was  an  action  for  maliciously  holding  the  plaintiff  to  bail,  tried  at 
the  Chelmsford  assizes,  before  Ashubst,  J.  The  declaration  stated,  that 
the  defendant  had  sued  out  a  latitat,  which  he  had  caused  to  be  endorsed  for 
bail,  by  virtue  of  an  affidavit  for  that  purpose  filed.  At  the  trial  the  plaiu- 
tiff  offered  in  evidence  a  copy  of  the  affidavit  to  hold  to  bail,  which  the 
learned  judge  reiected,  beins  of  opinion  that  the  original  was  the  best  evi- 
dence, and  ought  to  have  been  produced.  The  plaintiff  was  accordingly 
nofuuited.  ^  G.  Bond  having  obtained  a  rule  for  a  new  trial^  on  the  ground 
that  this  evidence  was  improperly  rejected, 

1  8.  a  cited  B.  N.  P.  14. 
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py^l  ^Mm^atf  showed  cause. — ^The  copy  of  the  affidaTit  is  not  eTidence. 
^  -'  It  has  been  aaidy  that  the  affidavity  being  in  the  nature  of  a  reoord, 
cannot  be  taken  away  to  be  given  in  evidence ;  but  the  practice  is  otherwise. 
Every  day  affidavits  are  taken  off  the  file  by  a  judge's  order,  and  are  carried 
to  different  parts  of  the  kingdom.  In  this  case  the  action  is  for  suing  out 
the  writ,  and  perhaps  no  evidence  whatever  of  the  affidavit  was  necessary; 
and  there  may  be  a  new  trial  on  that  ground,  but  the  copy  of  the  affidavit 
euinot  be  evidence.  [Bullbr,  J. — Affidavits  are  in  fact  carried  down  on 
flecority  being  given  to  the  Clerk  of  the  Rules.] 

Erdcine  and  G.  Bond,  contra. — ^The  writ  was  offered  in  evidence,  which 
was  sufficient,  and  on  that  ground  there  must  be  a  new  trial.  The  writ 
proved  the  whole,  being  endorsed  for  bail  by  affidavit.  [Ashtjrst,  J. — I 
lemember  a  doubt  whether  the  affidavit  was  averred  in  the  declaration ;  the 
aTerment  being  <<  by  virtue  of  an  affidavit  filed,"  &c.,  I  thought  it  was 
ayerred.]  It  was  certainly  not  averred  that  the  defendant  made  the  affidavit ; 
within  the  statute,  12  Geo.  1,  c.  29,  the  affidavit  may  be  made  by  others. 
The  copy  of  the  affidavit  was  offered  in  evidence  only  to  show  that  an  affidavit 
had,  in  fact,  been  made.  Cameron  v.  Lightfoot,  C.  B.,  E.  18  6. 3, 2  W.  Bl. 
1190.  [BuiiLER,  J. — Ton  must  take  it  with  the  qualification  in  that  case.] 
R.  V.  James,  E.  4  W.  &  M.  Carth.  220.  [Lord  Mansfield.— That  cannot 
he  law.  Bearcroft. — ^The  contrary  was  determined  in  R.  t;.  Morris,  E.  4 
W.  k  M.  Garth.  220.  Mingay  read  a  note  of  Peckham's  of  Walter  v.  But- 
ler,  tried  before  Lord  Mansfield,  at  Guildhall,  in  1779,  where  the  copy  of 
an  affidavit  was  rejected  in  evidence,  and  the  distinction  taken  between  an 
affidaTit  in  the  cause  and  an  affidavit  in  another  case,  according  to  the  doc- 
trine in  Cameron  v,  Lightfoot.]  The  gist  of  the  action  was  suing  out  the 
writ,  and  the  copy  of  the  affidavit  was  evidence  that  an  affidavit  made  by 
some  person  was  filed,  the  identity  of  the  person  not  being  in  question.  The 
original  affidavit  ought  not  to  be  removable;  it  is  like  a  record,  and  it  ought 
to  remain  on  the  file,  in  order  to  justify  the  officer  who  issues  the  writ.  But 
nriY\  even  if  removable,  there  are  other  documents  partaking  of  the  nature 
*•  •*  of  records  *which,  though  removable,  may  be  proved  by  copies,  as  the 
original  books  of  a  manor,  and  proceedings  in  Chancery. 

Lord  Mansfield. — ^The  uncertainty  of  the  law  of  evidence  is  owing  to 
mistaken  notes,  which  have  turned  particular  cases  into  general  rules.  Now 
the  whole  law  of  evidence  consists  in  applying  general  rules  to  particular 
<^se8,  for  almost  all  evidence  is  admissible  or  inadmissible,  according  to  the 
circumstances  of  the  particular  case.  In  perjury,  notwithstanding  the  case 
in  Carthew,  I  doubt  whether  the  copy  of  an  affidavit  would  be  evidence,  be- 
cause the  handwriting  is  an  essential  part  of  the  case  to  prove  the  identity. 
With  that  view  an  order  was  made  by  the  Court  of  Chancery  that  all  defen- 
dants should  sign  their  answers.  In  R.  v,  Morris  the  handwriting  was  the 
only  proof  of  the  identity,  which  was  an  essential  part  of  the  case  ;  therefore, 
in  indictments  for  perjury,  I  think  that  the  original  should  be  produced.  It 
may  be  procured  by  an  application  to  the  Court,  or  to  a  Judge  in  vacation, 
who  will  order  the  officer  to  carry  it  down,  or  to  deliver  it. 

But  it  does  not  follow  from  hence  that  the  copy  of  an  affidavit  cannot  in 
any  case  be  received  in  evidence.  Here  the  declaration  alleges,  that  the 
pUintiff  was  arrested  under  a  writ  endorsed  for  bail,  by  virtue  of  an  affidavit 
before  that  time  made.  The  defendant  was  proved  to  have  sued  out  the  writ, 
and  to  have  delivered  it  to  the  bailiff,  endorsed  for  bail.  That  proved  the 
whole  case.  The  defendant  cannot  be  permitted  to  say  that  it  was  endorsed 
without  affidavit.  Perhaps  if  it  had  been  averred  that  the  defendant  made 
Ae  affidavit  it  might  have  been  necessary  to  produce  the  original.  If  the 
writ  had  not  been  endorsed,  the  copy  would  have  been  sufficient  to  prove  the 
legation  that  the  writ  issued  by  virtue  of  an  affidavit. 
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WiLLSS,  JoBtiee. — ^In  an  indictment  for  peijnry,  the  copj  of  an  affidavit 
18  not  evidenee,  and  in  this  ease  the  original  might  have  been  neceasaiy  if  it 
had  been  averred  that  the  defendant  made  the  affidavit;  hot  as  the  declara- 
tion is  framed,  the  copy  is  sufficient  evidence. 

AsHUBST,  Jnatice,  was  of  the  same  opinion. 

BiTLLEB;  Justice. — ^I  have  not  found  any  case  contrary  to  that  in  Carthew, 
but  I  am  sure  such  must  have  occurred.  Wherever  identity  is  in  qaestion, 
the  original  must  be  produced.  I  am  of  opinion  that  the  copy  was  saffieient 
here,  but  I  also  think  that  the  writ  would  have  done  alone.  The  *en-  rn^fn 
doisement  is  an  admission  by  the  original  plaintiff  (the  present  de-  ^  ^ 
fendant)  that  an  affidavit  was  filed.  Bule  absolute.^ 

>  This  case  was  referred  to  by  Mr.  Justice  Bullsr  in  Webb  v.  Heme,  G.  B.,  T.  38 
O.  8,  and  his  imperfect  recollection  of  it  appears  to  haye  misled  him.  He  said  it  was 
only  stated  generally  that  **  a  writ  was  sued  out,  endorsed  for  bail,  £ — :"  and  he 
therefore  distinguished  it  from  that  case,  where  the  averment  was  **  endorsed  for  bail 
by  virtue  of  an  affidavit  filed  of  record."  The  oonrt,  holding  that  this  was  a  substan* 
tive  allegation,  which  it  was  necessary  to  prove,  and  there  baring  been  no  evidence  of 
it  beyond  the  writ,  they  were  of  opinion  that  the  plaintiff  was  properly  nonsuited. 
That  case,  therefore,  is  at  Tariance  with  the  opinions  of  the  Judges  in  the  present, 
which  appears  to  rest  upon  sounder  principles.  In  another  case  Mr.  Justice  Buixsa 
held,  that  proof  of  the  writ  endorsed  for  bail  was  sufficient,  without  any  evidence  of 
the  affidarit.  Bogers  v.  Ilscombe,  2  Esp.  Dig.  N.  P.  88.  The  very  point  decided  in 
the  principal  case  came  before  the  Court  of  Common  Pleas,  in  Casbum  v,  Beid,  H.  58 
G.  8,  2  B.  Moore,  60  (an  action  for  an  escape),  when,  on  the  authority  of  a  note  of 
Crook  V.  Bowling,  in  Buller's  Nisi  Prius,  p.  14,  last  edit,  they  held,  that  an  office 
copy  of  the  affidarit  was  sufficient ;  and  they  recognised  the  distinction  between  the 
common  averment  and  an  allegation  that  the  affidavit  was  made  by  the  party  himself. 
The  averment,  ''by  virtue  of  an  affidarit,"  &c.,  is  superfluous,  and  need  not  be  in- 
serted. Wilcoxon  V.  Nightingale,  C  B.,  H.  8  &  9  6.  4,  4  Bingh.  501.  S^e  also 
8harpe  v.  Abbey,  C.  B.,  M.  9  0.  4,  6  Bingh.  198. 

In  general,  in  ciril  proceedings,  copies  of  answers  in  Chancery  are  sufficient.  Lady 
Dartmouth  v.  Boberts,  B.  B.,  M.  58  G.  8,  16  iBast,  884;  Hennell  v,  Lyon,  B.  R.,  M. 
68  O.  8,  1  B.  &  A.  182 ;  Swer  v,  Ambrose,  B.  B.,  E.  6  G.  4,  4  B.  &  C.  25,  6  D.  &  B. 
127,  8.  C. ;  Dartnell  v,  Howard,  cor.  Abbott,  C.  J.,  By.  &  Moo.  169.  But  in  order 
to  render  the  copy  of  an  affidavit  admissible,  as  against  the  party  making  it,  some 
evidence  must  be  given  to  connect  him  with  it,  as  by  proof  of  his  signature,  or  by 
showing  that  he  has  used  it  Bees  dem.  HoweU  o.  Bowen,  Exch.  T.  6  G.  4,  M.  &  T. 
888. 

Although  the  case  of  B.  v.  James  wae  denied  by  Lord  Mansfield  to  be  law,  and 
although  BvLUR,  J.,  stated  that  there  must  be  cases  to  the  contrary,  none  such  ap- 
pear in  the  books.  As  stated  in  Carthew,  there  was  no  eridence  to  connect  the  de- 
fendant with  the  affidarits;  but  in  the  report  in  1  6hower,  897,  the  Court  said,  "The 
affidavit  being  of  the  defendant  in  tiie  cause,  and  used  by  him^  upon  motion  in  Court, 
it's  enough,  oUierwise  if  not  so ;  but  a  copy  of  an  affidarit  only  produced  against  a 
man,  without  proof  that  he  made  it,  used  it,  or  was  concerned  in  the  cause,  would  be 
insufficient"  In  this  riew  the  case  was  recognised  by  Hullock,  B.,  in  Bees  v. 
Bowen,  supra. 


*MATNE  and  Another  v,  WALTER.i    JUay  3.         '    [*79] 

A  Portuguese  ship  was  insured  and  warranted  neutral.  She  carried  an  English  su- 
percargo, a  fact  which  was  not  known  to  the  underwriter,  and  which  was  contrary 
to  a  French  ordonnance.  On  this  ground  she  was  captured,  and  condemned  as  a 
prise.    Held,  that  the  underwriter  was  liable. 

This  was  an  action  on  a  policy  of  insurance.  The  declaration  stated,  that 
the  plaintiffs,  on  the  26th  of  April,  1781,  made  a  policy  of  insurance  on  the 
ship  called  the  N'*  S**  de  Paidade  et  San  Francisco,  a  Portuguese,  at  and 
from  Madeira^  to  the  ship's  port  or  ports  of  discharge  in  Jamaicay  with  liberty 

1 S.  C.  Park  Ins.  268,  6tii  ed. 
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to  tooch  and  oaU  at  any  of  the  West  India  idands,  valued  at  £1805,  at  12 
guineas  per  cent. ;  toretnrn  £S  per  cent  for  what  should  be  discharged  at 
the  Windward  or  Leeward  Islands;  and  the  ship  was  warranted  firee  from 
British  captares  in  p<^  and  at  sea. 
That  the  defendant  underwrote  the  policy  for  £150. 
The  plainti£Eis  aver,  that  the  said  ship  was  a  Portuguese  ship,  and  that  one 
Join  Francisco  de  Frietas  Esmeraldo  was  interested  in  the  said  ship  and  her 
freiffht :  that  the  said  ship  was  captured,  in  her  voyage,  by  certain  subjects 
of  the  French  king,  by  reason  whereof  the  defendant  became  liable  to  pay  to 
theplaintifrs  the  sum  insured  by  him. 

lliere  were  other  counts  for  money  paid,  and  money  had  and  received,  to 
theplaintiffs'  damage  of  £200. 
The  defendant  pleaded  the  general  issue,  non  assumpsiL 
The  cause  came  on  to  be  tried  at  the  sittings  after  Hilary  Term,  1782,  at 
GmldhaU,  before  Lord  Mansfield,  when  the  jury  found  a  verdict  for  the 
pkintifs,  damages  £131  2«.,  costs  40s.,  subject  to  the  opinion  of  the  Court 
OQ  the  following  case. 

That  the  ship  insured  was  the  property  of  Joan  Francisco  de  Frietas  Es- 
meraldo (named  in  the  declaration),  of  the  island  of  Madeira,  a  Portuguese. 

That  Messrs.  John  Searle  and  Co.,  of  the  island  of  Madeira,  who  were 
agents  for  the  said  owner  in  ordering  the  insurance  in  question,  were  part 
owners  of  the  cargo  loaden  on  board  her,  and  knew  that  Robert  Thompson, 
an- English  man,  who  was  also  interested  in  the  cargo,  was  to  go  as  supercargo 
on  boud  the  said  ship;  but  this  fact  was  not  communicated  to  the  defendant. 
r«gQ-i  That  the  ship  was  taken,  on  her  voyage,  bv  a  French  '''privateer,  and 
*-  ^  condemned  (setting  out  the  sentence  of  condemnation),  by  reason  that 
the  said  Robert  Thompson  was  supercargo  on  board. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  were 
entitled  to  recover  in  this  action  ? 

Piggotf  for  the  plaintiffs,  contended  that  the  having  an  English  supercargo 
on  boud  did  not  make  the  ship  other  than  neutral  property. 

Hayworthy  contra,  said  that  this  was  a  new  case  :  that  the  question  was, 
what  was  the  import  of  the  warranty,  "  that  the  ship  was  a  Portuguese  ship  V* 
I^iiS)  as  he  contended,  was,  '^  that  the  ship  should  receive  such  protection 
doring  the  passage  as  would  belong  to  a  neutral  ship."  Here,  by  an  act 
impatable  to  the  insured,  the  ship  is  captured  and  condemned ;  being  con- 
demned on  the  single  ground  that  she  had  an  English  supercargo  on  board. 
All  belligerent  nations  make  rules  for  the  navigation  of  neutral  vessels.  By 
a  French  ordonnance  of  1778  (similar  to  another  in  1766),  it  is  provided 
that  the  supercargo,  and  certain  other  officers  mentioned,  must  not  be  natives 
of  a  country  hostile  to  France ;  and  that  if  they  be  so,  the  ship  shall  be  deemed 
I&wfol  prize.  The  French  court,  acting  on  this  ordonnance,  condemned  the 
ship  as  enemy's  property.  To  whom,  then,  is  this  loss  attributable  ?  Cer- 
tainly not  to  the  underwriter,  who  was  ignorant  of  the  fact,  with  which  the 
party  who  made  the  insurance  was  acquainted.  The  ship,  by  the  act  of  the 
insured,  was  not  a  neutral  ship  for  the  purpose  of  being  protected. 

Lord  Mansfield  (stopping  Piggot). — It  does  not  appear  that  either  of  the 
p^esknew  of  this  ordonnance,  which  is  arbitrary,  and  contrary  to  the  law  of 
nations.  By  the  law  of  nations  there  is  no  difference  between  enemy's  pro- 
perty and  an  enemy's  subject  being  on  board.  The  parties  are  both  innocent, 
^d  the  underwriter  who  takes  the  risk  ought  to  be  the  sufferer.  As  to  any 
^ties  between  France  and  Portugal,  not  a  word  is  said  about  them.  Neither 
party  seems  to  know  anything  about  them,  and  yet  the  whole  case  turns  upon 
^em.  Judgment  for  the  plaintiffs.^ 

^  See  Barxillai  «.  Lewis,  T.  22  O.  8,  post;  and  Saloucci  v,  Johnson,  H. 26  G.  8,  post. 
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*LE  CBAS  V.  HUGHES.!    May  3.  [*81] 

A  squftdron  of  ships  of  war,  assisted  by  land  forces,  having  captnred  two  Spaniah  re- 
gister ships,  Held,  that  the  officers  and  crews  of  the  squadron  haye  an  insurable  in- 
terest in  the  ships  captured,  under  the  prize  act  19  6. 8,  c.  67,  before  condemnation 
An  average  loss  opens  a  valued  policy. 

This  was  an  aotion  on  a  policy  of  insurance  dated  the  29ih  of  December, 
1779,  at  and  from  St.  Fernando  de  Omoa  to  London,  on  goods,  &c.,  on  the 
ship  St.  Domingo,  a  Spanish  prize  to  the  squadron  under  Captain  Lnttrell. 
The  cause  was  tried  at  Guildhall,  before  Lord  Mansfield,  and  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  case  stating, 

That  Captain  John  Luttrell,  commanding  a  squadron  of  his  majesty's  shipey 
consisting  of  the  Charon,  Lowestoffe,  Porcupine,  EAcehorse,  and  Pomona, 
and  Captain  W.  Dalrymple  commanding  some  land  forces,  proceeded  together, 
during  the  present  war  with  Spain,  to  take  two  Spanish  register  ships— of 
which  the  St.  Domingo,  mentioned  in  the  declaration,  was  one — lying  afloat, 
at  anchor,  in  the  harbor  of  St.  Fernando  de  Omoa,  under  the  protection  of 
the  fort  there ;  which  fort,  ships,  and  their  cargoes,  were  a  joint  capture  to 
the  said  squadron  and  land  forces.  That  the  defendant  underwrote  the  policy 
stated  in  the  declaration  for  £500,  at  a  premium  of  20  guineas  per  cent. 
That  the  ship  St.  Domingo  sailed,  with  convoy,  on  the  insured  voyage  ;  and 
that  the  said  ship,  and  great  part  of  the  property  on  board  her,  were  lost,  by  the 
perils  of  the  seas,  on  that  voyage.  That  the  interest  intended  to  be  covered 
by  this  insurance  was  that  of  the  officers  and  crews  of  the  said  squadron. 

The  question  for  the  opinion  of  the  Court  was,  ^^  Whether  the  officers  and 
crews  of  the  said  squadron  had  an  insurable  interest  in  the  said  ship  St.  Do- 
mingo and  her  cargo." 

Ersktne,  for  the  plaintiff. — The  first  clause  in  the  prize  act,  19  G.  3,  c.  67, 
is  the  only  material  one.  The  objection  is,  that  this  being  enemy's  property, 
and  vesting  in  the  Crown,  and  not  being  divested  and  given  to  the  captors  by 
any  of  the  prize  acts,  does  not  confer  any  insurable  interest.  It  was  admitted, 
in  Lindo  t;.  Rodnev,  B.  R.,  H.  22  O.  8,  ante,  vol.  ii.  p.  613  (n.),  that  the 
property  vests  in  the  Crown,  but  not  till  condemnation.  The  questions,  then, 
'*'will  be,  1.  Whether  the  insured  had  an  absolute  vested  interest;  2.  p^Qoi 
Whether,  supposing  the  case  not  to  be  within  the  prize  act,  possession  ^  -' 
did  not  give  the  captor  an  insurable  interest.  1st.  This  comes  within  the 
prize  act ;  and  the  junction  of  persons  not  entitled  shall  not  deprive  those  who 
were  entitled.  The  French  prize  act,  19  Geo.  3,  c.  67,  after  reciting  the  pro- 
clamation of  hostilities,  gives  the  captors  the  property  in  all  ships,  &c.,  taken 
from  the  French.  This  was  followed  by  a  declaration  of  hostilities  against 
Spain,  and  (parliament  not  sitting)  a  proclamation  was  issued  for  vesting  the 
propertv  in  the  captors ;  after  which  the  Spanish  prize  act  passed,  20  G.  8,  c. 
28.  The  proposition  intended  to  be  insisted  on,  upon  the  other  side,  is,  that 
the  land  forces  being  jointly  concerned  in  the  capture,  takes  it  out  of  the 
statute.  It  does  not  appear,  from  the  case,  that  this  was  not  a  mere  sea-cap- 
ture, and  that  the  soldiers  were  not  on  board.  But  it  may  be  admitted  that 
they  were  landed.  In  fact,  the  troops  landed  and  silenced  the  fort  of  Omoa, 
and  then  the  ships  took  the  register  vessels.  In  case  of  a  prize  taken  by  a 
commissioned  ship  and  a  non-commissioned  ship,  the  practice  of  the  Admi- 
ralty is  to  adjud^  the  prize  to  the  commissioned  ship,  and  to  give  a  share  to 
the  non-commbsioned  ship  pro  opere  et  lahore.    Suppose  the  St.  Domingo  had 

>S.  C. ;  hut  not  so  tally  reported,  and  without  the  arguments.  Park  on  Ins.  868^ 
6th  ed. ;  Harsh.  Ins.  108,  2d  ed. 
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been  driven  on  shore,  and  the  soldiers  and  sailors  together  had  boarded  her, 
shall  that  accident  revest  the  ship  in  the  Crown  ?  In  the  case  of  Lonisbonrgh^ 
in  the  war  before  the  last,  two  French  ships  sailed  into  the  harbor,  being  de- 
cojed  bj  French  colors,  and  were  taken  by  the  men-of-war.  The  Court  of 
Admiraltj  adjudged  it  to  be  a  joint  capture  by  land  and  sea  forces ;  but,  on 
appeal,  the  Privy  Council  reversed  that  sentence,  and  adjudged  it  a  sole  prize 
to  ihe  fleet.  This  case  is  not  cited  to  show  that  here  there  was  a  sole  capture, 
but  to  prove,  that  when  the  land  forces  made  their  claim,  it  was  never 'sup- 
posed that  the  capture  belonged  to  the  Crown.  But,  2.  Supposing  this  case 
not  to  come  within  the  prize  acts,  yet  the  legal  seizure,  and  possession,  and 
the  special  property  arising  from  the  expected  bounty  of  the  Crown,  confer 
an  insurable  interest.  It  would  clearly  have  been  a  good  insurance  before 
the  statute  19  G.  2,  c.  37.  The  preamble  of  the  statute  sets  forth  the  object 
of  the  legislature  in  passing  it,  to  prevent  ^^  a  mischievous  kind  of  gaming 
r*831  *^°^^^  pretence  of  insuring."  This  policy  does  not  come  within  the 
L  -I  description  of  those  mentioned  in  the  enacting  part  of  the  statute. 
The  interest  there  mentioned  does  not  mean  an  indefeasible  property,  it  means 
such  an  interest  as  a  person  may  have  in  property  which  he  has  a  reasonable 
expectation  of  acquiring.  Here  the  assured  had  an  actual  special  property — 
Bach  a  property  as  would  have  sustained  trover,  or  would  have  been  sufficient 
to  maintain  an  indictment  in  case  of  larceny.  That  special  property  remained 
in  the  captors  until  the  Crown  came  in,  and,  by  prosecuting  to  condemnation, 
divested  the  property  out  of  the  captors ;  but  the  defendant  produced  no  such 
eondemnation.  Suppose  a  neutral  ship  is  taken  which  cannot  be  condemned, 
the  eaptor  has  a  right  to  insure,  because  he  is  liable  in  damages,  and  is  inte- 
rested in  the  preservation  of  the  vessel.  Suppose  again,  that  a  third  person, 
after  setting  up  a  claim  to  a  vessel  insured,  releases  his  right  to  the  assured, 
shall  the  insurer  say,  "  If  that  suit  had  gone  on,  you  would  have  been  found 
to  have  no  interest  r" 

Scottj  contra. — Since  the  statute  19  Gko.  2,  contracts  of  insurance  are  con- 
tracts  of  indemnity.  The  party  insured  must  have  an  interest  recognised  by 
law,  and  must  show  a  damnification.  It  is  admitted  on  all  hands,  that  all 
property  taken  by  the  king's  military  and  naval  servants  becomes,  by  the 
capture,  and  before  condemnation,  the  property  of  the  Crown.  This  was 
doubted,  and  formerly  held  otherwise  ;  but  it  is  now  completely  settled,  both 
here  and  in  other  countries.  The  insured  must  show  an  interest  in  one  of 
three  modes :  1.  By  grant  from  the  Crown,  by  some  instrument  whereby,  the 
Crown  signifies  its  pleasure,  or  by  act  of  parliament ;  2.  By  showing  a  rea- 
sonable expectation  of  reward,  from  the  state  giving  an  inchoate  right  amount- 
ing to  an  insurable  interest ;  3.  By  proving  legal  possession.  It  will  be  more 
convenient  to  consider  the  second  question  in  the  first  instance.  This  is  not 
&Q  interest  in  a  legal  sense,  and  within  the  meaning  of  the  statute  19  Geo. 
^*  There  is  no  legal  right  for  which  there  could  be  a  remedy  by  suit.  It 
has  been  held,  that  persons  who  are  within  the  prize  acts  may  grant  before 
condemnation,  because  the  condemnation  has  relation  to  the  time  of  the  cap- 
tnre;  Morrough  v.  Comyns,  C.  B.,  E.  21  G.  2,  1  Wils.  211;  but  the  right 
p»341  of  a  captor  under  the  prize  acts  '*4s  very  different  from  the  right  set 
^  -^  up  here,  which  consists  merely  in  expectation.  That  expectation  may 
be  disappointed :  and  though  an  expectation  from  charity  or  generosity  is  an 
interest  in  some  sense,  yet  it  is  not  so  in  contemplation  of  law.  There  are  oc- 
casions on  which  it  might  be  proper  to  withhold  such  a  gift,  as  in  cases  of 
pnblic  emergency.  If  the  Crown  has  not  granted  by  proclamation,  or  act  of 
parliament,  which  is  here  assumed,  it  may  yet  grant  the  whole  to  the  army. 
Mr.  Luttrell  may  perhaps  have  sold  his  expectation  for  a  large  sum,  but  that 
^ill  not  convert  it  into  a  legal  interest.  The  son  of  a  merchant  who  is  dying 
Vol.  XXVI.— 6 
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has  no  iuAorable  interest  in  his  fiEtther's  property.    There  is  no  interest  in  law, 
however  contingent,  which  may  not  be  vindicated  by  suit,  or  the  evidence  of 
which  may  not  be  perpetuated  Dy  a  court  of  equity.*    Could  such  a  bill  have 
been  maintained  by  Captain  Luttrell  ?    Or  if  he  had  become  bankrupt,  had 
he  any  interest  which  would  have  passed  to  his  assignees  ?    To  hold   possi- 
bilities like  this  to  be  insurable  would  let  in  unlimited  gaming.     If  the  son 
might  insure,  why  not  the  grandson  ?    There  would  be  no  end  of  trials  on 
reasonable  expectations.    It  would  be  mischievous,  too,  in  another  point  of 
view,  as  a  temptation  to  destroy  the  ship  and  cargo.     Suppose  the  captors 
heard  that  the  Crown  meant  to  make  a  dififereut  disposition,  it  would  be  tbeir 
interest  to  destroy  her.    In  the  case  of  Lowry  v.  Bourdieu,  B.  R.,  M.  21  6. 
8,  ante,  vol.  ii.  p.  468,  the  interest  was  held  not  to  be  insurable,  though,  in 
common  apprehension,  there  certainly  was  such  an  interest.    The  next  q  aestion 
is,  Had  the  captors  any  interest  by  grant  from  the  Crown  ?  The  word  "  soldiers," 
used  in  the  proclamation  and  prize  acts,  means  soldiers  on  board,  and  under 
the  command  of  a  naval  officer,  which  was  not  the  case  here.     A  joint  mili- 
tary and  naval  force  is  not  intended  by  the  prize  acts ;  and  the  capture,  there- 
fore, was  made  by  a  class  of  persons  neither  at  the  time  of  the  capture  nor  of 
the  loss  the  object  of  the  bounty  of  the  Crown.     If  the  soldiers  had   been 
usually  on  board,  and  under  the  command  of  sea-officers,  their  being  occasion- 
ally on  shore  might  not  bar  them ;  but,  in  this  case,  the  forces  were  distinct, 
and  under  different  officers.     [Lord  Mansfield. — It  is  determined,  in  seve- 
ral cases,  that  soldiers  on  board  '^'means  such  as  are  the  complement   rfro5i 
of  the  ship.]    The  case  of  Louisbourgh  was  not  a  joint  capture,   ■-       -' 
although  the  governor  threw  out  the  flag.     No  one  there  had  an  interest  to 
claim  for  the  Crown.     The  last  point  is,  whether  the  possession  of  the  in- 
sured was  sufficient  to  constitute  an  interest.    In  general,  as  against  a  third 
party  who  has  no  right,  a  person  in  possession  may  maintain  an  action.     The 
third  party,  having  no  title  himself,  cannot  object  to  that  of  the  person  in 
possession.     But  the  underwriters  here  stand  in  a  different  situation :  they 
may  lose  the  value  of  the  property,  while  the  wrong-doer  can  lose  nothing. 
Captain  Luttrell's  possession  is  merely  that  of  a  servant  of  the  Crown.     Can 
the  Court  call  that  a  property  ?    Would  he  have  been  liable  in  case  the  vessel 
had  been  lost  on  the  passage  ?    Still,  it  is  said,  there  may  be  cases  in  which 
he  would  be  liable,  and  the  case  of  a  neutral  ship  has  been  mentioned.    But 
suspicious  circumstances  are  considered,  by  the  Admiralty,  as  an  excuse  for 
taking  neutral  property,  so  as  to  prevent  the  recovery  of  costs  and  damages ; 
and  a  loss  in  the  mean  time,  without  blame,  will  not  fall  on  the  captor.    [Lord 
Mansfield.— -It  must  depend  on  the  question  of  neutral  or  not  neutral.] 
The  case  of  a  ship  found  at  sea  comes  nearer.     The  finder  has  a  property 
against  all  but  the  owner ;  but  can  he  indemnify  himself  against  a  loss  which 
in  fact  the  owner  sustains  ?    The  insurance  might  have  been  in  the  name  of 
the  Crown ;  but  Captain  Luttrell  has  suffered  no  loss  in  a  legal  sense,  and  can 
claim  no  indemnity.  ^ 

Ersklne^  in  reply,  was  stopped  by  the  Court. 

Lord  Mansfield. — ^The  defendants  have  set  up  a  most  unfavorable  de- 
fence. At  the  time  of  the  insurance  being  effected  they  were  as  well  ac- 
quainted as  Captain  Luttrell  with  all  the  circumstances  of  the  case ;  they 
knew  that  Captain  Luttrell  had  no  intention  whatever  of  effecting  a  gaming 
policy,  and  yet  they  have  not  even  offered  to  return  the  premium.  At  the 
same  time,  the  plaintiffs  have  done  wrong  in  defending  a  good  cause  like  a 
bad  one,  by  a  collusive  condemnation.  The  question,  whether  the  sea-officers 
had  an  insunable  interest,  depends,  1.  On  the  prize  act  and  proclamation ;  or, 

*See  the  observations  of  Lord  Eldoh  in  Lucena  v.  Cranfnrd,  Dom.  Proo.  2  Bos.  & 
Pol.  N.*B.  624. 
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2.  Pattiiig  the  aet  and  proclamation  out  of  the  cAse,  on  the  possession,  and 
on  the  expectation,  warranted  by  almost  universal  practice.  The  first  is  the 
strongest  ground,  because  it  gives  an  interest  which  will  support  an  action. 
The  whole  that  is  taken  is  given  to  the  navy.  Is  it  necessary  that  they 
p^ggl  should  solely  take  ?  Suppose  '^'the  British  fleet  acting  with  an  allied 
1-  ^  fleety  and  that  prizes  are  taken,  can  it  be  said  that  the  act  gives 
nothing  because  they  cannot  take  all?  So,  where  captures  are  made  by 
ships  of  war  and  privateers,  it  rests  with  the  admiralty  to  apportion  the 
prise,  yet  what  remains,  for  the  ships  of  war  is  within  the  act.  Where 
ships  of  war,  and  ships  not  commissioned,  make  a  capture,  the  navy  shares 
notwithstanding  the  droit  of  Admiralty.  It  is  a  most  extraordinary  propo- 
sition, that  if  a  ship  make  the  capture  alone  she  shall  have  all,  but  that  if 
ihe  has  a  little  assistance  she  shall  have  nothing.  Where  soldiers  assist, 
their  right  may  be  doubtful ;  but  that  will  not  take  away  the  right  of  the 
navy.  If  this  he  correct,  there  is  an  end  of  the  question.  But,  2.  Is  the 
expectation  a  sufficient  interest  ?  Wherever  a  capture  has  been  made,  since 
the  Revolution,  by  sea  or  land,  the  Crown  has  made  a  grant :  there  is  no  in- 
stance to  the  contrary.  Then,  is  the  contingency  of  the  ship's  coming  home 
a  risk  which  the  captors  may  provide  against  ?  It  has  been  properly  said, 
that  since  the  statute  of  G-eo.  2,  insurance  is  a  contract  of  indemnity.  An 
interest  is  necessary,  but  no  particuUir  kind  of  interest  is  required.  Master 
Holford's  insurance  was  not  a  legal  interest ;  but  in  Grant  v,  Parkinson,  B. 
K,  M.  22  O.  3,  ante,  p.  16,  the  profits  of  a  voyage,  though  not  a  vested 
interest,  were  held  insurable.  An  agent  of  prizes  may  insure  his  profits 
though  they  are  in  contingency.  See  Crawford  v.  Hunter,  B.  B.,  M.  39  G-. 
3, 8  T.  R.  23.  Such  an  insurance  prevents  risks  from  neutral  claims ;  it  also 
gaards  against  a  loss  arising  from  the  disappointment  of  an  expectation 
which  hiuierto  has  never  been  disappointed.  On  either  ground  I  think  the 
policy  a  good  one. 

The  next  question  is  as  to  the  mode  of  computing  the  loss.  The  soldiers 
have  a  share  by  agreement,  which  reduces  the  share  of  the  navy  to  much  less 
than  the  sum  insured.  I  thought,  at  first,  that  this  resembled  the  case  of 
Lewis  V.  Rucker,  B.  B.,  E.  1  G.  3,  2  Burr.  1171 ;  which  we  think  right 
whenever  the  goods  are  described  as  by  hogshead,  &c.  The  constant  usage 
has  been,  where  it  is  a  total  loss  to  pay  the  whole ;  but  where  it  is  an  ave- 
nge loss,  it  opens  the  policy.  We  have  found  the  original  of  this  custom  ] 
it  arose  from  a  case  at  Guildhall,  M.  21  Geo.  2,  Erasmus  v.  Banks,  before 
pgij-i  Lord  Chief  Justice  Leb,  where  it  was  agreed  that  the  word  valued 
*-  ^  *\b  an  estoppel  on  both  parties  in  case  of  a  total  loss,  but  not  in  case 
of  a  partial  loss.  See  Parks  Ins.  291, 6th  ed.  Another  case  was  cited  where 
the  same  point  was  ruled.  This  appears  to  us  to  be  a  reasonable  rule,  and 
therefore  we  are  of  opinion  that  the  computation  must  be  made  on  the  real 
interest  on  board. 
Postea  to  the  plaintifis.' 

*Tho  authority  of  this  case  was  fully  recognised  by  seven  of  the  Judges  in  the 
ease  of  Lucena  o.  Craafbrd,  Dom.  Proo.  2  Bos.  &  Pol.  N.  R.  294.  <*The  case  of  Le 
Cru  T.  Hughes,  was  a  case  of  mere  expectation,  and  the  circumstances  were  not 
aesT  80  strong  in  favor  of  the  assured  as  the  circumstances  of  this  case.  The 
^trine  there  laid  down  by  that  expositor  of  marine  law,  Lord  MANsnaLn,  twenty- 
four  years  ago,  has  been  recognised  as  law  in  subsequent  oases ;  and  if  it  were  now 
toU  decided  that  the  interest  of  these  commissioners  was  not  insurable,  it  would 
render  unintelligible  that  doctrine  upon  which  merchants  and  underwriters  have 
scted  for  years,  and  paid  and  received  many  thousand  pounds.  The  interest  of  the 
esptain,  in  Le  Gras  v.  Hughes,  was  not  certain,  yet  it  was  all  but  certain  that  the 
property  would  be  given  according  to  the  custom  of  the  Crown  in  such  oases .  Cap- 
Uia  Luttrell  had  an  interest  for  which  he  would  not  have  taken  £20,000;  and  it 
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wonld  be  a  Btrange  thing  that  he  should  not  be  allowed  to  insure  that  interest 
against  the  perils  of  the  sea.  There  is  a  decision  of  a  foreign  Court  of  Prize  very 
nearlj  corresponding  with  Le  Cras  v.  Hughes,  in  2  Yalin.  article  15,  fo.  57.  By  the 
French  ordinance,  future  profits  were  prohibited  to  be  insured.  The  author,  in  com- 
menting on  the  article  says,  *  It  is  not  a  future  profit  to  insure  a  prize  already  taken, 
although  the  prize  be  not  acquired  with  certainty  until  it  be  brought  within  the  ports 
of  the  realm/  and  then  cites  an  acyudication  by  the  parliament  of  Aiz."  In  Routh 
V,  Thompson,  B.  B.,  T.  49  Q.  8,  11  East,  483,  Lord  Ellbnborouoh  made  the  follow- 
ing obserrations  upon  the  principal  case.  **  In  Le  Cras  v.  Hughes,  which  was  cited 
in  argument^  part  of  the  captors  at  least,  viz.  the  seamen,  were  considered  as  having 
a  vested  right  in  the  ship  and  cargo,  as  prize,  to  a  certain  extent ;  and  the  Coort  de- 
cided, that  the  capture  was  within  the  prize  act,  and  the  captors  had  therefore  a 
right  vested  by  that  act  It  is  true  that  another  question  (which  Lord  Maksfikld 
considered  as  by  no  means  the  strongest)  was  raised — whether  possession  and  the 
expectation  of  future  benefit,  founded  on  the  contingency  of  a  future  grant  from  the 
Crown,  but  warranted  by  universal  practice,  amounted  to  an  insurable  interest ;  and 
the  Court  gave  a  decided  opinion  that  it  did.  But  what  fell  ft*om  Lord  Eldon  in  Lu- 
cena  o.  Craufurd,  2  New  Bep.  828,  is  materially  at  variance  with  the  decision  of  the 
Court  of  K.  B.  on  that  point.  However,  if  the  authority  of  that  case  were  unques- 
tionable upon  both  the  points  decided,  yet  what  was  held  by  the  Court  of  K.  B., 
in  respect  to  a  contingency  of  the  ^nearly  certain  kind  which  was  then  under 
consideration,  would  afford  no  rule  to  govern  a  case  circumstanced  like  the  [*88] 
present" 

With  regard  to  the  insurance  of  the  interest  of  the  Crown,  or  of  the  captors, 
incase  of  capture,  see  Routh  v.  Thompson,  B.  R.,  T.  49  0.  8,  11  East,  428  ;  Stirling 
v.  Vaughan.  B.  R.,  M  60  0.  8,  11  East,  619;  Routh  v.  Thompson,  B.  R.,  H.  51  G  8, 
18  East,  274;  Craufurd  v.  Lucena,  SB.  &  P.  76,  2  New  Rep.  269;  Park  Ins.  861, 
6th  edit,  8.  C. 


LOWNDES  V.  LEWIS.*    May  4. 

A  clergyman  having  a  living  of  less  than  £160  per  annum,  is  not  qualified,  under 
Stat  6  Anne,  c.  14,  to  kill  game. 

This  was  an  actioD  of  debt  for  penalties  under  the  game  laws,  5  Anne, 
c.  14,  8.  4,  for  keeping  and  using  a  graybound,  tried  at  the  Oxford  assizesi 
before  Heath,  J.  The  plaintiff  made  out  a  case  entitliug  himself  to  two 
penalties.  The  defendant  insisted  on  qualification  as  vicar  of  a  living  of  the 
clear  yearly  value  of  £100.  A  verdict  having  been  found  for  the  plaintiff, 
with  leave  for  the  defendant  to  move  to  enter  a  non-suit,  a  rule  to  that  effect 
was  granted. 

HaiDorth  and  Bower  showed  cause. — The  question  which  arises  on  the 
clause  io  the  statute  22  and  23  Car.  2,  c.  25,'  is,  whether,  in  order  to 
bring  the  qualification  within  that  act,  a  clergyman  must  have  a  living  of 
£100  or  £150.  If  any  doubt  arises  on  the  clause,  it  is  removed  by  refer- 
ring to  the  prior  statutes  of  1  Jac.  2,  c.  27,  s.  3,  and  7  Jac.  1,  c.  11,  s.  7, 
where  the  distinction  is  drawn  between  an  estate  of  inheritance  and  an  estate 
for  life.  The  repealed  statute,  13  Ric.  2,  c.  13,  makes  a  difference  in  the  quali- 
fication for  killing  game  between  spiritual  and  lay  persons,  requiring  that  a 
dergyman  should  have  £10  a  year,  which  at  that  period  almost  amounted  to 
a  prohibition.  That  statute  being  repealed,  and  there  being  no  mention  of 
spiritual  persons  in  the  later  statutes,  it  does  not  appear  that  spiritual  r*oQ-i 
persons  are  in  any  case  qualified.     At  all  events,  not  having  *an   ^      -' 

»  8.  C,  Cald.  188. 

*  By  this  statute,  s.  8,  *«  All  and  every  person  and  persons  not  having  lands  and 
tenements,  or  some  other  estate  of  inheritance,  in  his  own  or  his  wife's  right,  of  the 
clear  yearly  value  of  JBIUO  per  annum,  or  for  term  of  life,  or  having  lease  or  leases 
of  ninety- nine  years,  or  for  any  longer  term,  of  the  clear  yearly  value  of  £160 
pother  than  the  son  or  heir-apparent  of  a  squire),  are  hereby  declared  to  be  persons 
by  the  laws  of  this  realm,  not  allowed  to  have  or  keep,"  &c. 
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estate  of  inheritaiDoe,  thej  are  only  qnalified  like  persons  having  an  estate 
for  life,  where  it  amoants  to  £150.  Com.  Dig.  Jastioe  of  the  Peace,  71.  It 
cannot  be  said  that  a  rector  or  vicar  has  the  absolute  fee,  though  it  is  other^ 
wise  with  regard  to  bishops  and  abbots.  He  has  only  the  fee  for  some  special 
qualified  purposes  for  the  benefit  of  the  church.  That  he  has  not  the  abso- 
lute  fee,  appears  from  his  inability  to  maintain  a  writ  of  right — the  writ  of 
juTU  utmm  beine  the  highest  writ  he  can  maintain.  The  real  question  is, 
whether  the  words  of  the  statute,  as  to  the  term  of  life,  relate  to  the  prior 
or  the  subsequent  part  of  the  clause. 

Adair ^  Serj.,  oontra. — ^The  act  cannot  be  construed  so  as  to  throw  the 
words  <<for  term  of  life"  into  the  clause  of  leases.  The  distinction  between 
freehold  and  leasehold  estates  is  clear  and  well  known ;  and  when  there  is  an 
expression  in  an  act  of  parliament  which  coincides  with  this  well-known  dis- 
tinction, such  distinction  will  be  adopted.  The  argument  on  the  other  side 
goes  to  this — either  that  a  benefice  is  no  qualification,  or  that  it  is  a  qualifi- 
cation to  the  amount  of  £100.  If  necessary,  it  might  be  contended  that  a 
parson  has  something  more  than  an  estate  for  life.  It  is  to  him  and  his  suc- 
cessors, instead  of  to  him  and  his  heirs.  It  is  as  great  an  estate  as  any  cor- 
poration can  have. 

Lord  Mansfield. — ^To  make  sense  of  the  act  we  must  reject  the  word 
"having."  If  we  do  not,  persons  having  leases  for  ninety-nine  years  are 
disqualified.^ 

WiLLEs,  Justice. — ^I  have  some  doubts.  It  has  always  been  understood 
that  a  clergyman  having  £100  a-year  is  qualified ;  and  it  is  a  rule  of  con- 
struction always  adopt^  in  doubtful  cases,  that  the  usage  shall  govern. 

AsHU&ST,  Justice. — I  have  no  doubt  at  present.  The  act,  as  it  stands,  is 
ponaense.  We  must  either  add  the  word  "  not,"  or  reject  the  word  "  hav- 
ing." If  you  reject  that  word  you  make  the  statute  clear.  I  think  the  de- 
fendant was  not  qualified. 

BuLLER,  Justice. — I  think  there  is  no  doubt.  The  statute  of  Charles,  as 
it  stands,  is  nonsense.  In  adding  or  rejecting  it  is  necessary  to  recur  to 
poQi  former  acts,  which  have  *great  weight  in  construing  a  statute  in  pari 
^     ^   materia.     Leaving  out  the  word  "  having,"  makes  the  statute  clear. 

Rule  discharged. 

*  For  instance,  ''  Etery  person  not  having  an  estate  of  inheritance  or  for  life,  or 
lulling  a  lease  for  any  term  of  years,  is  declared  to  be  a  person,  by  the  laws  of  this 
reaUo,  not  allowed,"  &c.— Note  by  Mr.  Caldbcott. 


COLMAN  V.  GODWIN.*    May  4. 

Words  imputing  a  crime  are  actionable,  although  they  describe  it  in  vulgar  language, 
and  not  in  technical  terms. 

This  was  an  action  for  words  charging  the  plaintiff  with  sodomitical  prac- 
tices. The  declaration  contained  several  counts,  one  of  which,  reciting  that 
there  was  a  suspicion  of  one  Hooper  being  guilty  of  sodomitical  practices, 
stated  a  colloquium  about  him  and  the  plaintiff  being  guilty  of  such  practices, 
tod  that  in  that  discourse  the  defendant  spoke  the  following  words  :  "  I  have 
Been  Colman  go  into  Hooper's  house  and  stay  there  all  night,  instead  of  going 
home  to  his  wife."  Innuendo,  that  the  plaintiff  had  been  guilty  of  sodomi- 
tieal  practices  with  Hooper.  The  jury  found  a  verdict  for  the  plaintiff  with 
£500  dama^ ;  and  the  defendant  having  moved  in  arrest  of  judgment, 

Lee^  8.  U.,  W%l$<m,  and  Pigyot,  showed  cause. — It  has  been  long  held 

>  S.  C.  from  the  MS.  of  Qibbs,  C.  J.,  2  B.  &  C.  286  (n). 
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that  the  sense  of  the  words  is  a  matter  to  be  left  to  the  jury ;  it  was  properlj 
00  left  in  this  case,  and  they  have  found  that  the  words  were  spoken  with  the 
meaning  attributed  to  them  by  the  plaintiff.  The  most  innocent  words  may- 
be spoken  in  such  a  manner  as  to  be  actionable.  The  finding  of  the  jary  is 
conclusive^  be  the  words  what  they  ^nay,  otherwise  there  is  an  end  of  the 
office  of  an  innuendo. 

Wallace^  Bearcrq/t,  and  Baldwin,  contra. — ^The  words  themselves  must 
afford  a  strong  suspicion  of  the  sense  put  upon  them  by  the  innuendo  ;  and 
the  innuendo  will  not  carry  the  meaning  of  the  words  any  further,  or  render 
them  actionable,  when  without  the  innuendo  they  would  not  be  so.  King  v. 
Bo  wen,  B.  R.,  E.  19  Jac.  1,  Hutt.  44.  Actions  of  this  kind  are  only  main- 
tainable where  the  words  imply  a  criminal  charge :  but  no  indictment  would 
lie  for  '<  sodomitical  practices." 

Lord  Mansfield. — ^It  is  objected  that  the  law  knows  no  such  crime  as 
sodomitical  practices  ]  but  the  real  question  is,  whether  the  words  spoken  do 
not,  in  vulgar  parlance,  signify  "^an  offence  which  in  law  is  termed  an  pMii 
assault  with  intent  to  commit  sodomy.  The  colloquium  renders  this  ^  -' 
plain.  All  words  depend  for  their  meaning  on  the  subject-matter,  and  that 
is  to  be  left  to  the  jury. 

WiLLES,  Justice,  of  the  same  opinion. 

AsHURST,  Justice. — ^I  am  of  the  same  opinion.  The  effect  of  the  words 
on  the  hearers  is  what  is  to  be  considered.  The  determinations  in  the  old 
books  are  a  disgrace  to  the  law. 

BuLLEB,  Justice. — Could  these  words  bear  the  meaning  that  the  defen- 
dant intended  to  impute  sodomy  ?  They  certainly  may.  The  meaning  of 
the  words  is  to  be  gathered  from  the  vulgar  import,  and  not  from  any  techni- 
cal legal  sense.  Rule  discharged.* 

>  The  office  of  the  innuendo  is,  in  fact,  only  to  connect  the  libel  with  the  introdne- 
tory  ayermentfl,  as  in  the  present  case.  It  cannot  extend  the  meaning  of  the  words, 
nor  can  it  explain  them  unless  by  reference  to  the  introductory  matter.  See  Gold- 
stein V.  Foss,  B.  B.,  H.  7  &  8  G.  4,  6  B.  &  C.  164;  4  Bingh.  489,  1  Saund.  243  (n). 
The  rule  that  words  are  to  be  taken  in  mitiori  sentu  has  been  long  abandoned.  Wool- 
noth  V.  Meadows,  B.  B.,  M.  46  G.  8,  6  East,  468;  Roberts  v.  Camden,  B.  B.,  M.  48 
G.  8,  9  East,  96. 


The  KING  v.  WHITE  and  ELING,  Overseers,  &c.    Ha^  4. 
(Reported,  Caldbcott,  183.) 


POLE  V.  HORROBIN.*    Ma^  7. 

Debt  on  bond  conditioned  to  pay  £60  in  case  defendant  should  not  procure  J.  H., 
then  impressed,  to  appear  and  deli?er  himself  whenever  he  should  be  called  upon. 
1st  plea :  That  J.  H.  was  not  called  upon,  &c.  2d  plea :  That  J.  H.  was  unlaw- 
fully impressed ;  and  that  it  was  unlawfully  agreed  between  the  plaintiff  and  J. 
H.,  that  the  plaintiff  should  discharge  J.  H.,  who  shall  pay  as  a  gratuity,  &c. ; 
and  that  defendant,  at  the  request  of  J.  H  ,  became  bound  for  the  payment.  Re- 
plication  to  first  plea :  That  the  plaintiff  called  upon  and  required  the  defendant 
to  procure  J.  H.  to  appear.  Special  demurrer  thereto,  and  general  demurrer  to 
2d  plea.    Held,  that  both  the  1st  and  2d  pleas  were  good. 

Debt  on  bond. — Plea  craves  oyer  of  the  condition,  which  was  for  pay- 
ment of  £50,  '4n  case  the  defendant  should  not  procure  John  Hadwen 
Cooper,  then  impressed,  &c.,  to  appear  and  deliver  himself  to  the  plaintiff 

>  S.  G.  9  East,  416,  partially  reported. 
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r*921  ^^^°®^^' '^^  should  *be  called  upon;''  and  pleads,  1.  That  J.  H. 
*>  -^  was  not  ever  called  upon  to  appear  and  deliver  himself  to  the  plain- 
tiff, according  to  the  form  and  effect  of  the  said  condition ;  2.  That  J.  H.  was 
not  liable  to  be  impressed  by  any  law,  &o, ;  and,  having  been  unlawfully 
impressed,  the  plaintiff  was  unwilling  to  discharge  him  unless  he  would 
agree  to  pay,  &c.,  and  would  procure  the  defendant  to  become  bound;  and 
that  it  was  unlawfully  agreed  that  the  plaintiff  should  discharge  J.  H.,  and 
that  J.  H.  should  pay,  £c.,  as  a  gratuity  and  reward,  &o. ;  that  defendant, 
at  the  request  of  J.  H.,  did  become  bound  for  securing  the  payment,  &c., 
corruptly  and  unlawfully  demanded,  &c. ;  by  virtue  of  which  said  several 
IM^mises,  the  writing  obligatory,  so  made  as  aforesaid,  was  and  is  void  in 
law,  &c.  3d  Plea,  setting  out  the  impress  warrant,  by  which  the  plaintiff 
was  directed  to  take  no  money,  &c.,  for  sparing,  exchanging,  or  discharging, 
ftc. ;  that  it  was  unlawfully  agreed  that  the  defendant  should  make  such 
bond,  in  consideration  of  the  plaintiff's  discharging  J.  H.,  &c. ;  that  the 
bond  was  in  fact  made,  and  J.  H.  discharged,  contrary  to  the  duty  of  the 
plaintiff,  and  in  disobedience  of  the  warrant,  by  virtue,  &c.  Replication  to 
first  plea : — ^That  the  plaintiff  called  upon  and  required  the  defendant  to  pro- 
cure J.  H.  to  appear,  &o.  General  demurrer  to  the  second  plea.  Replica- 
tion to  third  plea,  traversing  the  consideration  alleged.  Demurrer  to  repli- 
cation to  the  first  plea;  and  shows  for  cause,  that  the  replication  neither 
confesses,  nor  avoids,  nor  denies  the  matter  alleged  in  that  plea,  viz.,  that 
J.  H.  was  never  called  upon.  Joinder  in  demurrer  to  the  second  plea.  Re- 
joinder to  replication  to  the  third  pica,  taking  issue  on  the  traverse.  Joinder 
in  demurrer  on  demurrer  to  replication  to  first  plea. 

Woody  for  the  plaintiff. — ^Thcre  are  two  questions  on  these  demurrers :  1. 
Whether  it  was  incumbent  on  the  plaintiff  to  call  on  the  impressed  man  to 
surrender,  or  to  call  on  the  defendant  to  surrender  him ;  and  2.  Whether  the 
defendant  can  be  permitted  to  controvert  the  legality  of  the  man's  impress. 

The  condition  of  the  bond  is,  that  the  defendant  shall  procure  Cooper,  the 
impressed  man,  to  be  delivered  up  whenever  be  shall  be  called  upon.  The 
wording  is  inaccurate  and  ambiguous ;  but  the  meaning  must  be,  that  the 
r*d31  <^^^^°^^°^>  ^^^  ^^^  ^^®  impressed  man,  is  the  party  to  be  "^called 
^  ^  upon.  But  supposing  the  words  should  relate  to  the  impressed  man, 
they  still  cannot  mean  that  he  should  have  personal  notice,  but  merely 
signify  "  whenever  there  shall  be  occasion  for  him  to  appear." 

The  objection  to  the  second  plea  is,  that  it  is  inconsistent  with  the  condi- 
tion of  the  bond  ;  and  it  is  a  rule  of  law  that  no  one  shall  be  permitted  to 
aver  contrary  to  the  condition  of  his  bond.  Jenkins,  166  ;  Foden  v,  Haines; 
B.  R.,  E.  6  W.  &  M.,  Carth.  300.  Downing  v.  Chapman.'  [Bulleb,  J.— 
That  case  was  determined  more  on  the  form  than  on  the  substance  of  the 
plea.  Three  judges  were  against  Gould,  J.,  on  the  ground  that  you  cannot 
aver  a  different  consideration  from  that  which  is  stated.  Wallace,  A.  G.,  said, 
that  the  proceedings  in  Downing  v.  Chapman  were  stayed  on  the  authority  of 
Collins  V,  Blantern,  C.  B.,  E.  7  Geo.  3,  2  Wils.  847.  See  9  East,  421.]  A 
man  is  estopped  from  controverting  a  fact  which  he  has  admitted  by  his  deed. 
Paramoure  t;.  Durang,  B.  R.,  M.  37  &  38  Eliz.,  Moore,  420;  Germin  v. 
Randall,  B.  R.,  H.  1  Jac.  1,  Noy,  79 ;  Hart  v.  Buckminster,  B.  R.,  E.  24 
Car.  1,  Alleyne,  62;  Salter  v.  Kidley,  B.  R.,  M.  1  W.  &  M.  1,  Show.  69; 
Atkinson  v.  Coateworth,  B.  R.,  E.  8  Geo.  1,  1  Str.  612.  Here,  on  the  face 
of  the  condition,  it  appears  that  Cooper  was  impressed,  which,  ex  vi  termini, 
signifies  a  legal  imprisonment.  If  not  legal,  why  was  it  stipulated  that  he 
should  return  ?   But  supposing  that  it  does  not  mean  a  legal  impress,  it  is  still 

1  C.  B.,  M.  6  Geo.  8,  cited  9  East,  414.  See  Id.  421.  Error  was  brought,  but  the 
suit  was  not  prosecuted. 
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immaterial.  If  illegal,  Cooper  had  a  proper  remedy ;  and  if  he  does  not  think 
fit  to  avail  himself  of  the  illegality,  it  shall  not  be  permitted  to  a  third  person, 
who  has  undertaken  that  Cooper  shall  retam,  to  set  np  the  illegality  for  hia 
own  protection. 

Lawj  contra. — ^The  first  qaestion  is,  Whether  the  calling  up<m  the  defen- 
dant is  a  virtual  calling  upon  the  impressed  man.  The  Court  will  not  put  a 
meaning  upon  a  deed  different  from  that  which  it  exhibits  on  the  face,  nor  con- 
strue it  liberally  to  occasion  a  forfeiture.  The  calling  upon  the  impreased 
man  is  made  a  condition  precedent;  and,  however  difficult,  it  becomes  the 
business  of  the  party  who  has  entered  into  the  condition.  Conditions  prece- 
dent can  be  ^vacated  only  in  three  ways :  1.  Where  the  act  becomes  ^4(94-1 
naturally  impossible ;  2.  Where  it  becomes  impossible  by  operation  ^  -* 
of  law;  and  3.  Where  it  becomes  impossible  by  the  act  of  thp  other  party. 

However  difficult  a  condition  may  be,  yet,  if  undertaken,  it  must  be  per- 
formed. Here  the  plaintiff  has  stipulated  that  there  shall  be  a  personal  call- 
ing upon  of  the  impressed  man,  and  that  stipulation  must  be  performed.  The 
calling  upon  the  impressed  man  means  a  personal  request.  Gruit  t;.  Pumel, 
B.  R.,  M.  8  Car.  1,  5  Yin.  Ab.  207.  But  supposing  the  calling  upon  the 
defendant  to  be  a  virtual  calling  upon  the  impressed  man,  still  it  is  not  well 
alleged;  for  the  replication  should  have  been,  that  the  plaintiff  called  npon 
the  impressed  man ;  and  upon  an  issue  taken  on  that  allegation^  the  calling 
upon  the  defendant  would  have  been  evidence. 

Upon  the  demurrer  to  the  second  plea,  it  is  said,  that  nothing  can  be  aver- 
red against  a  specialty  to  contradict  it;  that  the  defendant  himself  was  under 
no  restraint,  and  that  duress  therefore  is  no  plea,  according  to  Huscombe  v. 
Standing,  B.  R.,  T.  5  Jao.  1,  Cro.  Jac.  187.  In  the  present  case,  however, 
it  appe-ars  upon  the  pleadings  that  the  condition  is  illegal ;  for  it  is  either  that 
the  man  shall  deliver  himself  up  to  an  illegal  imprisonment,  or,  supposing  the 
imprisonment  legal,  then  the  bond  was  given  for  procuring  the  enlargement 
of  the  man  from  a  legal  custody,  and  is  therefore  bad.  Collins  o.  Blantern 
has  overruled  Downing  v.  Chapman.  [Bulleb,  Justice. — ^It  is  strange  that 
it  should  have  that  effect^  when  the  Judges  profess  to  retain  their  former 
opinion.]  Whenever  the  bond  has  the  effect  of  bringing  about  an  illegal 
purpose,  that  purpose  may  be  shown  in  pleading,  and  will  vacate  the  bond. 

Woodf  in  reply. — ^If  the  condition  of  this  £)nd  can  be  construed  in  two 
modes,  the  one  making  it  legal  and  the  other  illegal,  the  Court  will  adopt 
that  interpretation  which  supports  its  legality.  It  is  not  illegal  to  entrust 
an  impressed  man  to  another  person  for  a  time.  It  is  not  a  release  and 
discharge  of  the  man ;  it  is  merely  humanity  to  the  man  and  to  his  master. 
The  stipulation  in  the  condition  is,  that  the  man  shall  return  to  his  service, 
a  stipulation  perfectly  legal.  Collins  v.  Blantern,  relied  upon  by  "^the  ^#05-1 
other  side,  admits  the  authority  of  Downing  t7.  Chapman.  ^      -^ 

Lord  Mansfield. — ^The  demurrer  to  the  replication  to  the  first  plea  turns 
upon  the  point,  whether  the  impressed  man  has  been  required  to  return. 
The  matter  brought  before  the  Court  by  the  replication  is,  that  the  defendant 
was  required  to  procure  the  man  to  appear.  This  is  a  case  of  forfeiture,  and 
must  be  construed  strictly.  The  condition  is,  that  the  defendant  shall  pro- 
cure the  man  to  appear  whenever  he  shall  be  called  upon.  There  must, 
therefore,  be  two  notices :  first,  the  impressed  man  must  be  required,  and  then 
the  defendant  must  be  required  to  procure  him.  I  think  this  demurrer 
right. 

The  second  point  is  of  more  consequence.  Some  perplexity  exists  as  to 
averring  against  a  condition ;  but  there  cannot  be  such  an  absurdity  as  that 
a  man  should  have  a  legal  defence  and  should  not  be  able  to  show  it.  What- 
ever is  a  defence  at  law  may  be  pleaded  against  a  bond,  and  whatever  would 
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be  a  defence  in  equity  is  a  defence  at  law.  It  is  not  iDconsistent  with  the 
bood.  It  only  states  that  the  bond  was  made  under  circumstances  which 
render  it  void.  The  doctrine  is  simply  this :  you  shall  not  by  parol  evidence 
impeach  the  written  agreement  on  account  of  the  danger  of  perjury.  But 
when  the  ag;reement  is  admitted^  you  may  show  other  circumstances  which 
make  it  illegal,  but  do  not  contradict  the  bond.  Here  the  defendant  says, 
^  I  signed  the  bond  because  the  man  was  illegally  impressed."  Imprensed 
does  not  mean  legciify  impressed.  Consistently,  therefore,  with  the  condition 
of  the  bond,  the  defendant  may  say  that  the  man  was  illegally  impressed. 
The  bond,  on  the  face  of  it,  is  almost  illegal.  How  dare  an  officer,  when  a 
man  is  impressed,  let  him  go  ?  How  can  he  know  when  his  services  will  be 
wanted  ?  It  is  like  a  sheriff  letting  a  prisoner  go.  The  demurrer  admits  the 
second  plea  to  be  true,  and  that  plea  is  a  good  plea. 

BuLLER,  Jnsticc. — With  regard  to  the  demurrer  to  the  replication  to  the 
first  plea,  I  think  the  observations  of  Mr.  Law  are  incorrect.  I  think  it 
right  to  state  the  demand  as  it  was,  and  not  to  let  it  go  to  trial  on  a  general 
demand  on  the  impressed  man,  when  the  facts  may  be  stated  so  as  to  take 
the  opinion  of  the  Court  on  demurrer,  whether  they  in  law  amount  to  the 
demand  required  by  the  bond. 

r*961  ^^  Mansfield  directed  the  defendant's  attorney  to  ^inform  the 
^     -^   Lords  of  the  Admiralty  that  this  cause  had  been  before  the  Court. 

Judgment  for  the  defendant.^ 

1  This  ease  was  recognised  in  Paxton  v,  Popham,  B.  B.,  £.  48  Geo.  8,  9  East,  408. 
So  in  Doe  dem.  8znall  v.  Allen,  B.  R.,  H.  89  Geo.  8,  8  T.  R.  147,  it  was  held,  that  parol 
eTidenee  might  be  given  of  questions  asked  hy  the  testator  at  the  time  of  executing 
Vis  inll,  for  the  purpose  of  setting  aside  the  will  on  the  ground  of  fraud.  **  It  is  a 
nle  of  law,  that  no  one  can  avoid  a  bond  by  averring  a  delivery  thereof  upon  condi* 
tioD,  unless  he  can  show  a  writing  of  the  condition ;  for  he  is  charged  by  a  sufficient 
vriUng,  so  he  must  be  discharged  by  a  sufficient  writing,  or  by  some  other  thing  of 
ss  high  authority  as  the  obligation.  For  the  same  reason  the  defendant  cannot  aver 
the  condition  to  be  different  from  what  is  expressed  in  writing  ;  but  any  averment 
eomistent  with  the  condition,  which  shows  the  condition  against  law,  will  be  admitted. 
Therefore  where  the  consideration  on  which  the  bond  is  given  is  illegal,  the  defendant 
may  take  advantage  of  it  by  pleading  as  simony,  usury,  compounding  of  felony,  &o.» 
tad  this  notwithstanding  there  be  a  different  and  legal  consideration  recited  in  the 
bonl"    Bui.  N.  P,  173. 


WILLISON  V,  SMITH.'    May  10. 

Where  bail  apply  to  enter  an  exoneretur  on  the  bail-piece,  if  fraud  is  imputed  to  the 
bankrupt  in  obtaining  the  commission  and  certificate,  and  the  trading  be  disputed, 
the  Court  will  direct  an  issue  to  try  whether  the  commission  duly  issu^. 

BuLE  to  Fhow  cause  why  an  exoneretur  should  not  he  entered  on  the  hail- 
pieoe,  on  the  ground  that  the  defendant  had  become  a  bankrupt,  and  obtained 
his  certificate  pending  the  suit. 

Wallace  showed  cause  on  an  affidavit  imputing  fraud  to  the  defendant  in 
obtaining  the  commission  and  certificate,  and  stating  that  the  defendant  had 
Us  furniture  given  him  by  his  assignees,  to  the  value  of  £4000,  and  his 
wife's  jewels,  to  the  amount  of  £7000 ;  and  also  stating  the  defendant  had 
Berer  traded  to  England,  having  only  remitted  his  monev  in  diamonds.  He 
offered  to  try  an  issue  whether  the  certificate  was  fraudulent  or  not. 

iee,  5.  Cr.,  Baldwin^  and  Erskine,  contra. — The  certificate  is  made  conclu- 
uve  evidence  of  tho  trading  and  bankruptcy,  and  the  Court  cannot  go  into 
the  question  now.     5  Geo.  2,  o.  30,  s.  7,  13.     The  plaintiff  might  have  op- 

I S.  G.  cited  Tidd's  Pr.  211,  8th  edit 
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poRed  the  oertifioate,  or  haye  petitioned  to  sapenede  the  ^oommigsioii.  i-mti 
The  bail  cannot  now  render,  and  therefore  an  exanereiur  is  of  ^  -^ 
course. 

The  Court  directed  an  issue,  to  try  ^  whether  the  commission  duly  iasned/' 
in  which  the  bail  were  to  be  plaintiffs.  The  issue  at  first  intended  was, 
<<  bankrupt  or  not/'  but  a  doubt  arose  whether  that  would  include  the  aaes* 
tion  of  the  petitioning  creditor's  debt.  Bdlleb,  J.,  said,  that  on  sach  an 
issue,  on  the  last  circuit,  he  held  the  plaintiff  to  proof  of  the  petitioning  credi- 
tor's debt;  and  Lord  Mansfield  seemed  to  be  of  the  same  opinion.  No 
proceedings  were  to  be  had  in  the  mean  time  against  the  bail,  or  to  fix  them.' 

iSee  Teo  v.  Allen,  B.  R.,  H.  28  G.  8,  post  and  the  note  there. 


YOUNG  V.  JONES.    May  11. 

A  bond  gWen  to  an  incambent,  seouring  him  an  annnitj  of  equal  yalue  with  the 
profits  of  the  benefice  upon  his  resignation,  in  order  that  another  person  maj  be 
presented,  who  may  gi?e  a  general  bond  of  resignation,  so  that  the  patron's  son, 
when  of  proper  age,  may  be  presented,  is  a  bond  within  81  Elis.  c.  6,  s.  8,  and 
Toid. 

Debt  on  bond. — Oyer  of  condition,  which  was  to  pay  the  plaintiff  an  an- 
nuity of  £58  per  annum  for  his  life.  Plea,  That  the  bond  was  given  in 
pursuance  of  a  corrupt  agreement  to  resign  the  living  of  Bradwell,  and  there- 
fore simoniacal  and  void.  Replication,  traversing  the  simoniacal  contract. 
At  the  trial  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  on  the  following  case : 

One  Stradling  having  purchased  the  advowson  in  fee,  and  having  a  son  at 
college  intended  for  orders,  proposed  to  the  plaintiff,  the  incumbent,  to  resign 
the  benefice  on  an  annuity  being  secured  him  of  eaual  value  to  the  clear 
profits  of  the  benefice,  in  order  that  another  person  might  be  presented,  who 
should  execute  a  general  bond  of  resignation,  so  as  to  make  way  for  the  son 
when  in  orders,  and  of  age  to  accept  of  the  benefice.  The  bond  in  question 
was  accordingly  given  by  Stradling,  the  father,  the  defendant  and  another 
person  as  co-obligors ;  and  the  plaintiff  resigned  the  benefice. 

Erskine^  for  the  plaintiff. — ^There  are  two  questions  in  this  case:  1. 
Whether  the  transaction  be  simony  within  the  statute  31  £lii.  o.  6,  s.  8? 
and  2.  Whether,  if  it  be  within  the  statute,  the  bond  itself  is  void  ? 

1.  The  object  of  the  statute  of  Eliz.  is  to  put  an  end  to  "^corrupt  rMQi 
agreements  between  patrons  and  clergymen  to  present  improper  per-  ^  -' 
sons ;  and  therefore  it  punishes  the  patron  and  the  clerk.  The  fifth  section 
covers  every  transaction  that  can  arise  between  the  patron  and  the  clerk,  who 
are  all  through  the  statute  considered  as  in  pari  delicto.  The  next  section 
(6)  is  pointed  against  corrupt  agreements  between  bishops  and  clerks.  By 
the  eighth  section,  if  any  incumbent  shall  corruptly  resign  the  same,  &c.,  for 
any  pension  or  sum  of  money,  he  shall  lose  double  the  value  of  the  sum. 
The  meaning  of  this  section  is,  that  if  the  incumbent  corruptly  resigns,  so  as 
to  enable  the  patron  to  sell  the  living,  he  shall  be  considered  as  particepi 
criminis.  In  order  to  prove  the  plaintiff  guilty  of  simony,  it  must  be  shown 
that  Stradling  has  also  been  guilty  of  it.  Now,  suppose  that  at  the  time  of 
the  purchase  of  the  advowson  the  living  had  been  vacant,  and  Stradling  had 
presented  the  plaintiff  on  receiving  a  general  bond  of  resignation  from  him, 
in  order  that  he  might  afterwards  present  his  son,  such  a  bond  would  have 
been  good,  Sed  vide  Bishop  of  London  v.  Fy tche,  1  East,  4^6 ;  1  Br.  P.  G. 
211;  1  Br.  G.  G.  96,  and  post;  and  there  would  have  been  no  simony  on 
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the  s«»e  thin?  •T^lr^l  f^^^^^-'"  ^^  *  ^^  ^l^e  --  «-^  -i'* 
kis  SOB  b  not  «*T^I*-    Pfi^Z:  odra  sit-  «  ^"*  -^  i!^ 

„g»ed  in  this  t*m  bj  C^P*  fcr  t-e  i  a,  f ^  tb,  plxio:-? •- 

Co-prr,  for  th«  Pl""^  ithinW  statute  31  £•>«-  ^^^^^^  ^^;«  i* 
Fws^  Th«t  this  i*  not  »»><«fj';^  i,  Boi  »»^*7^*^''°irJr;k'-i  «i>*t 
fhTif  within  the  «»*"'^ '^l,*:^o  ^^,  «»>»»j!„:"'-^:ndBvU.«.J-. 

,pon  «,  F«Aib>ted  «»  *^P^^  ,Weh  I»rd  Bolt  e.pre>-  J  ^^^^  ^  ^^  ^^ 
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'there  u^y  i;e  -'rt^ef  &c.,X  word  op^P*  «  ^^^X  po^n  to  cor- 
^oidptwenUtions  for  money,  «^^        ^  ,^  «'^*':f!!' ,ee  whether  tJ.or*  >« 

^onj  in  the  patron  or  pewu 
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resignation  mil  be  good.  There  is  no  pretence  here  for  saying  that  this 
would  be  simony  in  the  father.  It  does  not  appear  that  there  was  any 
agreement  as  to  the  presentation  at  the  time  of  the  purchase  of  the  adyowson. 
In  Barret  t?.  Glubb,  C.  B.,  H.  16  Geo.  3,  2  W.  Bl.  1054,  simony  is  defined 
to  be  ''a  corrupt  agreement  to  present."  Where  is  the  corrupt  agreement 
here,  which  makes  it  simony  in  the  father  ?  and,  unless  it  be  simony  in  him, 
how  can  the  resignation  be  corrupt  f  If  this  resignation  be  corrupt,  no  re- 
signation for  reward  can  be  good.  Suppose  that,  the  incumbent  being  unable 
to  do  duty,  the  patron,  to  provide  for  the  service  of  the  churchy  gives  him 
an  annuity  to  resign,  would  that  be  a  corrupt  resignation  ? 

Wilson,  contra. — In  order  to  render  a  resignation  corrupt,  the  illegal  act 
must  be  done  by  the  parson.  It  is  his  motive  that  is  to  be  inquired  iato. 
It  is  true  that  here  there  is  nothing  to  show  that  he  was  acquainted  with  the 
purpose  of  the  patroQ.  He  only  meant  to  retain  the  salary  without  doing 
the  duty.  No  infirmity  appears,  which  might  be  a  meritorious  cause  for  the 
annuity,  so  as  to  take  the  case  out  of  the  statute.  It  is  not  necessary,  in 
order  to  bring  the  parson  within  the  eighth  section,  that  there  should  be 
simony  in  the  patron,  which  is  a  distinct  offence,  provided  for  by  another 
clause  of  the  act.  But  it  is  said  that  this  is  not  simony,  because  it  is  a 
father  providing  for  his  son.  Though  the  son  was  of  age  long  since,  he  has 
not  yet  been  presented.  [Lord  Mansfield. — Is  there  any  case  where  money 
will  not  avoid  a  resignation  ?  If  not,  will  not  any  benefit  operate  in  the  same 
manner,  and  might  not  takinga  better  living  make  it  bad  ?  The  difficulty 
with  me  is  to  draw  the  line. — ^We  will  think  of  the  case.]      Cur.  adv.  vu!L 

Lord  Mansfield  now  delivered  the  judgment  of  the  Court. — As  between 
the  plaintiff  and  defendant,  this  is  a  '''most  unjust  case ;  but  we  must  r^ti /\|-i 
decide  as  a  question  of  law  \  and  if  the  bond  is  illegal,  the  plaintiff  >-  -' 
cannot  recover.  The  question  turns  upon  the  construction  of  the  statute  31 
£liz.  c.  6,  s.  8.  We  have  had  some  difference  of  opinion :  I  inclined  to 
think  that  the  word  corrupt,  in  the  eighth  section  of  the  statute,  was  an 
emphatic  word,  and  that  if  the  presentation  was  pure,  the  resignation  was 
not  corrupt ;  but  the  rest  of  the  Court  are  of  a  different  opinion,  and  think 
every  resignation  for  money  is  corrupt.  This  resignation  was  certainly  for 
money,  and  therefore  there  must  be 

Judgment  for  the  defendant.* 

iSee  Fletcher  o.  Lord  Sondes,  Dom.  Proo.  1826,  SBIngh.  502;  1  Bligh,  144,  N.  T.> 
and  Statutes  7  &  8  0.  4,  e.  25 ;  9  G.  4,  o.  94. 


HERBERT  v.  COOK.*    May  11. 

Debt  on  the  judgment  of  the  hundred  court  of  St  Briaveirs.  Plea,  that  the  cause 
of  action  did  not  arise  within  the  jurisdiction  of  the  inferior  court,  on  demurrer 
held  good. 

This  was  an  action  of  debt  on  a  judgment.  The  declaration  was  as  fol- 
lows : — <^  Gloucestershire,  to  wit.  Henry  Herbert  complains  of  John  Cook 
being  in  the  custody,  &c.,  of  a  plea  that  he  render  to  the  said  Henry  £6  ]5«. 
4cf.  of,  &o.,  which  he  owes  to  and  unjustly  detains  from  him,  &c.  For  that 
whereas  the  said  Henry  heretofore,  to  wit,  at  the  court  of  the  hundred  and 
castle  of  St.  Briavell's,  in  the  county  of  Oloucester  aforesaid,  held  at  the 
castle  of  St.  Briavell's,  in  and  for  the  said  castle  and  hundred,  and  within 
the  jurisdiction  of  the  said  court,  on  Monday,  10th  of  July,  1780,  before 
W.  Court,  W.  Fryer,  and  T.  Allen,  then  free  suitors  there,  according  to  the 
custom  of  the  said  court  from  time  immemorial,  used  and  approved  of  within 

1 S.  C.  shortly  reported  WiUes,  87  (n). 
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tiie  ttid  coQity  oame  in  his  proper  person,  and  then  and  there  in  the-  same 
eonrt  levied  his  plaint  against  the  said  John  in  a  certain  plea  of  trespass  on 
the  case,  to  the  damage  of  the  said  Henry  of  39s.  for  a  cause  of  action  arising 
sod  accruing  to  the  said  Henry  within  the  jurisdiction  of  that  court;  and 
such  proeeeaings  were  thereupon  bad  in  that  court,  that  afterwards,  to  wit,  at, 
&c.,  held,  &c.,  in  and  for,  &c.,  and  within  the  jurisdiction  of  the  said  court,  on, 
&€.,  before,  &o.,  free  suitors,  &c.,  he,  the  said  Henry,  by  the  consideration  and 
P1021  J^^g^^^^^  ^^  ^^®  ^^^  court  recovered  "^against  the  said  John,  in  the 
^  -'  said  plea,  £3  7s.  Sd.  for  his  damages^  which  he  had  sustained  as  well 
on  the  occasion  of  his  not  performing  certain  promises  and  undertakings,  then 
hitely  made  by  the  said  John  to  the  said  Henry,  within  the  jurisdiction  of 
the  said  court,  as  for  his  costs  and  charges  by  him  laid  out  about  his  suit  in 
that  behalf,  whereof  the  said  John  was  convicted,  as  by  the  memorandums 
and  proceedings  thereof,  now  remaining  in  the  said  court,  more  fully  appears; 
which  said  judgment  still  remains  in  the  said  court  there  in  full  force  and 
effect,  not  annulled,  reversed,  set  aside,  paid  off,  satisfied,  or  discharged ;  and 
the  said  Henry  hath  not  yet  obtained  any  execution  of  the  said  judgment, 
whereby  an  action  hath  accrued  to  the  said  Henry  to  demand  and  have  of 
and  from  the  said  John  the  said  £3  7s.  Sd.  parcel  of  the  said  £6  15s.  4(i. 
above  demanded.'^ 

There  was  another  count,  precisely  similar,  only  calling  the  inferior  court 
the  hundred  court  of  St.  Briaveirs. 

The  defendant  pleaded,  1.  Nil  debet,  on  which  issue  was  joined.  2.  That 
the  said  Henry  ought  not  to  have,  &c.,  because  he  saith  that  the  said  judg- 
meot  and  recovery,  in  the  firstcount  of  the  said  declaration  mentioned,  and  the 
said  judgment  and  recovery,  in  the  said  last  count  of  the  said  declaration  men- 
tiooed,  are  one  and  the  same  judgment  and  recovery,  and  not  other  or  different ; 
and  the  said  John  eaith,  that  he  cannot  deny  but  that  the  said  judgment  and 
recovery,  in  the  said  first  count  of  the  said  declaration  mentioned,  was  given  and 
had  against  him  the  said  John  ;  but  the  said  John  further  saith,  that  the  cause 
of  action  of  the  said  Henry  (if  any)  against  the  said  John,  for  which  the  said 
Heary  levied  his  said  plaint  in  the  said  court  of  the  castle  and  hundred  of 
8t.  Briavell's;  and  whereupon  the  said  proceedings,  judgment,  and  recovery 
were  afterwards  bad  and  given,  as  in  the  first  count  of  the  said  declaration 
mentioned,  arose  and  accrued  to  the  said  Henry,  at  Ross,  in  the  county  of 
Hereford,  out  of  the  jurisdiction  of  the  said  court  of  the  castle  and  hundred 
of  St.  Briaveirs,  and  did  not  arise  and  accrue  to  the  said  Henry  at  the  castle 
of  St.  Briav^rs  aforesaid,  or  elsewhere  within  the  jurisdiction  of  the  said 
court  of  the  castle  and  hundred  of  St.  Briaveirs.  Verification. 
To  the  latter  plea  the  plaintiff  demurred  generally. 
The  demurrer  was  argued  in  Hilary  Term  by  Lane  for  the  defendant,  and 
by  Baldwin  for  the  plaintiff. 

P10^1  •^"^- — '^^^  demurrer  admits  that  the  cause  of  action  did  "^arise 
*-  -'  out  of.  the  jurisdiction  of  the  court  at  St.  Briavell's,  and  the  plaintiff 
has  therefore  shown  himself  to  be  out  of  the  court.  This  is  a  jurisdiction 
exclosive  of  the  king's  courts,  and  is  to  be  construed  strictly.  The  statute 
of  Westminster,  3  ed.  1,  prohibits  inferior  courts  from  proceeding  out  of 
tbeir  jurisdiction,  and  the  authorities  show,  that  where  an  inferior  court  ex- 
ceeds its  jurisdiction,  it  is  a  trespass  to  act  under  its  judgment.  Some  of  the 
aotborities  say  that  the  judgment  may  be  avoided  by  pica.  Br.  Ab.  Assize, 
22,Tresp.  238.  Act.  mrlestat.  49;  Year-Book,  10  H.  6,  13,  19  Ed.  4;  The 
case  of  the  Marshalsea,  B.  R.,  M.  10  Jac.  1, 10  Rep.  68  b ;  Randal's  case, 
C.  B.,  T.  30  Car.  2,  2  Mod.  308;  Higginson  v.  Martin,  0.  B.,  H.  28  k  29 
Car.  2,  2  Mod.  195 ;  Anon.,  C.  B.,  B.  2  W.  &  M.,  2  Vent.  171 ;  Gold  v.  Strode, 
B.  B.,  T.  2  W.  &  M.,  Carth.  148 ;  Perkin  v.  Proctor,  C.  B.,  T.  8  Geo.  3,  2 
Wils.  382 ;  Gwinne  t;.  Poole,  B.  R.,  M.  4  W.  &  M.,  2  Lutw.  1568.     The 
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plaintiff  might  have  replied,  that  the  defendant  had  appeared  and  admitted 
the  jarisdiction. 

Baldwin,  contra — In  the  declaration  below  it  is  stated  that  the  caose  of 
action  arose  within  the  jurisdiction,  and  it  was  therefore  the  duty  of  the  de- 
fendant, if  he  objected  that  the  court  of  St.  Briaveirs  had  no  jurisdiction,  to 
take  advantage  of  that  objection  in  the  suit  there.  This  appears  from  G-winne 
V,  Poole.  So  in  Lucking  v.  Denning,  B.  R.,  T.  1  Anne,  1  Salk.  201,  it  is 
laid  down,  that  if  a  matter  arise,  extra  jurUdictionemy  and  the  plaintiff  de- 
clares of  it  as  infra  jurisdictionem,  the  defendant  may  plead  to  the  jurisdic- 
tion of  the  court,  and  if  that  be  overruled,  may  have  a  prohibition,  on  the 
statute  of  Westminster;  but  if  he  waives  that,  and  pleads  to  the  merits,  he 
can  never  have  a  prohibition,  nor  can  he  take  advantage  of  the  want  of  jaris- 
diction; for  by  the  averment  of  the  count,  and  by  his  own  admission,  he  is 
estopped  to  say  that  it  was  a  matter  that  arose  out  of  their  jurisdiction. 
Unless  the  cause  of  action  had  been  averred  to  have  been  within  the  jaris- 
diction, the  defendant  might  have  brought  error.  Quarles  t;.  Searle,  B.  R., 
M.  3  Jac.  1,  Cro.  Jao.  95. 

Lord  Mansfield. — It  seems  to  me  to  be  a  settled  point  in  Gwinne  v,  Poole 
and  Lucking  v.  Denning.  The  distinction  "^is  this  :  where  the  objec-  r«i  04-1 
tion  is  on  the  face  of  the  declaration,  nothing  can  cure  it ;  but  where  ^  -' 
it  appears  regular  on  the  face  of  the  proceedings,  it  is  otherwise. 

AsHURST,  Justice. — Where  the  objection  arises  in  point  of  locality,  it  is 
necessary  to  take  advantage  of  it  by  plea  to  the  jurisdiction.    There  mast  be 

Judgment  for  the  plaintiff. 

A  few  days  afterwards,  in  the  coarse  of  the  same  term,  the  Court  said  that 
they  were  not  satisfied  with  this  judgment,  and  directed  a  second  argument. 
The  case  was  therefore  again  argued  in  this  term  by  Baldwin  and  Lane. 

Baldwin,  for  the  plaintiff. — ^The  question  is,  whether  the  defendant,  in  an 
action  apon  a  judgment  obtained  in  an  inferior  court,  can  put  in  issue  a  fact 
upon  which  he  might  have  taken  issue  below.  If  this  be  permitted,  great  in- 
convenience will  follow.  Supposing  that,  instead  of  bringing  an  action  on 
the  judgment,  the  plaintiff  sues  out  execution,  it  will  be  ground  for  an  action 
of  trespass.  Litigation  and  expense  would  be  increased,  and  the  inferior  ju- 
risdictions would  become  useless.  The  invariable  rule  is,  that  these  objections 
shall  be  taken  in  the  first  instance.  There  are  many  decisions  in  the  books 
on  the  point :  the  latest  is  that  of  Rowland  v.  Yeale,  B.  R.,  H.  14  €reo.  3, 
Gowp.  20.  It  is  there  laid  down  by  Lord  Mansfield,  in  delivering  the 
judgment  of  the  Court,  that  if  the  cause  of  action  does  not  arise  within  the 
jurisdiction,  the  defendant  should  avail  himself  of  it  by  plea  in  the  court 
below.  A  prohibition  lies  where  the  defendant  is  prevented  by  artifice  from 
pleading  to  the  jurisdiction,  or  if  his  plea  be  overruled.  Mendike  v.  Stint, 
0.  B.,  M.  29  Car.  2, 2  Mod.  272 ;  1  Freeman,  294,  S.  C.  If  the  want  of 
jurisdiction  appears  on  the  record  it  is  matter  of  error,  Quarles  v.  Searle,  B. 
R.,  M.  3  Jac.  1,  Cro.  Jao.  95 ;  but  if  the  jurisdiction  is  stated,  and  the  party 
imparles,  or  pleads  another  plea,  he  cannot  afterwards  take  advantage  of  this 
objection.  Lucking  v.  Denning,  B.  R.,  T.  1  Anne,  1  Salk.  201 ;  Wageman 
V.  Smith,  B.  R.,  T.  22  Car.  2,  1  Mod.  63.  In  Higginson  v.  Martin,  C.  B., 
H.  28  &  29  Car.  2, 2  Mod.  195 ;  S.  C.  1  Freeman,  822,  the  Court  was  equally 
divided.  [Buller,  J. — Judgment  was  in  that  *case  given  for  the  r*i  qk-i 
plaintiff  by  all  the  Judges.  Wyndham  gave  an  opinion  differing  *-  -* 
from  that  which  he  had  given  two  terms  before.  I  state  the  case  from  Sir 
Edward  Northey's  note.'J  Lastly,  Gwinne  v.  Poole  and  Rowland  v,  Yeale 
are  both  in  point  for  the  plaintiff. 

*  There  is  great  oontradiction  in  the  reports  of  this  case.    In  the  report  in  2  Mod. 
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Lame,  contra. — ^The  Court  directed  a  second  argument,  on  the  ground  that, 
thoQgh  the  officer  might  be  excused  where  the  want  of  jurisdiction  does  not 
appear  on  the  face  of  the  proceedings,,  jet  that  it  is  otherwise  with  regard  to 
the  party  himself,  who  must  know  the  want  of  jurisdiction.  The  demurrer 
in  this  case  admits  that  the  cause  of  action  did  not  arise  within  the  jurisdic- 
tion ;  bat  it  ia  objected  that  the  defendant  ought  to  have  pleaded  the  want  of 
jorisdiction  below,  and  that  he  cannot  now  take  advantage  of  it. 

There  are  three  kinds  of  inferior  jurisdictions :  1.  Those  that  are  limited 
as  to  the  subject-matter;  2.  Those  limited  as  to  persons;  3.  Those  limited 
as  to  place.  In  the  first,  if  the  subject-matter  was  out  of  the  jurisdiction^ 
all  the  parties  concerned  are  trespassers ;  see  BuUer's  Nisi  Prius,  83.  In 
the  aecond  and  third,  all  are  trespassers  unless  the  jurisdiction  is  stated  on  the 
face  of  the  proceedings,  when  the  officer  is  excused,  but  the  partj  himself  ia 
still  liable  as  a  trespasser.  If  he  be  liable  as  a  trespasser,  it  is  obvious  that 
the  defendant  ia  not  concluded,  by  his  omission  to  take  issue  on  the  jurisdic- 
tion in  the  court  below.  There  are  numerous  authorities  to  show  the  party 
a  trespasser.  Br.  Ab.  Action  sur  le  statute,  49,  35.  Id.  Judgment,  123, 19. 
The  case  of  the  Marshalsea,  B.  R.,  M.  10  Jac.  1,  10  Rep.  68  b.,  in  which  it 
r*10(>l  ^^^  ^^^^  ^^^  trespass  lay  against  *both  the  officer  and  the  party — a 
L  ^J  very  hard  case.  Weaver  v.  CliflPord,  B.  R.,  B.  44  Elia.,  2  Bulstr. 
62 ;  Hodson  v.  Cook,  B.  R.,  M.  35  Car.  2,  1  Vent.  369. 

In  Higginson  v,  Martin,  G.  B.,  H.  28  &  29  Car.  2, 2  Mod.  197,  vide  ante, 
p.  104,  it  is  said  by  North,  C.  J.,  and  Wyndham,  J.,  on  the  authority  of 
Squib's  case,  G.  B.,  £.  27  Car.  2,  2  Mod.  27 ;  I  Freeman,  193,  S.  C,  that 
he  who  sues  in  an  inferior  court  is  bound,  at  his  peril,  to  take  notice  of  the 
bounds  and  limits  of  that  jurisdiction  \  and  if  the  party,  after  a  verdict  below, 
prays  a  prohibition,  and  alleges  that  the  court  had  no  jurisdiction,  a  prohibi- 
tion shall  be  granted;  and  it  is  no  estoppel  that  he  did  not  take  advantage  of 
it  before ;  see  Blacquiere  v.  Hawkins,  ante,  vol.  i.  p.  378.  In  Higginson  t;. 
Martin,  as  reported  in  BuUer's  Nisi  Prius,  p.  83,  it  is  said  that  the  plaintiff 
below  ought  to  know  the  extent  of  the  jurisdiction  |o  which  he  applies  for 
justice,  and  therefore  if,  in  an  action  for  false  imprisonment,  he  justifies  under 
the  process  of  an  inferior  court,  the  plaintiff  above  might  reply,  that  the  cause 
of  action  arose  out  of  the  jurisdiction  of  the  court;  and  a  rejoinder,  praying 
jadgment,  if  the  plaintiff,  having,  by  his  pleading  in  the  inferior  court,  ad- 
mitted the  jurisdiction  there,  shall  now  be  admitted  to  deny  it  here,  would 
not  be  good. 

It  is  said  that  the  defendant  below  admitted  the  jurisdiction  by  his  plea, 
hut  that  does  not  appear  by  the  present  record.  If  it  was  so,  the  fact  ought 
to  have  been  replied  by  the  plaintiff. 

In  Rowland  v.  Yeale  the  Court  went  on  a  presumption  in  favor  of  the 
jurisdiction ;  but  such  a  presumption  is  excluded  here,  since  the  plaintiff  by 
his  demurrer  has  admitted  the  want  of  jurisdiction.  In  Gwinno  v,  Poole,  the 
plaintiff  was  an  administrator,  and  peradventure,  in  the  language  of  Powell, 
B.,  he  might  not  know  that  the  cause  of  action  arose  out  of  the  jurisdiction. 

Cur,  adv.  vuU, 
Lord  Mansfield  now  delivered  the  judgment  of  the  Court. — Upon  looking 

the  Chief  Juetice  and  Wyndham  are  made  to  say,  "  the  plaintiff  may  allege  the  oanse 
of  action  to  arise  out  of  the  jurisdiction ;  and  as  to  his  being  estopped,  by  admitting 
of  the  jurisdiction  below,  that  cannot  be,  because  an  admittance  cannot  give  a  coart 
jurisdiction  where  it  had  none  originally ;"  while  in  Mendjrke  v.  Stut,  2  Mod.  278, 
the  same  Jadges  say,  that  **  after  the  defendant  has  admitted  the  jurisdictibn,  by 
pleading  to  the  action,  especially  if  verdict  and  judgment  pass,  the  Court  will  not 
examine  whether  the  cause  of  action  did  arise  ont  of  the  jurisdiction  or  not"  See 
further  upon  this  point,  1  Freeman,  828  (n),  2d  ed. ;  B.  v.  Commissioners  of  Sewers, 
B.  &.,  IL  46  Geo.  8,  7  East,  80;  Green  v.  Rutherford,  1  Yes.  sen.  471. 


80  AsTLE  V.  Grant.    E.  T.  1782.  [106 

into  the  record,  there  is  no  question  at  all.  A  wide  argument  has  been  gone 
into  as  to  how  far  an  officer  may  he  justified,  and  how  far  a  party  is  concluded 
*froni  contesting  the  jurisdiction;  hut  there  is  no  room  for  that  argu-  rsfeiAyn 
ment.  This  is  an  action  brought  on  a  judgment  of  the  hundred  court  of  >-  -* 

St.  BriaveU's,  in  the  county  of  Gloucester,  held  in  and  for  the  said  hundred, 
for  a  cause  of  action  arising  within  the  jurisdiction ;  so  that  the  plaintiff  takes 
upon  himself  to  state  in  his  declaration  that  the  cause  of  action  arose  within 
the  jurisdiction.  If  denied,  that  fact  must  have  been  proved.  To  the  action 
on  the  judgment,  the  defendant  has  pleaded  that  the  cause  of  action  did  not 
arise  within  the  jurisdiction,  and  to  that  plea  the  plaintiff  has  demurred  ; 
therefore  the  plaintiff  has  admitted  that  it  was  not  within  the  jurisdiction. 
Besides,  the  judgment  is  not  the  judgment  of  a  court  of  record,  and  being 
therefore  only  evidence,  like  a  foreign  judgment,  the  whole  is  open. 

Judgment  for  the  defendant.^ 

1  Upon  this  case  Sir  W.  D.  Evans,  in  the  notes  to  his  translation  of  Pothier  on  Ob- 
ligations, has  made  the  following  observations :  "In  Herbert  v.  Cook  a  plea  to  a  de- 
claration in  debt  on  the  judgment  of  an  inferior  court,  not  of  record,  that  the  cause 
of  action  arose  without  the  jurisdiction  of  the  inferior  court  was,  upon  demurrer,  ad- 
judged to  be  good.     Lord  Manspibld  said,  that  the  argument  how  far  the  party  was 
precluded  after  judgment  from  alleging  that  the  cause  of  action  arose  out  of  the  juris- 
diction, was  not  applicable,  for  the  demurrer  admitted  the  fact ;  so  that  it  appeared 
on  the  record  that  there  was  no  cause  of  action  within  the  jurisdiction.     But,  with 
deference,  I  should  conceive,  that  if  the  defendant  was  precluded  from  alleging  that 
the  cause  of  action  did  not  arise  with  the  jurisdiction,  his  actually  making  such  an 
allegation  could  not  reasonably  be  supported,  and  therefore  that  the  fictiUous  admis- 
sion of  the  truth  of  a  plea,  which  arises  from  denying  its  sufficiency,  did  not  warrant 
getting  rid,  by  a  side  wind,  of  the  principal  question,  whether  a  new,  perfect,  and  in- 
defeasible cause  of  action,  independent  of  all  question  respecting  the  rectitude  of  the 
original  judgment,  did  not  arise,  by  virtue  of  the  judgment  itself.     In  Galbraith  v. 
Neville,  mentioned  in  a  note  to  the  third  edition  of  Douglas  (see  ante,  vol.  i.  p.  5  n.), 
Lord  KiNTON  expressed  strong  doubts  respecting  the  doctrine  advanced  in  Walker 
V,  Whitter  (ante,  vol.  i.  p.  1),  which  was  maintained  on  the  other  hand  by  Mr.  Jas- 
tice  BuLLEa.     I  conceive  that  there  is  no  other  instance  in  which  it  has  been  judicially 
decided  that  the  judgment 'of  a  court  not  of  record,  or  of  a  foreign  court,  was  not  con- 
clusive with  respect  to  the  point  decided,  so  far  as  the  suit  contained  proper  parties 
and  incidents  to  have  given  it  a  conclusive  effect,  if  that  court  had  been  of  record ; 
and  many  cases  which  have  been  decided  respecting  prize  causes  are  directly  in  sap- 
port  of  Uie  opposite  proposition."    See  also  Oahan  v,  Maingary,  cited  Id.  voL  ii.  p. 
807. 

*The  doctrine  of  Lord  Mansfield,  that  the  judgment  of  an  inferior 
court  not  of  record,  and  of  a  foreign  court,  is  not  conclusive,  has  been  fre-  [*108] 
quently  recognised.  See  Sinclair  v.  Faser,  ante,  vol.  i.  p.  4,  20  St.  Tr. 
469,  S.  C. ;  Arnott  v.  Bedfern,  C.  B.,  H.  6  &  7  G.  4,  8  Bingh.  857 ;  Huzham  v.  Smith, 
2  Campb.  N.  P.  C.  19 ;  Barnes  v.  Winkler,  2  C.  &  P.  N.  P.  C.  845.  It  is  very  difficult 
to  discover  the  grounds  upon  which  these  oases  proceed.  While  the  sentence  of  a 
foreign  court  of  admiralty,  a  sentence  of  expulsion  or  deprivation  of  a  member  of  a 
college,  and  a  conviction  by  a  justice  of  the  peace,  are  regarded  as  conclusive,  the 
judgment  of  an  inferior  court  of  competent  jurisdiction  may  be  examined,  and  all  the 
grounds  upon  which  it  has  proceeded  once  more  inquired  into.  It  does  not  appear 
that  this  doctrine  has  an  earlier  origin  than  the  time  of  Lord  Mansfibld,  and  although 
it  has  been  frequently  incidentally  recognised,  it  has  never  been  solemnly  adjudged 
to  be  law. 

The  question  as  to  the  conclusiveness  of  a  foreign  judgment  arose,  but  was  not  de- 
cided, in  Plummer  v,  Woodburne,  B.  R.,  T.  6  Geo.  4,  4  B.  &  C.  625,  7  B.  &  R.  25,  S. 
C. ;  see  also  Briscoe  v,  Stephens,  C.  B.,  T.  5  Geo.  4,  2  Bingh.  216. 
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(Reported,  Caldsoott,  196.) 


COCKERELL  v.  ALL  ANSON. «    June  15. 

^ere,  in  trespass  quart  dautum  fregit^  the  defendant  pleaded  a  right  of  way,  setting 
ont  the  breadth  of  the  way,  and  the  plaintiff  new  assigned,  to  which  the  defendant 
pleaded  not  guilty ;  on  a  yerdict  for  the  plaintiiT,  on  the  new  assignment,  with  80f. 
damages,  it  was  held  that  he  was  not  entitled  to  his  fnll  costs. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
close.  The  defendant  pleaded  the  general  issae,  and,  in  justification,  a  plea 
of  right  of  way,  in  which  the  width  of  the  way  was  set  out.'  The  plaintiff 
new-assigned  extra  viam^  and  the  defendant  pleaded  not  guilty  to  the  new 
usignment.  On  that  issue  there  was  a  verdict  for  the  plain ti|r,  with  thirty 
r^llOl  ^^^^^^°S^  damages.  The  master  ^having  taxed  full  costs,  notwith- 
^  ^  standing  the  statute  22  and  23  Car.  2,  c.  9,  Arden  obtained  a  rule 
to  show  cause  why  the  master  should  not  review  his  taxation. 

Xef,  S.  O.,  and  Chambre,  showed  cause. — The  defendant,  by  pleading  a 
right  of  way,  has  placed  a  justification  on  record,  and  the  plaintiff  is  there- 
fore entitled  to  his  fulF  costs.  Asser  v.  Finch,  B.  R.,  M.  30  Car.  2,  2  Lev. 
234;  Beale  v.  Moore,  B.  R.,  T.  15  0.  2,  2  Str.  1168.  The  freehold  here 
might  come  in  question,  for  though  the  width  of  the  way  is  set  out,  the 
length  is  not.  By  putting  this  justification  on  the  record^  a  great  additional 
expense  has  been  imposed  on  the  plaintiff. 

'8.  C.  Hnllock  on  Costs,  vol.  i.  p.  77,  2d  ed. 

'It  was  a  way  awarded  by  certain  commissioners,  and  the  plea  stated  that  "they 
did  thereby  order,  &o.,  that  there  should  be,  at  all  times  thereafter,  a  road  or  way 
for  eattle,  earts,  and  carriages,  of  the  breadth  of  twenty  feet,  as  the  same  was  then 
■taked,  ditched,  or  bounded  out,"  &o.    HuUock  on  Costs,  77. 

Vol.  XXVL— 6 
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Arden  and  Woodj  contra. — ^The  question  is,  whether  a  man  who  ia  gailtj 
of  an  involuntary  trespass  in  a  close,  in  which  he  happens  to  have  a  right  of 
way,  shall  be  saddled  with  full  costs  ?  He  is  compelled  to  plead  his  right 
of  way,  otherwise  the  plaintiff  might  give  in  evidence  every  cart  and  carriage 
which  he  has  driven  over  the  road.  The  plaintiff  cannot  therefore  complain 
of  the  justification,  as  he  might  have  described  the  place  where  the  trespass 
was  actually  committed;  in  which  case  the  defendant  might  safely  have 
pleaded  not  guilty.  The  statute  was  passed  to  prevent  frivolous  actions  of 
trespass.  Suppose  two  persons  are  found  trespnssing  over  the  plaintiff's 
close;  that  one  of  them  has  a  right  of  way,  and  the  other  not;  that  the  one 
justifies,  to  which  there  is  a  new  assignment,  and  the  other  pleads  not  guilty ; 
and  that  there  is  a  verdict  against  both,  and  a  shilling  damages ;  in  this  case, 
the  party  who  had  a  right  of  way  must  pay  costs,  while  he  who  had  no  right 
of  way  will  pay  none. 

In  Asser  v.  Finch,  the  bounds  of  the  way  came  in  question ;  but  here  the 
extent  of  the  way  is  admitted  by  the  pleadings.  The  new  assignment  admits 
the  description  as  stated  in  the  plea,  viz.,  a  way  for  cattle,  carts,  &c.,  of  the 
breadth  of  twenty  feet,  as  the  same  was  then  staked,  ditched,  or  bounded 
out,  lying  in  the  said  place,  called  the  Crofts,  leading  from  a  central  public 
highway,  &c.,  in  the  said  award  before  mentioned,  into,  through,  and  over 
the  said  place  in  which,  &c. 

Lord  Mansfield. — ^This  question  arises  on  the  statute  for  preventing 
frivolous  suits.  Whenever  there  is  a  new  "^assignment  there  is  a  r^tiiii 
new  action,  and  this  appears  to  me  to  be  equivalent  to  not  guilty  to  ^  -' 
the  declaration,  and  nothing  else.  Does  the  freehold  come  at  all  in  question  f 
The  defendant  has  a  right  of  way — the  declaration  forces  him  to  plead  it. 
He  does  so  with  absolute  certainty.  The  plaintiff  replies  a  trespass  extra 
viam;  he  says,  I  do  not  mean  any  trespass  in  the  way;  and,  in  truth, 
there  was  no  question  about  it.  It  is  therefore  a  general  action  of  trespass,  ' 
and  the  case  in  Levinz  admits  that  it  would  be  so  if  the  road  were  agreed. 

BuLLEB,  Justice. — I  think  the  case  in  Levins  went  on  a  wrong  ground, 
for  it  is  not  sufficient  to  say  that  the  freehold  might  come  in  question  ;  the 
statute  requires  that  it  should  come  in  question ;  and  then  the  judge  may 
certify.  The  plain  meaning  of  the  legislature  is,  that  it  should  come  in 
question.     The  freehold  here  could  not,  or  at  least  did  not,  come  in  question. 

Rule  absolute.* 

iln  Ba11er*B  N.  P.  830,  there  is  the  following  note  of  this  case:  *<  Adjndged,  that 
where  the  defendant  justified  for  a  right  of  way,  and  the  plaintiff  replied  extra  viam, 
and  the  defendant  pleaded  not  guilty,  the  plaintiff  should  have  no  more  costs  than 
damages,  nnless  the  Judge  certified,  for  the  title  does  not  come  necessarily  in  question. 
It  may,  or  it  may  not ;  and  if  it  does,  the  Judge  ought  to  certify."  **  Whence,"  adds 
Mr.  Baron  Hullock  (on  Costs,  vol.  i.  p.  79  ^n.),  **it  should  seem  to  have  been  the 
opinion  of  Mr.  Justice  Bullbb,  that  the  principle  which  goyerned  the  decision  in 
Cockerel  v.  Allanson,  extends  to  deprive  a  plaintiff  of  full  costs,  without  a  certificate, 
in  cases  where  a  right  of  way  is  generally  pleaded,  as  in  2  Lev.  284,  and  a  replica- 
tion of  extra  viam,  and  not  guilty  thereto."  The  language  qf  Mr.  Justice  Bullse,  as 
given  in  the  text,  justifies  this  conjecture;  but  the  opinion  expressed  by  him  cannot 
now  be  considered  as  law.  The  case  of  Asser  v.  Finch  has  been,  on  several  occasions, 
recognised  and  acted  upon.  Martin  v.  Vallance,  B.  R.,  £.  41  G.  8, 1  East,  860;  Taylor 
V.  Nicholls,  B.  R.,  H.  60  G.  8,  8  B.  &  A.  443. 

Were  the  question  to  be  argued  independently  of  the  latter  anthorities,  it  might 
well  be  contended  that  there  is  no  substantial  distinction  between  Asser  v.  Finch  and 
the  principal  case,  and  that,  according  to  the  opinion  of  Mr.  Justice  BuLtia,  the 
plaintiff,  in  both  casesf  recovering  less  than  40<.  damages,  on  the  new  assignment, 
oomes  within  the  statute  22  &  28  Car.  2,  c.  9,  and  is  entitled  to  no  more  costs  than 
damages.  The  reason  why,  in  case  of  a  special  plea  being  pleaded,  the  statute  has 
been  held  not  to  apply,  is,  because  it  must  appear  either  that  the  freehold  did  come 
in  question— 4a  which  event  a  Judge's  oerUficate  is  unnecessary,  since  he  would  be 
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cftlled  upon  to  eertiiy  *what  is  appar«iit  upon  tb«  reoord — or  that  it  oonld 
[^12J  not,  on  the  pleadings,  be  brought  in  question,  which  is  a  case  to  which  the 
statute  18  not  intended  to  apply.     Martin  v.  Vallance,  and  Tajlor  v.  NichoUs, 
do  not  appear  to  come  within  this  reasoning.     A  right  of  way  was  pleaded  generally, 
i&dnot  by  metee  and  bounds ;  and  the  plaintiff  new  assigned,  to  which  the  defendant 
pleaded  not  guilty ;  and  on  this  issue  there  was  a  Terdict  for  the  plaintiff  for  less  than 
4(k  damagea.     The  question  to  be  considered  then  is,  whether,  under  these  pleadings, 
the  freehold  could  come  in  question,  and  whether  it  will  appear  on  the  whole  record 
that  it  came  in  question  or  not  f    It  has  been  said,  that  **  if  the  special  plea  be  not 
trsTersed,  or  if  traTersed  and  found  for  the  defendant,  yet  if  the  plaintiff  new  assign, 
and  the  defendant  plead  not  guilty  to  the  new  assignment,  and  it  be  found  against 
him,  DO  certificate  is  necessary ;  for  though  the  right  as  claimed  by  the  plea  be  de- 
termined in  fayor  of  the  defendant,  yet  the  applicability  of  that  right  to  the  trea- 
pau  complained  of  is  put  in  issue  by  the  new  assignment  and  plea  thereto ;  and 
therefore  it  appeara  by  the  whole  record,  whether  the  freehold  came  in  question  or 
not"   1  Sannd.  800  (n.),  6th  ed.    To  this  it  may  be  replied,  that  the  applicability  of 
the  right  claimed  by  the  plea  to  all  the  trupauea  complained  of,  is  not  put  in  issue  by 
the  new  assignment  and  plea  thereto,  and  that  therefore  it  oannot  appear  by  the 
vhole  record  whether  the  freehold  came  in  question  or  not    For  example :  The  plain- 
tiff declares  for  breaking  and  entering  his  close,  called  A,  the  defendant  pleads 
generally  a  right  of  way  over  A,  without  setting  out  the  metes  and  bounds :  the 
plaintiff  trayersed  the  right  of  way,  and  new  assif^s  eztra  fnam,  to  which  the  defen- 
dant pleads  not  guilty.     The  plaintiff  here  says,  **Tou  haye  not  the  right  of  way 
which  you  claim  over  A ;  and  if  you  haye,  yet  you  haye  committed  other  trespasses 
in  A,  which  you  haye  not  justified/'    In  new  assigning  he  wai?e8  altogether  the  coa- 
nderation  of  the  trespasses  affected  to  be  justified,  and  asserU  that  the  matter  of  the 
special  plea  has  no  application  whatever  to  the  trespasses  of  which  he  complains  in 
his  new  assignment.     In  evidence  he  proves  other  trespasses  than  those  covered  by 
the  special  plea ;  and  the  defendant  may  meet  that  evidence  by  showing  that  the 
illeged  acts  of  trespass  proved  under  the  new  assignment  were  committed  on  his  own 
wU  and  freehold.     The  soil  and  freehold  thus  come  directly  in  question,  and  the  jury 
find  that  they  are  the  soil  and  freehold  of  the  plaintiff;  but  of  this  no  trace  is  to  be 
found  on  the  record.    It  neither  appears  that  it  did  come  in  question,  nor  that  it  did 
no(  eome  in  question.     Is  it  not  then  a  case  strictly  within  the  statute,  a  case  in  which 
it  is  possible  for  the  freehold  to  come  in  question,  and  where  it  does  not  appear  either 
npon  the  record  or  by  the  certificate  of  the  Judge  that  it  did,  or  did  not  come  in 
qaeation? 

This  view  of  the  authorities  is  strengthened  by  what  fell  from  Manstibld,  G.  J., 
"Gregory  ».  Ormerod,  C.  B.,  T.  61  G.  8,  4  Taunt  100.  "This  is  totally  distin- 
S^i^sble  from  Martin  o.  Vallance,  and  it  is  not  wonderful  that  Bullib,  J.,  should 
have  expressed  dissatisfaction  at  those  cases,  for  it  is  a  *mon8trous  thing, 
[*I13]that  when  a  plaintiff  has  been  wholly  in  the  wrong  for  bringing  an  action  for 
a  trespass  which  is  justified  by  a  right  of  way,  or  other  right,  he  therefore 
•hall  have  full  costs  because  he  brings  another  action  for  another  little  trifling  tres- 
pua,  which  he  may  happen  to  be  ableto  prove.'* 


MEDCALF  V.  HALL.    June  10. 

The  not  presenting  a  draft  upon  the  same  day  on  which  it  is  received,  is  not  laehti, 
SembU,  tiiat  reasonable  time  is  a  question  of  law. 

This  was  an  action  for  goods  sold  and  deliyered,  tried  before  Lord  Man8- 
nSLD,  at  Ouildhall,  on  the  29th  of  May.  The  defence  was,  that  the  defen- 
^nt  bad  delivered  to  the  plaintiff  a  draft  on  Brown,  CoUinson,  and  Tritton, 
vVich  the  plaintiff  had  made  his  own  by  negligence.  It  appeared  that  the 
^nh  was  delivered  by  the  defendant  to  the  plaintiff  about  one  o'clock  in  the 
tfenioon,  at  London  Wall;  that  the  house  of  Brown,  GoUinson,  and  Tritton 
^tt  in  Lombard  Street,  about  half  a  mile  distant  from  London  Wall ;  that 
Brown,  CoUinson,  and  Tritton  were  used  to  pay  bills  till  five  o'clock,  and 
tbat  they  paid,  as  usual,  till  five  o'clock  on  the  day  on  which  the  plaintiff  re- 
ceived the  draft ;  that  the  plaintiff  did  not  present  the  draft  before  five  o'clock 
tt^  Uitt  day ;  and  that  on  the  evening  of  that  day  Brown,  CoUinson,  and  Trit- 
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ton  stopped  payment.  Lord  Mansfield,  in  summing  ap  the  evidenoe  to  the 
jury,  said,  In  all  mercantile  cases  there  are  two  objects,  convenience  and  cer* 
tainty.  Under  the  consideration  of  convenience,  it  is  to  be  observed,  that  it 
is  for  the  facilitating  of  trade  that  paper  money  is  taken.  In  the  taking  it^ 
therefore,  persons  ought  not  to  be  laid  under  too  great  difficulties,  and  the 
making  tfaem  liable  for  it  from  the  moment  it  is  received  will  be  to  put  a  clog 
on  the  negotiation  of  it.  But  every  man  taking  a  draft  must  use  due  dili* 
gence  to  receive  the  money ;  and  it  is  laid  down,  that  if  there  is  time  to  re- 
ceive the  money,  and  he  neglects  to  do  so,  it  is  at  his  own  peril.  Od  the 
other  hand,  to  oblige  a  man  to  go  to  the  bankers  the  moment  a  drafi  is  re- 
ceived would  be  highly  inconvenient.  A  person  may  have  bills  on  different 
bankers,  or  he  may  be  engaged  in  other  business,  and  the  circumst-ances  of 
each  particular  case  would  require  a  different  rule.  There  ought,  therefore, 
to  be  some  certain  rule  to  meet  all  cases  of  a  like  kind.  Twenty-four  boars 
has  been  the  rule  as  to  bills  received  in  London  and  the  contiguous  buildings, 
and  there  is  good  sense  in  that  rule.  If  such  a  *rule  is  once  e^-  r*1 141 
blished,  it  is  something  certain  to  go  by ;  and  in  all  the  cases  where  the  1-  -* 

parties  have  been  hold  liable,  the  twenty-four  hours  have  been  exceeded.  If 
the  jury  thought  that  a  man  taking  a  bill  was  to  run  to  receive  it,  they  must 
be  aware  of  the  inconvenience  of  taking  drafts.  The  jury  having  found  a 
verdict  for  the  defendant,  a  new  trial  was  moved  for  by  the  direction  of  Lord 
Mansfikld  ;  and  a  rule  nisi  having  been  granted, 

Wallace  and  Smith  showed  cause. — Reasonable  time  must  depend  upon 
circumstances.  Thus,  if  a  bill  is  received  in  the  country,  it  must  be  obvious 
that  the  time  must  be  enlarged.  If  a  man  has  drafts  payable  at  different 
places,  he  may  object  to  the  receipt  of  any  more  drafts.  It  is  not  necessary 
to  go  faster  than  usual ;  but  in  the  present  case  the  plaintiff  had  ample  time 
to  present  the  draft  on  the  day  upon  which  he  received  it ;  the  distance  was 
only  half  a  mile,  and  he  had  four  hours.  The  cases  cited  at  the  trial  by  the 
Solicitor-General  all  contained  some  circumstances  of  diligence  used  by  the 
holder,  though  ineffectually.  Hankey  v.  Trotman,  B.  R.,  M.  20  G.  2, 1  W.  Bl. 
1;  Camden  v.  Cowley,  B.  R.,  E.  3  G.  3,  1  W.  Bl.  417;  and  Buller's  N.  P. 
272,  were  cited. 

Lee,  S.  G.,  and  BaMwiny  contra. — ^It  is  of  great  consequence  that  there 
should  be  some  established  rule  as  to  the  presentment  of  these  drafts ;  and 
leaving  the  question  entirely  to  the  jury,  prevents  any  such  rule  from  being 
established.  At  Child's,  the  practice  is  to  send  out  all  their  drafts  at  nine, 
because,  without  an  army  of  messengers,  it  would  be  impossible  to  send  out 
every  bill  separately.  They  were  astonished  to  hear  that  another  opinion  was 
entertained  at  Hoare's.  On  a  question  like  this,  convenience  makes  the  law. 
Not  one  case  on  this  subject  can  be  mentioned  which  does  not  show  that  a 
longer  time  than  this  is  no  laches.  From  Mr.  Justice  Dennison's  note  of 
Hankey  v  Trotman,  circumstances  appear  which  are  not  stated  in  the  printed 
report.  The  plaintiffs  went,  at  four  o'clock,  to  the  banking-house,  and  got 
the  bill  marked,  without  procuring  payment ;  and  the  bankers  having  stop^ 
at  six,  this  was  held  to  be  luche$.  In  fact,  persons  receiving  drafts  haHly 
ever  carry  them  for  payment,  but  deliver  them  to  their  own  bankers,  and 
they  are  couisequently  not  presented  till  the  ensuing  day.  *As  to  the  r«i  t  c-i 
opinion  of  merchants,  it  is  not  to  be  greatly  relied  upon ;  and  the  practice  ^  -' 
at  Child's  bouse  is  stronger  than  any  opinion.  W  bat  is  a  reasonable  time,  is  a 
point  of  law  and  not  of  fact,  and  the  Court,  not  the  Jury,  are  the  proper  judges 
of  it.  Moore  v.  Warren,  B.  R.,  H.  7  G.  1, 1  Str.  415;  Turner  v.  Mead,  B. 
R.,  H.  7  G.  1,  Id.  416;  Manwaring  t;.  Harrison,  B.  R.,  H.  8  G.  1,  1  Str. 
608;  and  Fletcher  v,  Sandys,  B.  R.,  H.  19  G.  2,  2  Str.  1248,  were  cited. 

Lord  Mansfield.— Nothing  ia  more  mischievous  than  uncertainty  in 
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mer»ntile  law.  It  would  be  terrible  if  every  questioii  were  to  make  a  cause, 
and  to  be  decided  according  to  the  temper  of  a  jury.  If  a  rule  is  intended  to 
apply  to  and  govern  a  number  of  like  cases,  that  rule  is  a  rule  of  law.  If  the 
rule  be  that  the  bill  must  be4)re8ented  in  a  reasonable  time,  judging  from  the 
cireamstancea  of  the  particular  case,  then  the  verdict  of  the  jury  is  correct ; 
bat  I  doubt  extremely  whether  that  rule  can  be  maintained,  on  account  of  the 
great  inconvenience  which  it  would  occasion  in  the  circulation  of  paper.  Con- 
Tenience  is  the  basis  of  mercantile  law,  and  the  practice  contended  for  is  so 
iQCDUTenient,  that  it  would  put  an  end  to  these  transactions.  Without  saying 
whether  or  not  the  rule  should  be  extended  so  as  to  give  time  till  the  next 
day,  we  are  of  opinion  that  a  case  of  this  consequence  ought  to  be  recon- 
adered. 
WiiXBS,  Justice. — I  am  of  the  same  opinion. 

Abhu&st,  Justice. — Without  laying  down  any  general  rule,  I  think  the 
jury  have  drawn  a  very  narrow  line.  I  agree  with  Mr.  Justice  Foster  in  the 
opinion  which  he  expressed  in  Hankey  v,  Trotman,  that  bankers  have  no 
right  to  establish  a  customary  law  among  themselves  at  the  expense  of  other 
men.  If  the  rule  upon  which  the  jury  have  acted  were  to  be  established,  the 
inconvenience  in  the  case  of  bankers  would  be  intolerable.  It  would  be  neces- 
sary for  them  to  keep  100  servants.     There  must  be  a  new  trial. 

BuLLSR,  Justice. — We  have  now  under  our  consideration  a  general  rule. 
The  case  of  Hankey  v.  Trotman  cannot  be  supported,  for,  according  to  the 
statement,  it  was  not  possible  for  the  party  to  receive  the  bill  sooner.  Rea- 
Bonable  time  is  a  question  of  law.  2  Inst.  222,  Co.  Litt.  56  b.  The  rule 
r*1161  *^^S^^  °^^  ^^  depend  on  the  number  of  bills  received,  and  the  distance 
*-  -'of  the  various  places.  There  ought  to  be  some  general  rule,  and  that 
rale,  I  think,  should  be^  that  it  shall  be  sufficient  to  present  the  bill  the  next 
day. 

Lord  Mansfield  and  Mr.  Justice  Ashurst  concurred  with  Mr.  Justice 
BuLLER  as  to  the  propriety  of  such  a  rule.  Mr.  Justice  Willes  said,  that 
although  he  at  that  time  concurred  with  the  rest  of  the  Court,  yet,  as  the 
consequences  of  laying  down  a  certain  rule  were  highly  important,  he  should 
bold  himself  at  liberty  to  revise  his  opinion.  Rule  absolute. 

This  cause  was  accordingly  tried  in  the  vacation  after  Trinity  term,  when 
the  evidence  varied  from  that  given  on  the  first  trial.  The  defendant  proved, 
that  in  the  case  of  the  bankruptcy  of  Charter  and  Rivers,  Sir  Christopher 
Haymond,  who  was  the  holder  of  a  bill  on  that  house,  suffered  the  loss  of  it 
by  not  presenting  it  the  day  he  received  it.  It  was  also  proved  that  the  loss  of 
tbree  bills  drawn  on  Fordyce  fell  on  the  holders,  they  not  having  presented 
them  the  day  they  received  them.  Some  witnesses  also  were  produced  to 
Bbow  that  the  practice  was  to  present  bills  on  the  same  day.  The  plaintiff, 
in  reply,  showed  that  it  was  the  practice  of  several  bankers  not  to  send  bills 
to  be  received  until  the  next  day,  unless  they  were  received  before  nine  o'clock 
in  the  morning.  Mr.  Hankey,  a  banker,  said,  that  if  he  had  a  draft  on  Hoare 
which  he  had  not  received  before  nine,  he  should  not  send  it  till  the  next  day. 
A  clerk  of  Brummond's  proved  that  they  did  not  receive  on  the  same  day  the 
unonnt  of  their  drafts  on  the  city,  unless  paid  into  their  shop  before  nine, 
Aor  of  the  drafts  on  their  neighbors,  unless  paid  in  before  eleven.  The  jury 
retired,  and  having  consulted  for  three  hours,  found  a  verdict  for  the  defen- 
dant, delivering  their  reason  in  writing,  that,  according  to  the  usage  of  the 
city,  there  was  sufficient  time  for  the  plaintiff  either  to  have  received  it  him- 
self or  to  have  sent  it  to  his  bankers. 

In  the  ensuing  Michaelmas  term  a  rule  nin  for  a  new  trial  was  obtained ; 
bat  as  the  same  question  had  arisen  in  the  case  of  Appleton  v,  Sweetapple, 
Tide  poat^  the  Court;  upon  making  the  rule  for  a  new  trial  absolute  in  the 


86  MosELET  V.  Chabwick.    T.  T.  1782.  [116 

Iftiter  case,  enlarged  the  rale  in  this.  In  the  course  of  the  same  temii 
*  Wallace  procured  an  affidavit  from  the  defendant,  by  which  it  ap-  r#ii7-| 
peared  that  the  plaintiff  had  agreed  to  abide  bj  the  last  verdict,  and  *-  -' 
that  the  draft  had  accordingly  been  proved*  under  the  commission  against 
Brown  and  CoUinson.    The  Court  thereupon  Discharged  the  rule. 


The  KINO  v.  The  Inhabitants  of  HENSINOHAM.    June  15. 
(Reported,  Galdeoott,  206.) 


The  KING  v.  The  Inhabitants  of  TARRANT  LAUNCESTON.     Jkine  15. 
(Beported,  Caldecott,  209.) 


The  KING  v.  The  Inhabitants  of  ST.  PETER  and  ST.  PAUL,  in 
BATH.     June  lb. 

(Beported,  Caldecott,  213.) 


The  KING  t^.  PEDLEY.    Junel&. 
(Reported,  Caldecott,  218.) 


MOSELEY,  Bart.  v.  CHADWICK  and  Another.    June  19. 

The  owner  of  a  market  within  a  town,  irho  receiyes  stallage  for  the  stalls  erected 
therein  on  his  own  land,  may  maintain  an  action  against  a  person  who  erects  other 
stalls  within  the  town  upon  his  own  land  for  the  sale  of  articles  which  pay  no  toll 
to  the  owner  of  the  market 

The  declaration  stated  that  the  plaintiff,  Sir  John  Parker  Moselcj,  was 
possessed  of  a  market  holden  in  the  town  of  Manchester,  on  Satuiday  in 
every  week,  for  the  buying  and  selling  of  all  manner  of  goods  usually  bought 
and  sold  in  markets,  and  of  all  liberties,  customs,  privileges,  toll,  stallages, 
packages,  and  other  emoluments  belonging  thereto;  *and  thereby  p^^^o-i 
might  and  ought  to  have  had  certain  due  and  lawful  tolls  and  profits  *-  ^ 
of  his  said  market.  That  the  defendants,  on  Saturday,  the  28  th  of  July, 
1781,  being  a  market-day,  erected  and  set  up  divers  stalls  in  a  certain  part 
of  the  town  of  Manchester  out  of  the  public  market  of  the  said  town,  and 
not  within  the  market  of  the  plaintiff,  but  near  and  adjoining  thereto,  for  the 
pnrpose  of  selling  divers  goods  of  such  nature  as  are  usually  sold  in  markets, 
and  as  were  sold  in  the  market  of  the  plaintiff;  and  continued  the  said  stalls 
from  thenceforth  hitherto ;  and  caused  and  permitted  to  be  sold  on  the  said 
stalls  great  quantities  of  such  goods  as  were  on  the  said  days  sold  in  the 
plaintiff's  market,  for  a  certain  hire  and  reward  paid  therefor  to  the  defen- 
dants, without  the  license,  and  against  the  will,  of  the  plaintiff,  whereby  the 
plaintiff  lost  many  valuable  and  large  tolls  and  profits  which  he  might  and 
ought  to  have  had. 

The  second  count  was  the  same,  only  stating  the  plaintiff  to  be  possessed  of 
the  manor  and  market  of  MancheUerj  and  of  a  certain  other  market,  &G. 
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The  third  count  stated  that  the  plaintiff  was  possessed  of,  &c.,  and  ha^ 
during  aU  thai  time  provided  proper  and  svjfficient  stalls^  m  the  said  market, 
for  such  persons  who  needed  and  required  the  same  for  the  sale  of  their  goods, 
and  also  had,  and  ought  to  have  had,  the  correction  of  the  said  market ;  and 
whereas  all  persons  resorting  to  the  said  town  on  Saturdays  for  the  sale  of 
their  flesh  meat  and  other  goods,  and  selling  the  same  upon  stalls,  (ntffht  to 
tdl  the  same  on  the  stalls  of  the  plaintiffs  poying  him  a  reasonable  svm  for 
erery  stally  the  defendants  set  up  stalls,  and  sold  thereon  quantities  of  flesh 
meat  and  other  goods,  &c.,  as  in  the  first  count. 

The  fourth  count  was  the  same  in  suhstance,  only  stating  the  plaintiff's 
market  to  he  for  the  selling  of  all  manner  of  flesh  meat,  and  that  all  butchers 
and  other  persons  resorting,  &c.,  ought,  &c. 

The  fifth  count  stated  the  plaintiff  to  be  possessed  of  the  manor  of  Man- 
chester,  and  of  a  market  to  be  holden  in  certain  streets  and  places  in  the  said 
town,  appointed  and  approved  of  by  tho  plaintiff,  for  the  buying  and  selling 
flesh  meat }  and  that  the  defendants  erected,  &c.,  in  a  part  of  the  town  out  of 
the  said  streets  and  places  so  appointed  and  sold,  &c. 

P1191  ^^^  seventh  count  charged  the  defendants  with  setting  up  "^another 
^  -'  market  near  and  adjoining  to,  and  within  a  small  distance  of,  the  plain- 
tiff's market,  viz.,  within  the  distance  of  300  yards,  and  selling  and  permit- 
ting to  be  sold,  &c. 

The  eighth  count  was  the  same,  only  describing  the  plaintiff's  market  to 
be  in  certain  streets  and  places  (as  in  the  fifth  count),  and  stating  the  mar- 
ket set  up  by  the  defendants  to  be  out  of  the  said  streets  and  places,  in  a 
part  of  the  town  called  Pool  Fold. 

The  damage  was  described  in  all  the  counts  as  in  the  first.  And  the 
defendants  pleaded  not  guilty.  The  CAUse  was  tried  before  Willes,  J.,  at 
Lancaster,  when  a  verdict  was  found  for  the  plaintiff,  with  nominal  damages, 
sabject  to  the  opinion  of  the  Court,  on  the  minutes  taken  down  by  the  Asso- 
ciate, which  were  to  be  argued  as  a  case,  and  which  were  as  follows : 

"That  the  plaintiff  has  a  right  to  hold  a  market  within  the  town  of  Man- 
chester. That  tho  market  has  been  extended  to  various  parts  of  the  town, 
bat  never  to  the  place  called  Pool  Fold.  That  the  plaintiff  has  accepted  and 
received  stallage  and  tolls  in  different  parts  of  the  town,  but  that  no  such 
stallage  or  tolls  have  been  taken  in  the  place  called  Pool  Fold.  That  the 
stalls  from  whence  the  stallage  was  collected  were  erected  upon  the  streets, 
waste,  or  soil  of  the  plaintiff.     That  the  prices  demanded  and  taken  by  the 

Ktiff  are  reasonable.  That  no  stallage  has  ever  been  paid  except  to  the 
of  the  manor  \  but  that  where  stalls  have  been  erected  in  the  fronts  of 
the  houses,  and  contiguous  thereto,  a  compensation  has  been  made  to  the 
owners  of  such  houses  by  the  occupiers  of  such  stalls.  That  nothing  has 
been  exposed  to  sale  upon  the  defendants'  new-erected  stalls  in  Pool  Fold 
bat  flesh  meat.  That  the  stalls  offered  to  the  butchers  by  the  plaintiff  were 
Dot  sufficiently  convenient  for  the  purposes  of  their  trade,  and  that  the  mar- 
ket is  now  more  inconvenient  than  formerly.  That  the  defendants  caused 
to  be  erected  144  stalls  of  timber,  covered  with  slate,  in  Pool  Fold,  being 
their  own  soil  and  freehold,  whereupon,  for  hire  and  reward,  they  permitted 
to  be  exposed  to  sale,  and  sold,  flesh  meat,  which  pays  no  toll  within  the 
town,  on  the  days  and  times  mentioned  in  the  declaration.  That  the  plain- 
tiff's stalls  are  put  np  every  market  day,  and  taken  down  in  the  evening  of 
the  same  day,  except  a  part  calle^  the  Old  Shambles.  That  Pool  Fold  is 
within  the  town  of  Manchester." 

r^l201      *^b6  <^^^^  iSMh^  on  to  be  argued  on  Friday,  the  26th  of  April,  bj 
^       -*   Chamhre  for  the  plaintiff,  and  Wood  for  the  defendants. 
QumHre^  for  the  plaintiff. — The  right  of  the  plaintiff  is  admitted,  and  tho 
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only  question  that  remains  is.  Whether  the  defendants  have  done  him  an 
injury  f  It  is  objected,  that  erecting  these  stalls  was  not  setting  up  a  mar- 
ket; that  if  it  was  setting  up  a  market  it  was  no  injury,  because  nothiog 
was  sold  but  flesh  meat,  which  paid  no  toll ;  and  that  stallage,  which  was 
paid  to  him,  was  only  for  the  use  of  his  soil  and  stalls,  and  not  ad  owner  of 
the  market.  It  was  also  objected  that  the  stalls  were  not  sufficiently  con- 
Ten  ient,  which  was  left  to  the  jury.  The  answer  to  the  first  objection  is,  thai 
ihis  is  not  a  question  concerning  the  usurpation  of  a  franchise  on  the  crown  ; 
though,  if  it  were  necessary  so  to  contend,  this  was,  in  fact,  an  erecting  of  a 
market;  K  v.  Marsden,  M.  6  6.  3,  3  Burr.  1812;  1  W.  BI.  579,  S.  C; 
where  it  was  admitted  that  the  party  might  have  an  action.  The  old  remedy 
in  these  cases  seems  to  suppose  that  great  part  of  the  injury  consisted  in  erect- 
ing the  building,  for  it  might  be  thrown  down  as  a  nuisance.  Fitzherbert,  Quod 
permiUat  proitemere  quoddam  mercatum.  This  is  therefore  a  separate  and 
substantial  injury.  Tolls  are  not  necessarily  incident  to  a  market,  and  when 
there  are  no  tolls,  unless  the  erecting  of  stalls  be  an  injury,  no. injury  could 
be  committed,  unless  it  should  be  depriving  the  owner  of  the  market  of  hia 
«ourt  of  piepoudre,  or  appointing  the  clerk  of  the  market,  which  are  burdens 
rather  than  benefits.  But  erecting  stalls  is  an  injury.  Prior  of  Dunstable's 
ease,  11  H.  6,  19,  2  Rol.  Ab.  123,  C.  pi.  1.     It  is  said,  that,  as  flesh  meat 

Eays  no  toll,  the  selling  flesh  meat  at  the  defendants'  stalls  was  no  injury; 
ut  selling  goods  at  the  time  of  the  old  market  being  held  is  itself  an  injury, 
and  no  proof  of  particular  damage  is  necessary.  Fleta,  b.  4,  c.  28,  s.  13, 
14,  2  Rol.  Ab.  123,  G.  pi.  2.  But  supposing  that  a  loss  of  profit  is  neces- 
sary to  sustain  this  action,  there  has  been  an  actual  loss ;  for  stallage  is  a 
profit  belonging  to  a  market,  and  this  has  been  diminished.  Though  stall- 
age is  not  necessarily  incident  to  a  market,  yet  it  is  a  profit  which  may  be 
connected  with  it.  The  crown  cannot  grant  a  market  to  be  held  on  another 
man's  ground ;  and  stallage  is  the  perquisite  which  is  enjoyed  by  the  owner 
of  the  soil.  It  may  be  prescribed  ^for  under  the  name  of  toll.  2  Rol.  p^«  o-i  i 
Ab.  123,  B.  pi.  2,  2  Lutw.  1518.  The  last  objection  is,  that  the  L  ^-^^J 
plaintiff'  has  not  done  what  he  ought  to  have  done,  because  his  stalls  were 
not  sufficiently  convenient;  but  this  is  no  defence.  It  is  the  duty  of  the 
owner  to  permit  persons  to  come  with  their  goods  to  the  market,  but  he  is 
not  bound  to  provide  stalls ;  all  that  he  gives  is  the  use  of  the  soil.  If  stallage 
were  to  be  found  by  the  owner  of  the  market,  he  must  lose  his  market  when- 
ever  he  parted  with  the  soil.  The  decisions  as  to  stallage  were  fully  con- 
sidered in  the  case  of  the  Mayor  of  Northampton  v.  Ward,  B.  R.,  M.  19 
Geo.  2,  7  Str.  1238;  1  Wils.  107,  S.  C. 

Woodf  for  the  defendants,  made  three  points :  1.  Whether  the  defendants 
have  set  up  any  new  market;  2.  Whether  an  action  can  be  maintained  by 
the  plaintiff  for  mere  loss  of  stallage  when  there  is  no  loss  of  tolls;  3. 
Whether  the  plaintiff  can  maintain  this  action,  not  having  provided  sufficient 
stalls  for  the  selling  of  flesh  meat.  The  setting  up  a  market  must  be  the 
usurping  a  franchise,  not  merely  erecting  a  building.  The  defendants  have 
not  usurped  any  of  the  privileges  incident  to  a  market.  They  have  not  erect- 
ed any  court  of  piepoudre,  or  provided  any  weights  or  scales.     R.  r. , 

£.  34  Oar.  2,  2  Show.  201;  R.  v.  Marsden,  M.  6  G.  3,  3  Burr.  1819. 

E Duller,  J. — In  the  case  in  Shower,  the  action  was  against  the  person  who 
ught  goods,  not  against  persons  who  erected  stalls.]  If  no  action  lies 
against  the  person  who  sells,  it  would  be  singular  if  an  action  could  be  main- 
tained against  another  for  furnishing  hiiii  with  the  means  of  conveniently 
selling.  The  erection  of  a  building  cannot  be  a  ground  of  action.  Some 
injury  must  be  done.  There  are  no  doubt,  cases  of  fraud  in  which  actions 
may  be  maintained,  as  for  privately  selling;  but  in  those  cases  there  is  a 
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loss  of  toll  to  the  owner  of  the  market.  The  writ  of  Quod  permOtat  proffer' 
nerfj  ftc,  soppofies  every  incideDt  to  a  market.  2.  The  plaintiff  can  not  r&- 
eover  for  loss  of  atallage ;  stallage  must  always  be  taken  on  the  plaintiff's 
soil :  but  here  he  claims  it  as  incident  to  his  market,  and  he  sets  up  no  other 
right  to  it  than  as  incident  to  his  market.  [Chambre. — ^The  counts  as  to 
stallage  may  be  laid  oat  of  the  case.  It  is  not  said  in  any  of  them  that  the 
plaintiff  was  bound  to  find  stalls,  but  that  in  fact  he  did  find  them.  The 
r*1221  plainiifiTgoeB  only  on  his  right  to  the  market,  *and  the  profits  thereof] 
I-  -^  It  is  clear,  from  Moor,  474,  and  the  Mayor  of  Northampton  v.  Ward, 
that  stallage  is  incident  to  the  soil  only.  Then  supposing  the  plaintiff  to 
have  been  owner  of  the  soil,  and  not  of  the  market,  could  he  have  maintained 
any  action  against  another  person  for  erecting  stalls  on  his  own  gronnd  ?  J£ 
the  right  18  incident  to  the  plaintiff's  soil,  it  is  inddent  to  another  person's. 
Under  this  declaration  he  can  only  recover  damages  in  character  of  lord  of 
the  market,  and  not  of  lord  of  the  soil.  8.  The  plaintiff  not  having  pro- 
vided sufficient  stalls  cannot  maintain  this  action.  The  plaintiff  does  not 
complain  of  loss  of  tolls,  but  of  stallage;  and  this  is  a  sufficient  answer  to 
the  claim.  Sappose  the  case  of  a  ferry:  if  a  good  boat  is  not  provided,  any 
person  may  carry  passengers  in  another.  Where  the  consideration  for  the 
obligation  fails,  the  obligation  itself  fails  too.  But  it  is  said  that  the  pUin- 
tiff  is  not  obliged  to  find  stalls;  it  is  admitted :  but  if  he  neglects  to  provide 
them,  he  must  not  complain  that  other  people  have  supplied  the  deficiency. 
No  other  damage  has  been  laid,  or  proved.  The  merely  assembling  and 
Belling  in  another  place,  though  it  may  be  the  subject  of  an  indictment,  will 
not  support  an  action  without  damage  shown.  [Buller,  J. — One  of  the 
counts  states  the  offence  to  be  erecting  stalls  and  selling  too  near  the  plain- 
tiffs market,  to  the  sreat  nuisance  of  his  market.  This  is.  the  injury,  and 
niffieient  to  support  the  action.  The  count  is  not  hurt  by  the  allegation  of 
the  loss  of  stallage.] 

Chambrcj  in  reply. — ^The  cases  relative  to  usurpations  of  markets  do  not 
ap^ly,  for  it  is  not  necessary  here  to  prove  a  complete  usurpation  of  the  market. 
Nor  is  the  case  in  2  Shower  any  authority.  There  was  no  claim  in  that  case 
bj  the  owner  of  the  soil,  and  no  connivance  with  any  other  person.  It  is 
Baid  that  the  defendants  have  no  court  of  piepoudre,  and  no  clerk  of  the 
market;  that  is  the  more  injurious  to  the  public;  and  the  taking  no  toll  is 
equally  prejudicial  to  the  owner  of  the  legal  market.  The  case  of  the  ferry 
ftrises  from  necessity ;  but  there  is  no  such  necessity  here,  unless  the  owner 
of  the  market  shuts  it  up,  and  prevents  the  public  from  resorting  to  it.  It 
is  said  that  this  action  rests  on  the  loss  of  stallage ;  but  it  is  not  so :  stallage 
is  only  one  of  the  injuries;  and  if  it  had  been  the  only  injury  the  action 
vould  have  been  maintainable. 

r*1231  -^^^  ^^^^  standing  over  for  further  argument,  it  was  *argued  in 
*■  -*  Trinity  Term  (7th  June)  by  Davenport  for  the  plaintiff,  and  WiUon 
for  the  defendants. 

Bavenport—The  fiicts  found  apply  to  the  1st,  2d,  5th,  7th,  and  8th  counts. 
It  has  been  argued  on  the  other  side,  that  because  the  defendants  have  not 
iisarped  upon  the  crown  there  has  been  no  injury  to  the  individual;  but  that 
proposition  cannot  be  maintained.  When  the  king  grants  a  market  generally, 
the  grantee  may  keep  it  where  he  pleases ;  or  if  granted  to  be  held  in  a  town, 
ke  may  keep  it  in  any  place  in  that  town.  Dixon  v.  Robinson^  B.  R.,  E.  2 
Jae.  2,  3  5Iod.  107.  The  plaintiff,  therefore,  might  appoint  any  part  of 
Nanchester,  and  he  is  injured  by  the  erection  of  the  stalls  by  the  defendants 
^thin  the  town.  The  levying  of  a  market  by  the  defendants,  so  near  the 
inarket  of  the  plaintiff,  is  in  itself  an  injury.  2  Rol.  Ab.  140.  It  is  not 
i^fioessary^  to  constitute  an  injury^  that  the  plaintiff  should  have  been  deprived 
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of  tolls.  Tolls  are  not  necessarily  incident  to  a  market,  nor  can  the  owner 
entitle  himself  to  them  under  the  grant  of  a  market.  If  a  market  is  granted 
by  the  crown  subsequently  to  another  grant^  and  to  the  injury  of  the  former 
grantee,  ho  would  have  a  remedy ;  and  can  it  be  said  that  there  shall  be  no 
remedy  against  a  private  person  who  unlawfully  erects  such  a  market  f 

WiUoUy  contra. — ^The  question  is,  Whether  the  plaintiff  has  sustained  any 
damage  from  the  act  of  the  defendants ;  and  whether  such  damage  as  he  has 
complained  of?     There  are  only  two  modes  by  which  the  plaintiff  can  have 
sustained  an  injury — the  depriving  him  of  tolls  or  of  stallage.     The  flesh 
meat  sold  paid  no  tolls,  and  he  cannot  therefore  lose  any  tolls,  nor  has  he 
been  deprived  of  stallage.     The  grant  of  a  market  does  not  carry  stallage 
with  it,  for  stallage  is  not  necessarily  incident  to  a  market,  and  the  plaintiff 
can  therefore  only  claim  stallage  as  owner  of  the  soil.     But  he  has  declared 
for  an  injury  to  his  market,  of  which  there  was  no  evidence. 
The  Court  having  taken  time  to  consider,  on  the  19th  of  June, 
Lord  Mansfield  (after  stating  the  pleadings  and  case)  said,  The  great 
question  is.  Whether  an  action  will  lie  by  the  owner  of  a  market  against 
another  who  takes  the  profit  of  his  own  soil  by  the  erection  of  stalls,  without 
usurping  any  ^franchise  upon  the  crown?     We  are  all  of  opinion  that  p#2241 
we  are  bound  by  the  authorities  to  say  that  this  is  an  injury  for  which  >-        ^ 
an  action  may  be  maintained.     The  authorities  are,  the  Prior  of  Dunstable's 
case,  Br.  Ab.  Prescription,  98, 2  Rol.  Ab.  Market,  pi.  1  &  2,  Britten,  169,  c. 
63 ;  Yard  v.  Ford,  B.  R.,  M.  22  Car.  2,  2  Saund.  172,  1  Lev.  296,  8.  C, 
which  latter  case  is  almost  in  point,  and  on  which  we  lay  great  stress.    There 
was  no  allegation  in  that  case  that  the  defendant  took  toll,  or  had  a  court  of 

Piepoudre,  or  did  anything  that  would  be  an  usurpation  of  the  franchise. 
Jpon  these  authorities,  and  upon  that  of  B.  v.  Marsden,  we  are  all  of  opinion 
that  there  must  be  Judgment  for  the  plaintiff. 


FARRINGDON  v.  CLERK.*    June  10. 

The  defendant  reoeived  the  effects  of  an  intestate  under  an  administraUon  granted 
to  him  in  Bengal  as  the  attorney  of  the  plaintiff,  who  was  a  bond-creditor  of  the 
intestate.  Administration  was  afterwards  granted  in  this  country,  and  notice  was 
giyen  by  the  £nglish  administrators  to  the  defendant  not  to  pay  oyer  the  effects  in 
his  hands  to  the  plaintiff.  Held,  that  the  defendant  could  not  deny  the  title  of  the 
plaintiff,  bat  that  he  was  bound  to  pay  oyer  to  him  the  effects  of  the  intestate  ia 
his  hands. 

This  was  an  action  for  money  had  and  received,  to  which  the  defendant 
pleaded  non  assumpsit.  The  cause  was  tried  before  Lord  ManbfisiJ)  a^ 
Guildhall,  at  the  sittings  after  last  Easter  Term,  when  the  jury  found  a  verdict 
for  the  plaintiff  for  £254,  subject  to  the  opinion  of  the  Court  on  the  follow* 
ing  case : 

That  at  the  time  the  defendant  received  the  effects  now  in  his  hands,  the 
plaintiff  was  a  bond-creditor  of  one  William  Flaw ;  that  the  defendant  re- 
ceived the  effects  of  the  said  William  Flaw  under  an  administration  obtained 
by  him  in  Bengal  as  attorney  for  the  plaintiff,  and  under  a  power  of  attorney 
granted  to  him  for  that  purpose;  that  the  defendant  arrived  in  England 
about  December,  1781,  having  the  said  sum  of  £254  in  his  hands,  being  the 
amount  of  the  effects  he  had  received,  and  that  he  still  holds  the  Bame ;  tfatt 
administration  was  granted  to  Flaw's  widow  by  the  Prerogative  Court  of 
Canterbury  in  November,  1781  *,  and  that  afterwards,  on  the  renunciation  by 
the  widow,  in  February,  1782,  administration  was  granted  to  Hodges  and 

IS.  C.  2Chitty*sBep.  429. 
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Hill,  two  of  Flaw's  boDd-creditora,  by  the  Prerogative  Court  of  Canterbury; 
that  the  defendant  had  notice  after  the  commencement  of  the  action,  but  be- 
fore the  trial,  from  the  said  Hodges  and  Hill,  not  to  pay  the  said  sum  of  £254 
1^1251  ^  ^^^  plaintiff,  *but  to  retain  it  for  their  use,  as  the  administrators 
^  -'in  England  of  the  effects  of  the  said  William  Flaw.  The  question  for 
the  opinion  of  the  Court  was,  Whether  the  plaintiff,  by  virtue  of  the  adminis- 
tration in  Bengal  to  the  defendant,  as  his  attorney ;  or  whether  the  said 
Hodges  and  Hill,  by  virtue  of  the  administration  granted  to  them  here,  were 
entitled  to  the  effects  of  the  deceased  William  Flaw  received  by  the  defen- 
dant? 

Rousy  for  the  plaintiff. — ^The  question  is.  Whether  the  administration 
granted  in  Bengal  be  a  mere  nullity  ?  If  it  be  merely  erroneous,  then  it  is 
matter  of  appeal,  and  cannot  be  controverted  in  a  collateral  proceeding  like 
the  present.  The  granting  of  administrations  is  a  local  jurisdiction.  Hilliard 
».  Cox,  B.  K,  K.  12  W.  3,  1  Salk.'  37 ;  1  Ld.  Raym.  562,  S.  C.  The 
statute  13  Geo.  3,  empowers  the  Court  at  Bengal  to  exercise  all  the  powers 
given  by  the  charter,  and  the  charter  expressly  confers  the  power  of  granting 
administration.  The  administration  being  to  the  defendant,  as  the  attorney 
of  the  plaintiff,  a  bond-creditor,  puts  the  defendant,  for  the  purposes  of  the 
administration,  in  the  place  of  the  plaintiff.  But  supposing  this  grant  of 
administration  to  be  unlawful,  it  is  only  the  subject  of  an  appeal  to  the  king 
in  council,  and  until  repealed  it  is  valid.  There  exists  then  a  lawful  ad- 
minbtration,  unrepealed,  to  the  defendant  as  attorney  for  the  plaintiff.  An 
administrator  may  retain  for  his  own  debt  against  a  creditor  of  equal  degree, 
and  the  defendant  may  consequently  retain,  as  the  attorney  for  the  plain  tiff, 
to  whom  he  is  liable  for  the  sum  retained. 

Law,  contra. — The  defendant  admits  the  validity  of  the  Bengal  adminis- 
tration; and  the  only  question  is.  Whether  an  administrator  acting  under  an 
administration  valid  in  Bengal,  is  justified  in  retaining  effects,  unadministered 
in  his  hands,  against  an  administrator  having  administered  in  this  country. 
The  defendant  was  not  the  attorney  of  any  particular  creditor,  but  was  en- 
trusted for  all ;  nor  was  he  entitled  to  retain  for  any  debt  but  his  own.  He 
was  an  administrator  for  a  limited  time,  resembling  an  administrator  during 
minority,  or  absence,  who,  acting  nnder  a  limited  authority,  can  do  no  act 
after  the  determination  of  that  authority.  Had  he  paid  over  this  money  to 
r*l261  ^^^  plaintiff  while  he  remained  administrator,  it  might  have  been  *valid, 
^  -'  but  be  has  done  no  act  whatever  amounting  to  payment.  There  has 
not  even  been  a  transfer  in  account,  and  in  order  to  make  an  administration 
of  assets  there  must  be  an  actual  application  of  them.  Tourton  v.  Flower, 
Cane.  T.  1735,  3  P.  Williams,  369,  and  Chapman  v.  Turner,  11  Vin.  Ab. 
title,  Executor,  were  cited. 

Lord  Mansfield. — ^This  case  is  very  clear :  there  is  a  contest  between 
two  bond-creditors  for  priority,  and  one  of  them  gets  administration  by  his 
attorney.  The  payment  to  the  attorney  was  payment  to  the  principal,  and  it 
does  not  lie  in  the  mouth  of  the  attorney  to  say  that  he  has  not  received  the 
money  for  the  benefit  of  the  party  by  whom  he  was  employed  to  receive  it. 

Judgment  for  the  plaintiff.' 

nt  is  said  by  Abbott,  C.  J.,  to  be  «  a  settled  rule  of  law,  that  an  agent  shftll  not 
he  allowed  to  dispate  the  title  of  his  priocipal,  and,  receiying  money  in  that  capacity, 
atUnrarda  say,  that  he  did  not  do  so,  and  did  not  receive  it  for  the  benefit  of  his 
prineip&l,  but  for  that  of  some  other  person."  Dixon  v,  Hamond,  B.  B.,  H.  59  0.  8, 
^  B.  &  A.  818.  So  where  a  person  claimed  goods  in  the  possession  of  a  carrier,  and 
offered  to  indemnify  htm,  in  an  action  against  the  carrier,  by  the  party  who  had  de- 
lirered  the  goods  to  him,  Qould,  J.,  would  not  permit  the  defendant  to  set  up  a  pro- 
perty out  of  the  plaintiff.  Anon.,  cited  8  £sp.  115.  See  also  Roberts  v.  Ogilby,  Exch., 
2.2Qeo.  4,  9  Price,  269. 
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BABZILLAI  «.  LEWIS.'    Junt  17. 

A  ship  warranted  Datch,  and  sailing  under  a  Dutch  name,  with  a  Dateh  8eft>l>rief,  was 
captured  by  the  French,  and  condemned  bj  sentence  of  the  French  court  of  admi- 
ralty as  English  property,  and  by  an  English  name,  the  sentence  not  stating  the 
particular  grounds  of  condemnation.  Held,  that  this  sentence  was  eonelasiTe  evi* 
denee  that  the  ship  was  not  Dutch.  SembU,  that  the  parties  warranting^  a  ship  to 
be  neutral  are  bound  to  see  that  ahe  is  doeumeated  aceording  to  the  regulations  of 
the  belligerent  states. 

This  was  an  action  upon  a  policy  of  insurance  of  a  ship  warranted  neairal, 
viz.  Dutch.  The  case  was  tried  before  Lord  IVIansfield,  when,  upon  the 
following  facts,  the  plaintiff  was  nonsuited : 

L'Aimable  Agathie,  a  French  ship,  was  captured  bj  an  English  vessel, 
taken  into  Liverpool,  and  condemned.  .She  was  called  The  Three  Graces,  and 
was  purchased  by  a  Dutch  house,  who  sent  her  a  Dutch  pass,  or  sea-brief, 
^according  to  the  treaty  of  Utrecht,  translating  the  English  name  niori 
of  the  vessel  into  Dutch.     She  sailed  from  Liverpool  for  Amsterdam  ^  -' 

in  June,  1780,  with  a  crew  consisting  of  sixteen  persons,  viz.  four  Danes,  two 
Swedes,  one  Dutch,  one  Hamburgber,  one  Norwegian,  one  Portuguese,  one 
Irishman,  and  five  French  prisoners,  who  were  going  home.  The  captain 
was  a  Dane,  having  a  family  at  Liverpool.  He  had  been  two  voyages  in  the 
British  service,  but  had  no  domicil  in  Liverpool.  Others  of  the  crew  had 
been  concerned  in  navigating  English  vessels.  Before  she  reached  Amsterdam 
she  was  captured  by  a  French  privateer.  The  admiralty  court  of  St.  Maloes 
released  the  ship,  as  being  Dutch  property,  but  on  appeal  to  the  parliament 
of  Paris  she  was  condemned  as  the  Three  Graces,  of  Liverpool,  and  Englisii 
property. 

The  defendant  relied  upon  the  judgment  of  the  French  admiralty  coart  at 
Paris,  which  did  not  express  the  grounds  of  the  sentence,  but  which,  it  was 
said  for  the  plaintiflF,  was  founded  on  certain  ordonnances ;  by  one  of  which, 
ships,  belonging  to  enemies  and  purchased  by  neutrals,  are  not  considered  as 
domiciliated  till  they  have  been  in  a  port  of  the  neutral  nation,  and  by  an- 
other of  which  ordonnances  two-thirds  of  the  crew  are  required  to  be  of 
neutral  nations.' 

A  rule  having  been  obtained  to  set  aside  the  nonsuit,  and  to  enter  a  ver- 
dict for  the  plaintiflF, 

Wallace  and  Lewis  showed  cause.  The  plaintiflF,  by  his  warranty,  under- 
took that  the  ship  was  neutral,  and  it  was  his  duty  to  see  that  she  was  pro- 
perly protected  as  such.  The  furnishing  her  with  a  Dutch  pass  could  not 
protect  unless  she  was  really  a  neutral  ship,  and  was  a  mere  fraud.  The 
sentence  of  the  French  court  is  conclusive  against  the  neutrality  of  the 
vessel. 

Lee^  S.  G.,  Davenportj  and  Baldwin,  contra. — The  local  *regu-  r*nogl 
lations  of  the  French  government  on  the  subject  of  prizes  make  no  ■-  ^ 
part  of  the  law  of  nations,  nor  had  the  plaintiff  any  notice  of  those  regula- 
tions. The  vessel  was  Dutch  by  the  law  of  nations,  and  according  to  the 
treaties  between  France  and  Holland.     The  law  of  England,  by  which  the 

>  S.  C.  Park  Ins.  469,  4th  ed. ;  and  from  BuLLBa's  MSS.,  8  T.  R.  441. 

*  In  the  MSS.  of  Mr.  Justice  Lawbkmob  it  is  said  that  this  is  the  ninth  article  of 
an  arrSt  in  1778.  According  to  Valin  (yol.  ii.  p.  267),  the  same  regulation  was  made 
in  1704.  ^  <*Par  Tart.  9,  sont  declares  de  bonne  prise  tons  vaisseauz  Strangers,  snr 
lesqaels  il  y  aura  une  subrecargne,  marchand  commie,  ou  offioier  marinier,  d*nn  pays 
ennemie  de  sa  majesty,  ou  dont  I'^quipage  sera  compost  de  matelots  ennemis  auAieli 
dtt  tiers,  ou  qui  n*auront  pas  abord  le  rdle  de  T^quipage,  arrdtd  par  lea  offideri 
publics  des  lieux  neutres,  d'oti  les  vaiseeaux  seront  partes." 
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tnnflftr  of  the  Tessel  to  the  Datoh  owner  was  Talid,  is  not  to  giTe  way  to  the 
oocaaioDal  regulations  of  the  French  conrts.  There  is  no  law  of  nations 
declaring  that  the  property  in  a  ship  shall  not  pass  until  she  gets  into  a  port 
of  the  ooantry  where  the  purchaser  lives.  [Lord  Mansfield. — ^There  is  a 
idpulation  between  all  commercial  countries  in  Europe  respecting  ships' 
papers,  and  what  papers  shall  ascertain  property.]  The  ship  had  the  pass- 
port required  by  the  treaty  of  Utrecht.  By  the  law  of  nations,  whatever 
papers-are  snflkient  to  pass  the  property,  as  between  the  nation  from  which 
she  goes  and  the  nation  to  which  she  goes,  are  sufficient  evidences  of  property 
to  all  the  world,  and  it  is  not  necessary  that  the  vessel  should  have  been  in 
a  neutral  port.  There  can  be  no  doubt  but  that  the  property  passed  as  be- 
tween vendor  and  vendee.  [Lord  Mansfield. — Any  passport  given  to  a 
ship  which  has  not  been  within  the  ports  of  the  country  of  the  owner  is  a 
fraud.]  If  the  condemnation  was  grounded,  as  it  appears  to  have  been,  on 
regulations  which  bind  no  country  but  France,  the  Court  will  not  suffer  the 
sentence  to  be  conclusive  evidence,  but  will  allow  the  question  of  neutral,  or 
not  nentral,  to  be  inquired  into.  Bemardi  v.  Motteux,  B.  R.,  H.  21  Cko. 
8^  ante,  vol.  ii.  p.  575. 

Watlacey  in  reply. — ^The  pass  is  not  agreeable  to  the  treaty  of  Utrecht,  for 
it  is  to  be  on  the  oath  of  the  captain,  which  implies  that  the  ship  mu.Ht  be  at 
the  time  in  a  Dutch  port. 

Lord  Mansfield. — The  sentence  of  the  French  court,  whatever  it  means, 
is  conclusive.  The  warranty  is,  that  the  ship  is  Dutch  ;  the  meaning  is,  that 
»he  is  Dntoh,  for  the  purpose  of  being  protected,  the  warranty  being  intro- 
daeed  on  account  of  the  war.  In  every  war  particular  regulatidus  are  made. 
The  kings  of  Spain,  France,  and  England  have  been  in  the  habit  of  making 
such  regulations ;  and  many  in  the  course  of  this  war  have  been  made  by 
act  of  parliament.  These  do  not  bind  other  nations,  but  they  are  adhered 
to,  and  other  states  must  take  notice  of  them  for  their  own  safety.  The 
r*1291  v^^^^^y  ^^  ^^^^  ^^^^  i^9  ^^^^  ^^^  *ship  is  neutral,  which  means 
*>  ^  neutral  not  according  to  the  law  of  nations,  but  to  the  marine  regu- 
latioDs  of  all  the  powers  concerned.'  The  ship  was  insured  by  her  Dutch 
name,  the  underwriters  take  it  for  granted  that  she  is  so;  but  when  the 
matter  is  sifted  in  the  French  courts  it  turns  out  that  she  has  not  the  requi- 
sites of  a  Dutch  ship,  for  she  never  had  been  in  a  Dutch  port,  and  the  sea- 
brief  was  not  conformable  to  the  treaty  of  Utrecht.  In  1778,  express 
regulations  were  made  in  France  that  no  ships  shall  be  considered  a8  chang- 
ing their  property  till  they  have  got  into  port.  l?he  ship  was  condemned  by 
ber  English  name ;  and  I  am  of  opinion  that  the  sentence,  whether  right  or 
wrong,  went  on  the  ground  of  her  being  not  Dutch,  and  that  it  is  conclusive. 
WiLLEs,  Justice. — I  am  of  the  same  opinion.  The  passport  is  collusive. 
The  only  affidavit  is  by  the  supposed  purchaser ;  but  by  the  treaty  of  Utrecht 
it  ought  to  be  on  the  oath  of  the  captain.  The  vessel  was  condemned  by 
the  English  name.  There  was  no  ambiguity  in  the  sentence,  and  the  matter 
cannot  therefore  be  opened. 

AsBURST,  Justice. — If  the  sentence  went  on  a  ground  collateral  to  the 
property,  the  plaintiff  would  be  permitted  to  go  into  evidence.  It  was  so 
held  in  the  late  case  of  Mayne  v.  Walter,  B  R.,  T.  22  Geo.  3,  ante,  p.  79. 
But  it  appears  manifestly  that  this  condemnation  was  on  the  ground  that  the 
vessel  was  not  completely  documented  as  a  Dutch  ship.  One  canuot  read  it 
vitbout  seeing  that  it  is  so. 

BuLLEE,  Justice. — ^The  first  sentence  at  St.  Maloes  seems  to  have  gone  on 
particalar  grounds,  as  the  muster-roll.     On  that  ground  they  seem  to  have 

'8«e  the  obserrations  of  Lawbekci,  J.,  in  Pollard  v.  Bell,  B.  R.,  H.  40  0.  8,  8  T. 
B.  442.    8m  also  Price  v.  Bell,  B.  B.,  T.  41 G.  8, 1  East,  681. 
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made  their  decree.  But  the  sentence  at  Paris  is  different,  and  on  a  libel 
calling  the  ship  the  Three  Graces  of  Liverpool.  These  words  are  inserted 
in  the  condemnation,  and  it  seems  to  have  been  done  for  the  purpose  of  ez« 
pressing  her  not  to  be  neutral.  But  the  other  ground  is  clear  and  decisive, 
and  I  entirely  agree  with  the  rest  of  the  Court  that  under  a  warranty  of 
neutrality  the  party  warranting  must  see  that  the  vessel  is  completely  docu- 
mented, and  must  comply  in  every  respect  with  the  ^marine  regular  f^lSOl 
tions  of  the  enemies'  countries.  On  both  grounds  I  think  the  sen-  >-  -' 
tence  is  conclusive.  Rule  discharged.' 

1  See  the  cases  cited  in  the  note  to  Saloucci  v,  Johnson,  B.  R.,  H.  25  G.  8,  post) 
vol.  iv. 


MANNING  V.  NEWHAM.»    June  19. 

Insnranoe  on  ship,  cargo  and  freight  from  Tortola  to  London.  The  ship  was  driven 
back  to  Tortola ;  aud  being  foand  unfit  for  the  voyage,  and  it  being  impossible  to 
repair  her,  was  sold.  There  were  no  yessels  at  Tortola  by  which  the  cargo  could 
be  forward^,  and  it  was  accordingly  sold  for  nearly  the  sum  insured.  The  insured 
having  abandoned,  Held,  that  this  was  a  total  loss. 

This  was  an  action  on  a  policy  of  insurance  at  and  from  Tortola  to  Lon- 
don on  the  ship  Grace,  a  prize-ship,  loaded  at  Surinam,  and  on  the  freight 
and  goods. 

The  ship  was  valued  at £2,470 

The  freight 2,250 

The  cargo 12,400 

17,120 


at  twenty-five  guineas  per  cent,  premium,  free  of  particular  average.  At 
the  trial  before  Lord  Mansfield,  it  appeared  that  the  ship  sailed  on  the  first 
of  August ;  but  on  the  second  was  found  unable  to  keep  with  the  convoy,  being 
leaky ;  and  on  the  third,  making  signals  of  distress,  was  ordered  back  by  the 
commodore  of  the  convoy  to  Tortola.  On  the  sixth  of  August  she  arrived 
at  Tortola,  and  on  a  survey  was  found  unfit  for  the  voyage,  and  that  it  was 
impossible  to  repair  her  in  the  West  Indies ;  on  which  the  ship  was  sold  for 
£900,  and  the  cargo  for  £11,700,  there  being  no  ship  at  Tortola  large  enough 
to  bring  the  cargo  to  Europe.  Under  these  circumstances  the  owners  aban- 
doned to  the  underwriters,  and  claimed  as  for  a  total  loss.  A  verdict  having 
been  found  for  the  plaintiff,  the  defendant  obtained  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  that  there  was  not  a  total  loss 
either  of  the  ship  or  of  the  cargo. 

Haworth,  Wood,  and  Murphy,  were  heard  against  the  rule ;  and  Lee,  S. 
G.,  and  Wallace^  contra.  [Lord  Mansfield. — I  think  it  fit  to  fix  the  facts 
with  precision.  There  was  no  ship  at  Tortola  to  bring  home  the  whole  cargo. 
There  was  no  precise  evidence  of  damage  to  the  cargo.  *Two  cap-  pieion 
tains  stated  that  it  was  not  damaged,  and  there  was  no  evidence  ■- 
specifying  a  particular  damage.  I  rather  inclined,  in  summing  up,  to  con- 
sider it  not  as  a  total  loss  as  to  the  ship  and  cargo ;  as  to  the  freight  it  was 
admitted  to  be  such.  The  jury  found  that  the  loss  was  total.  It  is  a  ques- 
tion of  law,  and  I  think  it  should  be  considered  by  Che  Court  with  care.j 

Our.  adv,  vult, 

I S.  C.  shoHly  reported  Park  Ins.  221,  6th  ed. :  Marsh  Ins.  585 ;  2  Camp.  624  s., 
from  the  MSS.  of  Oibbs. 
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Lord  Mansfield  now  delivered  the  judgment  of  the  Court.  After  stating 
the  facts  of  the  case,  hin  Lordship  proceeded. — At  the  trial  I  felt  a  prejudice 
in  favor  of  considering  this  as  a  partial  loss.  The  object  of  the  purchaser  at 
Tortola  was  to  forward  the  ship  and  goods  to  London.  The  subjects  of  insu- 
rance were  three, — the  ship,  the  freight,  and  the  cargo.  It  was  not  disputed 
that  the  loss  of  the  freight  was  total,  so  that  the  only  question  was  as  to  the 
ship  and  cargo }  and  we  are  all  come  to  this  conclusion ,  that  the  jury  have 
determined  that  question  rightly.  The  principle  is,  that  if  the  voyage,  in 
consequence  of  a  peril  within  the  policy,  is  lost,  or  is  not  worth  pursuing,  that 
is  a  total  loss.  Here  the  vessel,  which  was  a  large  Dutch  ship  with  sugars 
from  Tortola  to  London,  wa9  driven  back,  and  became  totally  unfit  for  the 
TOjage.  That  loss  could  not  be  immediately  supplied.  There  was  no  ship 
Bafficieotly  large  to  bring  the  cargo  to  London.*  What  evidently  shows  that 
it  could  not  be  forwarded  is,  that  part  of  the  cargo,  bought  by  the  owners 
themselves,  has  not  yet  arrived  in  London.  It  is  admitted  that  the  freight 
is  totally  lost,  and  the  same  arguments  which  apply  to  the  cargo  apply  also  to 
the  ship.  Under  these  circumstances  we  all  think  that  the  voyage  is  lost, 
and  that  is  the  ground  of  our  determination.  This  is  consistent  with  former 
cases,  and  the  introduction  of  nice  distinctions  would  be  inconvenient. 

Rule  discharged.* 

'  If  the  cargo  can  be  forwarded,  it  is  not  a  total  loss.  See  Wilson  v.  Royal  Ex- 
eliaoge  Ass.  Co.,  2  Camp.  N.  P.  C.  626. 

'  The  doctrine  laid  down  in  the  above  case  has  been  much  narrowed  by  subsequent 
deeisioDs,  if  not  overruled.  See  Parsons  v,  Scott,  C.  B.,  E.  50  0.  8,  2  Taunt,  868  ; 
Anderaon  v,  Wallis,  B.  B.,  M.  64  G.  8,  2  M.  &  S.  240 ;  Hunt  v.  Royal  Exchange  Ass. 
Co.,  B.  R.,  £.  66  Q.  8,  6  M.  &  S.  47.  But  see  Wilson  v.  Royal  Exchange  Ass.  Co.,  2 
Campb.  N.  P.  C.  625,  where  Lord  Ellenborouqh  said  he  acceded  to  the  principal 
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WILSON  and  Another,  Assignees  of  FLETCHER,  v.  CREIGHTON  and 
Another.^    Nov,  8th. 

A,  fts  agent  for  rarioas  persons  (but  not  receiving  a  del  credere  commiasion),  effected 
▼arious  insurances  for  his  principals  with  B,  an  nnderwriter,  upon  which  insa- 
ranees  various  losses  and  returns  of  premium  were  due.  B,  having  become  bank- 
rupt, Held,  that  in  an  action,  by  his  assignees,  against  A,  for  the  amount  of  pre- 
miums, the  latter  could  not  set  off  the  amount  of  the  losses,  or  of  the  returns  of 
premium. 

This  was  an  action  of  assumpsit.  The  declaration  contained  the  common 
counts,  charging  the  defendants  with  being  indehted  to  the  bankrupt  before 
bankruptcy  ;  and  another  set  of  counts,  charging  them  with  being  indebted 
to  the  plaintiff's  as  assignees.  The  defendants  pleaded  the  general  issue, 
and  gave  notice  of  set-oflF,  '<  in  £3000,  upon  divers  policies  of  insurance  by 
the  bankrupt  before  he  became  bankrupt,  underwritten,  as  an  assurer  to  the 
defendants,  upon  divers  goods,  ships,  and  merchandises,  in  the  respective 
policies  mentioned,  which  goods,  ships,  and  merchandises,  have  been  totally 
lost  to  the  defendants ;  and  also  in  £2000,"  &c. 

The  case  was  tried*  at  Guildhall,  before  Lord  Mansfield,  after  Easter 
Term  last,  and  a  verdict  was  found  for  the  plaintiffs  for  £835  2«.  2d.,  subject 
to  the  opinion  of  the  Court  on  the  following  case. 

**  The  defendants  had  large  dealings  with  Fletcher,  the  bankrupt,  in  the 
following  manner.  As  agents  or  factors  to  various  correspondents,  they  paid 
to  him,  or  were  debited  by  him,  for  premiums  upon  insurances  on  behalf  of 
their  ^correspondents,  and  had  credit  for  the  losses  as  they  happened,  r^cioQi 
and  for  the  return  of  premiums.  The  defendants  had  no  commission  ^  -' 
del  credere,  and  none  of  the  correspondents  for  whom  they  insured,  are  in- 
solvent. But  to  all  their  correspondents,  except  one,  they  are  in  advance, 
more  or  less,  on  account  of  the  policies.  Fletcher  became  a  bankrupt  on  the 
23d  of  November,  1780." 

The  question  for  the  opinion  of  the  Court  was,  "  Whether  the  defendants 
can  set  off  the  debit  side  of  the  account  hereunto  annexed  against  the  credit 

I  S.  C.  cited  1  T.  R.  118. 
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ode  thereof;  which  aeoonnt  has  been  drawn  out  rince  the  bankruptoy  of 
Fletcher,  bj  the  plaintifis,  the  assignees;  as  to  the  credit  side,  and  by  the  de* 
fendants,  as  to  the  debit  side  thereof.  If  the  Coort  shall  be  of  the  opi- 
nion/' &c. 

[The  credit  side  consisted  of  yarions  preminms  on  different  yessels,  not 
mentioned  on  whose  account  the  insurance  was  made,  amounting  in  all  to 
£d47  19<.  8^.  The  debit  side  consisted  of  various  losses,  and  returns  of 
premium,  on  the  same  vessels,  to  the  amount  of  £835  2s.  2^.,  which  the  de- 
fendants proposed  to  sel  off.  The  balance,  being  £112  17s.  6^.,  they  had 
paid  into  Court ;  but  by  a  mistake  in  the  account,  afterwards  discovered,  it 
appeared  that  they  had  not  covered  the  whole  of  the  plaintiffs'  demand,  so 
that,  even  if  the  Court  had  been  of  opinion  with  them,  there  must  have  been 
a  verdict  for  the  plaintiffis  for  £6  odd.] 

Law,  for  the  plaintiffs. — ^The  question,  whether  these  are  mutual  credits, 
will  depend  on  the  statutes  of  setH>ff.  There  must  be  an  exact  mutality. 
The  parties  must  sue  and  be  sued  in  the  same  right.  To  this  purpose  the 
eases  are  numerous  and  uniform.  The  demand  is  for  different  premiums, 
irhich,  according  to  usage,  are  not  paid  at  the  time,  but  as  between  the  as- 
luer  and  assured  are  considered  as  paid,  and  the  credit,  by  usage,  is  given  to 
the  broker  only.  The  test  is,  mutality  of  remedy.  Creighton  could  not 
bring  an  action  for  these  losses  without  averring  an  interest  in  the  assured. 
It  would  otherwise  be  a  wagering  policy.  The  action  is  for  different  pre- 
miums, and  the  set-off  for  different  losses.  The  employment  of  the  same  bro- 
ker makes  no  privity.  If  various  customers  keep  money  with  the  same 
banker,  the  latter  cannot  sue  for  sums  due  to  his  various  customers.  With 
regard  to  the  premiums,  from  the  time  the  receipt  is  written  on  the  policy, 
r*1341  ^^^^  ^^  considered  as  *paid  by  the  assured,  and  the  credit  for  them 
^  -'is  given  by  the  insurer  to  the  broker.  The  broker  could  not  have 
saed  for  the  returns  of  premium,  nor  could  he  have  proved  the  debt  under  the 
commission. 

Piggotj  for  the  defendants. — There  are  two  cases  of  the  same  nature  stand- 
iBg  for  argument — the  present,  and  that  of  Wilson  v.  Watson  and  Bashleigh. 
The  only  difference  is,  that,  in  the  latter,  the  policies  were  made  in  the  de- 
fendants' own  names,  which  is  not  so  in  the  present  case.  [Cur.  This  dif- 
ference does  not  appear  in  the  case.  We  must  take  it  as  it  stands  in  the 
ease.]  The  defendants  did  not  act  as  brokers ;  they  purchased  goods  here, 
insured  them,  and  sent  them  abroad  on  account  of  their  correspondents :  but 
thev  were  liable  to  the  sellers  here,  and,  in  case  of  loss,  they  undoubtedly 
had  a  lien  on  the  policies.  They  transacted  their  own  business  without  the 
intervention  of  a  broker.  The  premiums  were  not  paid  at  the  time,  but  were 
carried  to  account,  and  settled  at  Christmas. 

The  case  must  be  governed  by  the  statutes  of  set-off.  At  common  law 
there  was  no  set-off.  The  statutes  with  regard  to  set-off  have  been  liberally 
construed  by  the  Court  of  Chancery,  and  there  is  no  difference  between  the 
courts  in  the  construction  of  the  acts.  In  equity,  bonds  not  due  have  been 
allowed  to  be  set  off,  deducting  the  discount.  Ex  parte  Deeze,  Cane.  1744, 
1  Atk.  269 ;  Green  v.  Parmer,  B.  R.,  B.  8  G.  8,  4  Burr.  2214, 

Lord  Mansfiklb. — First,  with  regard  to  the  premium,  the  credit  is  given 
to  the  broker;  and  as  between  the  principal  and  the  underwriter  it  must  be 
regarded  as  paid.  The  broker  is  the  debtor  for  it.  The  credit  could  not  be 
to  the  man  who  does  not  appear,  and  who  is  not  known.  Then  what  would 
tile  broker  set  off  f  Losses  payable  to  the  principal,  for  which  the  principal 
Uone  can  sue.  So  as  to  the  return  of  premium ;  that  must  be  to  the  princi- 
pal. I  agree  that  the  construction  must  be  the  same  in  this  court  as  in  a 
JQU  xfVL— 7 
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oonrt  of  equity ;  but  it  seems  to  me  that  these  debts  cannot  be  set  off  against 
one  another,  for  tbej  an  due  to  different  persons. 

WiLLES  and  AsHVRST,  Justices,  of  the  same  opinion. 

6uLL£B,  Justice. — ^I  am  of  the  same  opinion.  In  Green  *v.  Far-  r«iQ5i 
mer,  the  debts  were  mutual ;  here  thej  are  in  different  rights,  and  a  >-  -' 
oourt  of  equity  never  went  so  fiir  as  to  allow  a  set-off  in  snch  a  case. 

Postea  to  the  plaintiffs.^ 

>  The  cases  on  this  subject  are  rery  nomerous ;  see  them  collected  Montagu  on 
Set-off,  22,  2d  ed. ;  Hughes  on  Insurance. 


HENCHMAN  v.  OFFLEY.'    Nov.  13. 

An  insurance  was  effected  on  goods  on  board  any  ship  or  ships  from  B.  to  L.,  sailing 
within  certain  dates ;  and  another  insurance  was  effected  in  the  same  terms,  on 
the  same  voyage,  within  certain  other  dates.  The  insurer  shipped  goods  on  board 
two  yessels ;  and  not  haying  the  policies,  made  a  declaration  before  a  magistrate, 
that  he  had  shipped  goods  to  the  amount  of  £4889,  on  board  ressel  A.,  under  the 
first  policy.  Both  yessels  sailed  within  the  time  mentioned  in  the  first  policy,  and 
A.  was  lost  Held,  that  this  was  a  sufficient  appropriation  of  the  first  policy  to 
the  goods  on  board  of  A. 

This  was  an  action  on  a  policy  of  insurance  for  £6000  on  goods,  at  and  from 
Bengal  to  London,  on  board  any  ship  or  ships  which  should  have  sailed  on  or 
between  the  1st  of  September,  1779,  and  the  1st  of  June,  1780.  At  the  trial, 
before  Lord  Mansfield,  it  appeared  that  the  plaintiff  wrote  from  India  to  his 
correspondent  in  London  to  make  insurance  on  goods  to  be  shipped  on  ship  or 
ships  for  England  to  the  amount  of  £6000.  He  afterwards  wrote  for  a 
second  insurance,  in  the  same  manner,  for  £4000,  on  goods  at  and  from 
Bengal  to  London,  on  board  any  ship  or  ships  which  should  sail  between  the 
1st  of  February  and  the  81st  of  December,  1780.  The  policies  were  effected 
accordin^y,  and  the  plaintiff  shipped  the  goods  on  board  two  ships,  the 
General  Barker  and  the  Ganges ;  and  at  the  time  of  the  shipping  of  the  goods 
on  board  the  General  Barker,  he  made  a  declaration,  before  Sir  Elijah  Impey, 
that  he  had  shipped  goods  on  board  that  yessel  to  the  amount  of  £4889, 
under  the  first  policy.  The  goods  shipped  on  board  the  Ganges  were  of  the 
value  of  £1100.  Both  the  vessels  sailed  within  the  time  mentioned  in  the 
first  policy,  and  arrived  in  the  Channel  together,  but  the  General  Barker 
wss  afterwards  lost.  At  the  trial  the  plaintiff  contended,  that  the  policy 
npon  which  the  action  was  brought  related  wholly  to  the  goods  on  board  the 
General  Barker ;  and  Lord  Mansfield  admitted  evidence  of  the  declaration 
made  by  the  plaintiff  before  Sir  Elijah  Impey.  For  the  defendant  it  was 
insisted  that  such  evidence  was  inadmissible,  and  that  the  second  policy 
ought  to  come  into  contribution.  A  verdict  foip  £6000  having  been  found 
for  the  plaintiff,  Cowper  '''moved  for  a  new  trial.  The  Court  thought  r^ti  oai 
the  case  very  clear,  but  granted  a  rule  to  show  cause,  in  order  to  set  I-  ^ 
right  a  mistake  which  the  plaintiff  had  made  in  computing  the- loss. 

Lee,  Cowper,  and  Piggot,  in  support  of  the  rule. — ^The  contract  between 
these  parties  must  be  construed  according  to  the  situation  in  which  things 
stood  at  the  time  when  it  was  entered  into,  and  cannot  be  affected  by  any* 
thing  done  afterwards  by  one  party  without  the  participation  of  the  other. 
At  the  time  of  the  policies  being  underwritten,  nothing  was  stated  to  the 
underwriters,  as  to  the  plaintiff  shipping  so  much,  on  board  the  General 
Barker,  and  so  much,  on  board  the  Ganges;  all  that  the  underwriters  knew 
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was,  tluii  the  goods  were  to  be  shipped  on  board  a  ship  or  ships.  If  the 
Ganges  had  been  lost,  the  underwriters  on  the  first  policy  might  have  been 
ealled  npon  to  contribnte  to  the  loss,  for  they  had  no  knowledge  of  the  de- 
claration made  by  the  plaintiff  at  Bengal.  The  insurance  under  the  first 
policy  attached  upon  any  goods  loaded  on  board  any  ship  or  ships  sailing  on 
ihe  voyage  inaared  within  the  period  mentioned  in  the  policy.  If,  then,  the 
underwriters  on  the  first  policy  would  have  been  bound  to  contribute  in  case 
the  Ganges  had  been  lost,  they  are  entitled  to  the  benefit  of  salvage  on  all 
the  goods  on  board  both  ships. 

WaUaeey  contra. — ^It  is  certainly  not  enough,  in  order  to  effect  an  appro- 
priation  of  a  particular  policy,  that  the  insurer  should  form  a  resolution  in 
his  own  mind,  which  he  may  disclose  or  not,  as  he  pleases,  after  the  event; 
hut  hare  he  does  everything  that  it  was  in  his  power  to  do.  Not  having  the 
polieiea  in  India,  he  could  not  endorse  on  them  the  memorandum  of  appro- 
priadon ;  but  he  goes  before  the  first  magistrate  of  the  place  and  takes  a 
solemn  oath  of  the  apportionment  which  it  was  in  his  discretion  to  makoi 
without  communication  with  any  underwriter.  Could  the  underwriter  say, 
Ton  shall  not  distribute  your  property  as  you  please ;  but  I  will  apply  to 
thb  policy  all  the  goods  you  ship,  in  whatever  ship,  and  to  whatever  amount  P 
Lord  Mansfibld. — ^The  only  question  is,  if  salvage^  is  to  be  allowed  for 
r*1371  ^^^^^y  ^^®  difference  between  the  sum  "^insured  and  the  value  of  the 
^  J  goods  on  board.  [Wallace. — ^We  add  the  premium,  which  make  up 
the  £60^0.3  The  plaintiff  had  no  idea  of  insuring  the  premium — ^there 
most  be  salvage  as  to  £1100.  It  is  clear  from  the  letters,  that  that  was  not 
intended.     It  was  an  after-thought. 

BuLLER,  Justice. — The  insurance  is  on  the  goods  only;  the  plaintiff  has 
not  insured  the  premium. 

Per  Cur,  The  attorneys  will  settle  it  without  a  new  trial,  and  there  must 
be  no  costs,  see  Kewley  v.  Ryan,  C.  B.,  T.  84  G.  8, 1  H.  Bl.  343. 

'  Mr.  Wilson,  in  his  note  of  this  case,  obseryes,  that  the  word  saWage  is  ill  applied, 
and  that  the  Court  only  meant  that  the  whole  interest  in  both  ships  was  £6000,  of 
which  £1100  was  safe. 


APPLETON  V.  SWEETAPPLE.*    Nov.  13. 

Where  a  bill  payable  on  demand  is  taken  in  payment  for  goods,  it  is  not  necessary 

to  present  it  the  same  day  on  which  it  is  receiYed. 
SmbU,  that  reasonable  time  is  a  question  of  law. 

This  was  an  action  against  the  defendant  as  drawer  of  a  hill  of  exchange 
payable  on  demand.  It  was  tried  before  Lord  Mansfield,  at  the  sittings 
mr  last  Trinity  term,  when  the  following  appeared  to  he  the  facts  of  the 
caae.  The  bill  of  exchange,  which  was  drawn  by  the  defendant  upon  Brown 
and  Collinson,  was  paid  to  the  plaintiff  at  the  Corn-market  at  Mark  Lane, 
on  the  sixth  of  March,  about  twelve  o'clock.  The  plaintiff  kept  cash  with 
Borrien  and  Co.,  who  were  bankers  east  of  the  Mansion-house,  to  whom  the 
bill  was  sent  a  little  before  five  o'clock  on  the  same  day,  and  by  the  bankers 
it  was  presented  the  same  day  to  Brown  and  Collinson,  hj  whom  it  was 
narked,*  but  not  paid,  nor  was  it  ever  paid  by  tbem.  The  bill  would  have 
been  paid  to  a  private  person,  but  bankers  do  not  pay  to  each  other  after 
four  o'clock.  The  custom  of  the  Corn-market  was  proved  to  be,  that  after 
breaking  up  about  one  o'clock,  the  clerks  go  home,  where  they  are  employed 

18.  C.  cited  Bayley  on  Bills,  192;  1  Esp.  Big.  69,  4th  ed. 

1  As  to  the  effect  of  marking  a  bill  or  check,  see  Bobson  «.  Bennet,  C.  B.,  E.  50  <}• 
^2TaQnt.888. 
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half  an  hour  or  more  in  accounting  for  the  bills  received  that  day ;  and  thej 
then  send  them  to  the  bankers,  sometimes  before  dinner,  and  sometimes 
after.  The  bill  in  question  was  carried  to  Dorrien's  after  the  derk  had 
dined.  For  the  pluntiff  it  was  proved,  by  a  salesman  in  Smithfield  market, 
that  he  sometimes  received  drafts  to  the  amount  of  many  thousand  pounds; 
and  that  he  could  not,  if  he  kept  six  men  for  the  '''purpose,  present  r^ti  go-i 
them  the  same  day.    It  appeared  that  there  were  four  bankers  east  !>        ^ 


of  the  Mansion-house  who  did  not  use  the  clearing-house,  and  fourteen  wesi 
of  the  Mansion-house  who  never  sent  their  drafts  till  the  next  day }  see  Biek^ 
ford  V.  Ridge,  2  Campb.  587.  Bankers  using,  the  clearing-house  did  hot 
pay  after  three  o'clock  as  between  one  another ;  bankers  not  using  it,  not 
after  four  o'clock  as  between  one  another.  Lord  Mansvixld,  in  summing 
up  to  the  jury,  directed  them  as  follows.  ''  The  question  is,  what  time  the 
holder  of  a  draft  has  to  present  it  to  the  banker  on  whom  the  draft  is  drawui 
without  running  the  hazard  of  his  solvency.  The  plaintiff  says,  until  the 
next  day ;  the  defendant  says,  only  the  time  necessary  for  carrying  it.  The 
general  question  is,  what  is  the  time  within  which  it  -is  convenient  and  rea- 
sonable to  force  the  holder  to  present,  or  make  him  liable  in  case  of  insol- 
vency. It  is  a  question  of  law  and  fact  proper  for  the  determination  of  a 
jury.  In  another  case,  Medcalf  v.  Hall,  B.  B.,  T.  22  a.  3,  ante,  p.  113, 
a  jury  have  given  their  opinion,  but  with  too  great  a  latitude ;  for  they  say, 
that,  by  the  usage  of  the  city,  the  plaintiff  might  either  have  sent  the  draft 
to  his  bankers,  or  have  received  it  himself,  before  the  house  of  Brofm  and 
Gollinson  stopped  payment ;  but  they  have  not  defined  the  usage.  By  the 
general  rule,  the  holder  of  a  bill  has  until  the  next  day  to  receive  it.  A 
man  may  do  less,  but  he  cannot  do  more,  than  the  rule  allows.  No  agree- 
ment can  relax  what  the  law  obliges ',  but,  within  its  limits,  men  may  make 
regulations  for  their  own  convenience.  The  last  jury,  being  aware  of  this, 
established  their  verdict  on  the  usage  :  you  are  therefore  to"  find  if  there  be 
any  such  usage ;  and  if  there  be  none,  this  case  is  the  same  as  that  of  a 
draft  on  a  west-end  banker.  But  whenever  there  is  an  usage  properly  so 
called,  such  usage  makes  the  law ;  and  every  merchant  is  supposed  to  take 
notice  of  it,  and  to  refer  to  it  as  much  as  if  it  were  expressed.  The  usage, 
as  stated,  is  this — that  a  draft  received  in  the  city  east  of  the  Mansion-house, 
by  a  person  not  a  banker,  on  a  banker  east  of  the  Mansion-house,  ought,  if 
there  be  time,  to  be  carried  for  payment  before  five  o'clock.  >  The  draft  in 
question  was  received  '^'a  little  before  twelve,  and  sent  by  the  plidn-  r«|QQ-i 
tiff  to  his  banker  about  half  after  four.  There  is  no  evidence  of  any  ^  ^ 
such  usage.  Mr.  Hankey  proves,  that  until  he  belonged  to  the  clearing- 
house, he  never  sent  his  drafts  until  the  next  day,  if  he  received  them  after 
eleven  o'clock.  There  is  no  evidence  of  any  usage  as  to  persons  not 
bankers ;  and  if  they  have  till  the  next  day  (though  the  bankers  may,  for 
convenience,  a^e  to  settle  sooner),  the  law  cannot  be  narrowed  as  to  them. 
The  practice  of  the  clearing-house  is  only  evidence  of  a  usage  confined  to 
certain  bankers,  and  not  extended  to  others.  The  Bank  of  England  never 
send  until  the  next  day,  and  there  is  no  difference  between  the  Bank  of 
England  and  other  bankers.  Take  the  usage  into  your  own  hands,  and  see 
whether  you  can,  on  your  consciences,  say,  that  there  is  such  an  usage  within 
the  city  of  London."  The  jury  having  consulted  for  three  hours,  brought 
in  a  verdict  for  the  defendant,  saying,  that  they  found  the  usage,  except 

>  This  was  stated  to  be  the  practice  bj  one  of  the  speeial  jury  in  Riokford  v.  Badge, 
2  Gampb.  N.  P.  C.  687 ;  but  in  that  case  Lord  Ellkkbobougb  said,  *'  I  cannot  hear 
of  anj  arbitrary  distinotion  between  one  part  of  the  citj  and  another.  It  is  not 
competent  to  bankers  to  laj  down  one  rale  for  the  eastward  of  St  Paul's,  and  another 
for  the  westward.    Thej  may  as  well  fix  npon  St  Peter's  at  Rome." 
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tint  there  was  no  di&renee  of  east^nd  west  of  the  Manflion-hoiue.     A  rale 
for  a  new  trial  haying  been  obtained, 

Waliace  showed  cause,  and  edntendedi  that  after  three  yerdicts  the  same 
way  in  this  ease,  and  in  Medcalf  iy:'HaH;  the  Court  would  not  interfere. 

Lee  and  Wbodj  contra. — ^The  usage  €ojilid  by  the  jury  is  contrary  to  all 
evidence,  and  to  every  day's  practice ;  iaii  ik  has  been  held,  in  numerous 
cases,  that  a  draft  may  be  kept  till  the  next'dij,     Moore  v,  Warren,  B.  R., 
H.  7  G.  1,  1   8tr.  416;  Turner  t;.  Mead,  B.  «.,  H.  7  G.  1, 1  Sir.  416; 
Mainwarine  v.  Harrison,  B.  R,  H.  8  G.  1,  1  Staff  .5Q8  ;  Fletcher  v.  Sandys, 
B.  R.,  H.  19  a.  2,  2  Str.  1248.     It  was  said  by.^lhe.  Court,  in  Medcalf  v. 
Hall,  that  reasonableness  was  a  question  of  law;*&nd  there  are  many  au- 
thorities to  the  same  e&et,  Co.  Litt.  56,  b.  2  Inst.  223>.''  So  the  rules  as  to 
reasonable  fines  on  admittances  to  copyholds,  and  as  to* ^e -length  of  time 
in  cases  of  notices  to  quit,  have  been  laid  down  by  th^-Jtf^ges.     If  this 
be  the  law,  these  juries  have  acted  directly  contrary  to  law.  '^fii't  supposing 
r*l401     ^^  ^^^  *^  ^  ^  question  of  law  but  of  fact,  this  jury  httvd  found  a 
*^       -*    verdict  contrary  to  evidence.     The  usage,  as  now  found  by  the  jury, 
is  against  the  evidence  on  the  trial,  for  there  was  no  proof  of  general  vjMCge 
in  the  city.     It  was  proved  that  there  was  no  such  usage  at  SmithfieM,  the 
Corn-market,  or  the  Bank.     The  particular  agreement  of  certain  bankers  as 
to  the  clearing-house,  which  is  a  private  institution,  cannot  mafte  an  usage, 
riiord  Mansfield  inquired  whether  there  was  any  instance  of  the  Court 
Bavins  granted  a  third  or  fourth  new  trial  on  the  same  point.     Lee  replied 
that  there  was  in  Chancery.'] 

Lord  Mansfield  said  he  was  mistaken  if  the  Court  had  laid  it  down  that 
aotwithstanding  any  usage,  the  next  day  was  the  time.  All  that  he  under- 
stood to  have  l^en  said  was,  that  the  next  day  should  be  the  rule  if  it  stood 
clear  of  any  usage,  but  he  thought  that  clear  usage  might  vary  the  rule. 
He  had  doubts  about  the  question ;  but  in  this  case  he  thought  there  ought 
to  be  a  new  trial,  since  the  general  usage  was  not  supported  by  the  evidence. 
Bqllsr,  Justice. — ^In  a  question  of  law,  however  unpleasant  it  may  be 
to  OS,  we  most  not  yield  to  the  decision  of  a  jury.  I  do  not  doubt  that  a 
special  jury  in  London  will,  if  desired,  find  a  special  verdict.  The  usage  is 
to  be  considered,  but  such  usage  must  be  reasonable,  and  it  is  for  the  Court 
to  say  whether  it  is  good  or  bui.  I  think  that  this  verdict  is  against  evi- 
dence, as  well  as  against  law,  and  I  have  not  a  doubt  about  granting  a  new 
trial  [Lord  Mansfield. — If  a  new  trial  be  granted,  is  evidence  of  usage 
to  be  received?  I  have  no  idea  that  it  cannot.]  As  a  general  question,  I 
tiiiok  it  ought;  but  the  judge  should  direct  the  jury  to  disregard  it  if  it  be 
uireasonable. 

AsHUBBT,  Justice,  said,  that  reasonableness  or  unreasonableness  was  a 
qoestion  of  law ;  that  he  did  not  think  the  evidence  could  be  stopped,  in 
^mne,  because  it  could  not  be  known  what  usage  would  be  proved ;  but 
that  the  judge  should  direct  the  jury  what  degree  of  regard  they  should  pay 
to  it,  and  should  direct  them  not  to  pay  any  if  he  thought  it  unreasonable. 
r*l4l1  '^^^^  ^^  ^^  ^^'^  ^  ^'^  ^^^  cause,  ^he  should  have  no  difficulty  in 
^  ^  telling  the  jury,  that  he  thought  the  usage  bad,  both  from  the 
ahoTioess  of  the  time  and  the  uncertainty  as  to  di£ferent  persons. 

Rule  absolute. 

The  cause  was  wiin  tried  at  the  sittings  after  this  term,  when  the  jury 

tgain  found  a  verdict  for  the  defendant.     A  motion  was  again  made  for  a 

new  trial  by  Lee,  in  Hilary  term,  2S  Geo.  3,  when  the  Court  refused  it,  as  it 

appeared  that  the  usage  proved  at  the  trial  was  more  general  than  that  in- 

*  A  third  trial  was  granted  in  Tmdal  v.  Brown,  B.  R.,  £.  26  0.  4, 1  T.  B.  171.  See 
•^  Qoodwin  o.  Qlbbons,  B.  B.,  T.  7  G.  8,  4  Burr.  2108 ;  Tidd's  Pr.  986,  8th  ed. 
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msted  on  at  the  former  trials,  not  bein^eonfined  to  the  put  of  the  dtj  east 

of  the  Mansion-hoiifie,  but  general  thrq^lg^oat  the  city.  This,  BuiiUSBy  J., 
said,  varied  the  case  mnch ;  and  as  tfa^Coirrt  had  pointed  out  to  the  plain- 
tiff how  he  might  raise  the  qnestioiten  the  record — by  demurrer  to  eTidenoe, 
or  bill  of  ezoeptions,  as  shoold  b^.nbper — and  as  he  had  not  done  so,  he 

was  not  entitled  to  another  new«6w' 

•  .•.  • 
.-. 

>  With  regard  to  the  period  Vithin  wbieh  bills  payable  at  a  eertaui  time  after  n^t 
iniist  be  presented,  see  MbQpiah  v.  D'Bgoino,  C.  B.,  M.  86  O.  8,  2  H.  BL  666; 
Goupj  V.  Harden,  C.  B.-,'67  O!  3,  7  Tannt  169;  2  Marsh.  464;  Holt,  N.  P.  C.  842, 
8.  C. ;  Fiy  v.  HilL  G.  Bl,  %  67  O.  8,  7  Tannt  897 ;  Shute  v.  Robins,  coram  Lord 
TnnKDiH,  1828,  >4|loodj  &  Malkin,  N.  P.  C.  188. 

As  to  the  time  of  piteenting  ehechs  and  bankers'  notes,  see  Bobeon  v.  Bennet,  C. 
B.,  £.  60  G.  8,,4!-J^umt  888;  Biekford  r.  Ridge,  coram  Lord  Bubmbokouoh,  1810, 
2  Gampb.  69^;iRMldington  v.  SilTester,  ffitt.  after  T.  T.,  67  6.  8,  Chitty  on  Bills, 

274,  7th  ed.> -leeching  v. ,  coram  Gibbb,  C.  J.,  Holt,  816  (ji.) ;  Williams  p. 

Smith,  B*^*R„  £.  69  G.  8,  2  B.  &  A.  496;  Camidge  v.  Allenby,  B.  B.,  H.  7  &  8  G.  4, 
6  B.  &C.  -^rff;  James  o.  Holditch,  B.  R.,  E.  7  G.  4,  8  D.  &  R.  40. 

fa  fteyerM  of  the  cases  aboTC  mentioned,  the  question,  whether  reasonable  time  is 
a  matter  of  law  or  of  fact,  arose.  As  to  this  point,  see  also  Tindal  v.  Brown,  B.  R., 
E.  2^-G.  8, 1  T.  R.  168;  Hilton  v.  Shepherd,  B.  R.,  E.  86  G.  8,  6  East,  14  (n.); 
Barbishire  v.  Parker,  B.  R.,  H.  46  G.  8,  6  East,  8;  Parker  v.  Gordon,  B.  B.,  £.  46 
G.  8,  7  East,  886 ;  Bateman  v.  Joseph,  B.  R.,  T.  60  G.  8,  12  East,  484 ;  Facey  v, 
Hnrdom,  B.  R.,  T.  6  G.  4,  8  a  ft  C.  216,  6  D.  ft  R.  68,  S.  a 


*The  BISHOP  of  LONDON  r.  FYTCH."    JVor.  15.         [*142] 
A  bond  giren  bj  a  parson  to  the  patron  to  redgn  upon  request  is  legal. 

This  was  a  writ  of  error  from  the  Common  Pleas,  in  a  ^uare  xmpedity 
broaght  by  Lewis  Disney  Fytch  against  the  Bishop  of  London,  for  refasiDg 
to  admit  John  Eyre,  clerk,  to  the  chnrch  of  Woodham  Walter  in  Essex. 

The  Bishop  pleaded  two  pleas.'  1.  That  the  said  chnrch  is  a  benefice,  with 
the  cure  of  souls ;  and  being  vacant,  as  aforesaid,  it  was  corruptly,  simonia- 
cally,  and  unlawfully,  and  against  the  form  of  the  statute,  &c.,  agreed  by 
and  between  the  said  Lewis  Disney  and  one  John  Eyre,  that  the  said  Lewis 
Disney  should  present  the  said  John  Eyre,  his  clerk,  to  the  said  church,  so 
being  vacant  as  aforesaid ;  and  that  the  said  John  Eyre  should,  in  considera- 
tion thereof,  seal,  and  as  his  act  deliver  (a  general  bond  of  resignation) : 
that  the  said  Lewis  Disney,  in  pursuance  of  the  said  agreement,  did  corruptly, 
Ac.,  present  the  said  John  Eyre  to  the  said  Bishop  tobe  admitted,  instituted, 
and  inducted ;  that  the  said  John  Eyre  corruptly,  &c,  executed  the  bond, 
which  the  said  Lewis  Disney  corruptly  accepted ;  by  means  of  which  pre- 
mises, and  by  force  of  the  statute,  &e  presentation  of  the  said  John  Eyre, 
by  the  said  Lewis  Disney,  became  void. 

The  Bishop  pleaded,  2.  That  he  claims  nothing  but  as  ordinary ;  and  that 
the  said  church  being  vacant,  as  aforesaid,  it  was  for  the  purpose  of  invcBting 
the  aforesaid  Lewis  Disney  with  an  undue  influence,  power,  and  control  over 
the  said  John  Eyre  as  rector  of,  &c.,  in  case  the  said  John  Eyre  should,  upon 
such  presentation  to  be  made  by  him  the  said  Lewis  Disney,  as  is  herein- 
after mentioned,  be  admitted,  instituted,  and  inducted  into  the  same,  agreed 

>  8.  C.  1  Ea8t»  487 ;  and  in  error,  2  Br.  P.  C.  211,  2d  ed. ;  Cnnaingham's  Law  of 
Simony,  62. 

'  In  support  of  his  defence  in  this  action,  the  Bishop  filed  a  bill  for  a  diseoTery,  to 
which  the  defendant  demurred ;  but  the  Lord  Chancellor  orermled  the  demurrer. 
Bee  Bishop  of  London  v.  Fytch,  Cane.  T.  21  Geo.  8,  1  Br.  C.  C.  96;  Appendix  to 
Cnnningham  on  Simony,  184. 
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by  and  between,  fte.,  (as  in  the  int  plea).  And  the  said  Bishop  farther 
says,  that  upon  sach  presentation  of  the  said  John  Eyre  to  him  the  said 
r*l431  ^^^^P'  ^^^  ^^  pnrpoee  aforesaid  made,  '^he  the  said  Bishop,  as 
*-  -*  ordinary  of  the  said  chnrch,  did  then  and  there  duly  inquire  oon* 
oemine  the  fitness  of  the  said  John  Eyre  to  be  by  him  admitted,  instituted, 
and  iodncted  into  the  said  rectory  and  parish  church ;  and  that  upon  such 
inquiry  in  that  behalf  made,  he  the  said  Bishop  did  fully  discover  and  find 
out  that  the  said  John  Eyre  had  sealed,  and  as  his  act  and  deed  delivered  to 
the  said  Lewis  Disney  such  writing  obligatory  as  aforesaid,  made  in  such 
penal  sum  and  with  such  condition  for  making  void  the  same  as  is  herein- 
before mentioned ;  and  that  by  means  thereof  the  said  Lewis  Disney  would 
have  acquired  and  had  an  undue  influence,  power,  and  control  over  the  said 
John  Eyre  as  rector  of,  &c.,  if  he  the  said  Bishop  had  upon  such  presenta- 
tioQ  admitted,  instituted,  and  inducted  the  said  John  Eyre  into,  &c. ;  and 
by  reason  of  the  premises,  the  said  John  Eyre  then  and  there  became  and 
was  an  unfit  person  to  be  by  him  the  said  Bishop  admitted,  &c.,  into  the 
rectory,  &o.,  upon  and  by  virtue  of  that  presentation. 

To  the  first  plea  the  plaintifif  demurred  generally ;  to  the  second  plea  he 
demurred,  and  assigned  for  cause  that  there  is  no  specification  of  the  undue 
inflaence,  or  power,  or  control  mentioned,  Ac.,  to  which  the  said  Lewis  Disney 
could  give  any  answer,  or  upon  which  a  proper  issne  could  be  joined ;  and 
that  it  is  not  alleged  how  and  in  what  manner  the  said  John  Evre  was  or 
did  become  a  person  unfit  to  be  admitted,  Ac.,  so  that  any  issue  could  be  taken 
upon  such  allegation  of  his  unfitness. 

The  Bishop  joined  in  the  demurrer,  and  in  Hilary  Term,  1782,  the  Court 
of  Common  Pleas  gave  judgment  for  the  defendant  in  error  upon  both  pleas. 
Adanif  for  the  plaintiff  in  error. — An  objection  was  taken  in  the  Court  oi 
Common  Pleas  to  the  second  plea,  which  it  will  be  proper  to  dispose  of  in 
the  first  instance.  It  was  said  that  the  canon  law  ought  to  have  been  set 
out  in  that  plea.  Now  by  the  statute  Articuli  Cleri,  c.  18,  and  by  other 
statutes,  the  canon  law  has  been  adopted,  and  is  become  part  of  the  common 
law,  and  it  was  therefore  unnecessary  to  set  it  out. 

It  is  not  requisite  to  go  through  all  the  cases  on  resignation-bonds.  Those 
cases  arose  between  the  parties  to  the  bonds,  which  were  supported  on  the 
prindple  Quod  fieri  nan  debit,  factum  valet.  This  question  comes  on  in 
1^1441  ^'^^^^^  shape.  The  Bishop,  who  possesses  the  power  of  judging,  '''has 
'-  ^  deemed  the  contract  improper.  The  statute  of  simony,  31  miz.  c. 
6,  8.  5,  provides,  that  if  any  person  shall,  for  any  sum  of  money,  reward,  gift, 
profit,  or  benefit,  directly  or  indirectly,  or  for  or  by  reason  of  any  promise, 
Agreement,  grant,  bond,  &c.,  or  for  any  sum  of  money,  reward,  gift,  profit, 
or  benefit  whatsoever,  directly  or  indirectly  present  or  collate  any  person,  &c., 
every  snch  presentation  shall  be  void.  This  statute  provides  affainst  the 
sale  of  presentations;  but  should  the  Court  decide  against  the  plaintiff  in 
error,  that  provision  would  become  nugatory.  The  parson  has  only  to  refuse 
to  resign,  when  the  patron  may  sue  him  on  his  bond,  and  recover  the  price 
of  the  presentation.  That  the  Bishop  has  the  full  discretion  over  the  in^- 
tution,  and  has  the  power  of  saying  who  is  a  proper  person  to  fill  the  church, 
tppears  from  Lynwood,  107,  281,  and  from  1  Inst.  96,  844.  The  policy  of 
the  law  has  always  been  against  these  bonds ;  Johnes  v,  Lawrence,  B.  B., 
T-  8  Jac.  1,  Cro.  Jac.  248 ;  and  there  are  several  cases  in  which  their  vali- 
dity has  been  doubted.  Swayne  v.  Carter,  Comb.  394 ;  Orahame  v,  Gra- 
liame,  Cane.  1682,  1  Yem.  131.  There  is  a  manuscript  note  of  an  opinion 
of  1^0 WELL,  J.,  to  the  same  effect.  The  ecclesiastical  law  has  established 
▼srious  rules  for  the  behavior  of  the  der^,  and  by  those  rules  the  parson 
most  take  an  oath  of  canonical  obedience ;  out  how  can  he  be  obedient  to  the 
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ordinary  when  he  is  bound  to  resign  at  the  will  of  the  patron  7    He  is  also 
bound  to  resign  pnrely;  and  how  can  he  do  so  under  this  bond?     Inde- 
pendently of  simony,  this  bond  is  bad  by  the  common  law.     It  was  said  In 
the  Court  of  Common  Pleas  that  patronage  was  merchantable.    It  is  so;  bat 
it  is  merchantable  only  according  to  law,  and  not  otherwise.    The  definition 
of  a  benefice  is,  that  it  is  an  ecclesiastical  freehold,  an  office  for  life.     Ije 
Febure's  Traite  des  Fiefs;  Father  Paul's  History  of  Ecclesiastical  Benefices, 
83;  Craig  de  Feudis;  Wood's  Institutes,  152.    A  benefice,  being  an  oflice 
for  life,  is  not  defeasible  by  the  parson  and  patron.    No  resignation  is  valid 
till  accepted  by  the  proper  ordinary.     The  ordinary  is  not  obliged  to  aocept 
a  resignation ;  and  the  law  has  appointed  no  known  remedy  if  he  will  not 
accept,  any  more  than  if  he  will  not  ordain.    Oibs.  822 ;  3  Bum.  321.    He  who 
attempts  to  alter  the  tenure  of  his  offioe  acts  contrary  to  law,  and  is  an  unfit 
^person  to  be  instituted.     An  office  cannot  be  granted  upon  any  other  r^iiAK^ 
tenure  than  has  been  usual.    Even  the  king  cannot  grant  offices  in  any  I-         -' 
other  manner  or  form  than  has  been  usual.    4  Inst.  75,  87,  146;  Com.  Dig. 
Officer  (A.  1).    If  the  stipulation  contained  in  the  bond  had  been  inserted 
in  the  instrument  of  presentation  to  the  bishop,  can  any  person  say  that  it 
would  not  have  been  competent  to  the  bishop  to  refuse  such  a  presentation  ? 
Suppose  the  case  of  a  bishop  himself  who  should  give  such  a  bond  to  any 
person,  can  there  be  any  doubt  that  it  would  be  void  ?  and  shall  it  void  in  a 
superior  and  not  in  an  inferior?    Going  out  of  ecclesiastical  offices,  suppose 
that  the  Chanoellor  took  such  a  bond  from  a  Master  in  Chancery,  or  that 
the  Judge  of  a  court  of  law  should  give  such  a  bond,  would  not  the  act  in 
such  cases  be  illegal? 

Lee,  contra. — General  bonds  of  resignation  are  good  both  at  law  and  in 
equity,  unless  an  ill  use  is  attempted  to  be  made  of  them.  It  is  so  said  by 
Lord  Habdwioke  in  Grey  v.  Hesketh,  Cane.  1755,  Amb.  268 ;  and  in  the 
same  case,  which  was  sent  out  of  Chancery  into  this  Court,  B.  R.,  H.  28 
Geo.  2,  3  Burn's  Ecc.  L.  354,  it  was  held  by  this  Court  that  such  bonds 
are  valid.  The  defendant  there  relied  upon  the  same  objection  as  has  been  taken 
on  the  other  side,  and  pleaded  that  he  offered  to  resign  the  living,  but  that 
the  ordinary  refused  to  accept  the  resignation.  The  answer  given  by  the 
Court  was,  that  the  defendant  had  undertaken  for  the  acceptance  of  the 
bishop.  There  are  numerous  cases  in  which  it  has  been  held  that  general 
bonds  of  resignation  are  good.  In  Baker  v.  Watson,  B.  R.,  H.  20  &  21  Car. 
2,  2  Keb.  446,  the  Court  said,  that  it  had  been  above  a  dozen  times  adjudged 
that  such  a  condition  is  good,  and  in  Peele  v.  The  Bishop  of  Carlisle,  B.  R., 
M.  6  Geo.  1, 1  Str.  227,  the  Court  refused  to  let  the  defendant's  counsel 
argue  the  vsdidity  of  such  bonds,  they  having  been  so  often  established  even 
in  courts  of  equity.  Injunctions  have  indeed  been  obtained  against  such 
bonds,  but  only  in  cases  where  an  ill  use  has  been  made  of  them,  the  Court 
recoffnising  the  bonds  themselves  as  good.  Durston  t^.  Sandys,  Ganc.  M. 
1686,  1  Yem.  411 ;  Peele  v.  Capel,  Cane.  M.  9  G.  1, 1  Str.  534.  What  is 
the  '^  undue  influence,  '''power,  and  oontrol,"  mentioned  in  the  plea,  r«'i4gi 
and  how  can  issue  be  taken  on  such  an  allegation  ?  Had  the  bond  ^  ^ 
been  given  or  used  for  any  ill  use,  as  if  it  were  given  to  elude  the  statute  of 
simony,  that  might  have  been  alleged  in  the  plea,  and  if  unanswered  it  would 
have  avoided  the  instrument.  The  language  of  the  bishop,  in  his  plea, 
amounts  to  this :  <<  I  will  not  admit  this  man,  because  he  has  entered  into  a 
bond  which  is  good  according  to  the  law  of  the  land." 

Lord  MANSfiELD. — ^I  have  a  full  note  of  the  argument  of  this  case  in  the 
Court  of  Common  Pleas.  The  general  question  brought  before  this  Court 
by  the  pleadings  is  the  legality  of  the  bond;  for  the  statement  of  ''  undue 
influence"  is  too  vague^  and  therefore  I  leave  that  out  of  the  case.    But  I 
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deehre  my  assent  to  tbe  doctrine  of  the  Court  of  Common  Pleas,  that  if  a 
eornipt  purpose  were  alleeed  and  not  denied,  it  would  avoid  the  bond  at  law 
vithoot  an  injunction.  If  the  bond  were  made  use  of  for  the  purpose  of  de- 
manding money,  or  of  procuring  the  giving  up  of  tithes,  or  for  any  other  bad 
use,  it  would  be  evidence  of  a  simoniaciQ  contract.  I  also  lay  out  of  the 
case  the  objection  as  to  the  canon  law,  which  indeed  is  more  general  than 
the  common  law.  The  only  question  then  is  the  validity  of  the  bond.  The 
statute  of  simony  passed  in  the  reign  of  Elizabeth,  and  in  the  time  of  James 
L  such  a  bood  vras  held  good.  In  1698,  ^^shop  Stillingfleet  wrote  an  ezcel- 
leat  treatise*  against  these  decisions  of  a  court  of  law;  and  if  the  matter 
were  entire,  much  is  said  in  that  discourse  that  might  merit  consideration. 
But  it  cannot  now  be  urgued.  We  are  bound  by  the  decisions,  if  we  thought 
them  ever  so  wrong.  The  general  question  is  so  well  established  that  I  do 
not  think  it  would  be  decent  to  go  into  it. 
WiLLXS,  Justice,  of  the  same  opinion. 

AsHHRST,  Justice. — ^I  also  am  of  the  same  opinion.  If  the  bond  be  legal, 
as  it  ia  according  to  the  decisions,  the  different  form  in  which  this  comes 
before  the  Court  will  not  vary  the  case.  The  bishop  only  says,  "I  will  not 
grant  institution,  because  a  legal  bond  has  been  given  by  the  clerk/' 
r*1471  *BuLLER,  Justice. — Nothine  but  positive  authority  could  induce 
^  J  me  to  concur  in  opinion  with  we  rest  of  the  Court.  I  think  there  is 
grat  weight  in  the  opinion  of  Mr.  Justice  Fowsll;  and  if  the  inconveniences 
which  have  followed  had  been  foreseen,  I  think  the  Judges  would  never  have 
determined  as  they  have  done.  It  is  difficult  to  reconcile  the  decision  to  the 
principles  of  pleading.  The  bond  is  to  resign  on  reauest,  which  means  any 
request.  If  the  request  were  unreasonable, liow  could  that  be  put  upon  the 
record  ?  It  would  be  a  departure.  It  is  a  great  stretch  to  say  that  though 
the  bond  may  be  bad  it  must  be  good.  From  the  record  we  cannot  say  what 
wftsthe  motive  for  giving  it.  As  to  the  second  plea,  the  undue  influence  not 
being  assigned,  it  must  be  bad.  The  decisions  are  uniform,  and  unless  we 
support  them,  the  rule  of  stare  decisis  must  be  blotted  out  of  the  books. 

Lord  Mansfield. — I  forgot  to  observe,  that  there  seems  to  me  to  be  no 
difference  between  the  present  case  and  a  case  where  the  question  arises  be- 
tween obligor  and  obligee.  Judgment  affirmed. 

Upon  this  judgment  a  writ  of  error  was  brought  in  the  House  of  Lords, 
vbi  several  questions  were  proposed  for  the  opinion  of  the  Judges.  After 
tbe  Judges  had  delivered  their  opinions,  a  debate  and  division  of  the  House 
ensued,  when  there  appearing  to  oe,  for  reversing  the  judgment  nineteen,  and 
igiinst  it  eighteen,  it  was  oi^ered  and  adjudged,  that  the  judgment  given  in 
the  Court  of  King's  Bench,  affirming  a  judgment  given  in  the  Court  of  Com- 
mon Pleas,  should  be  reversed.* 

'  A  IKieonne  eoneermng  Bonds  of  Besignation  of  Benefices,  in  Point  of  Law  and 
CoBsdeaee,  by  the  Bight  Bev.  Father  in  God,  Edward  Lord  Bishop  of  Worcester; 
IjpndoD,  1698.    See  also  A  Letter  to  the  Archbishop  of  Canterbnrj  in  Answer  to  the 

Bishop  of  8 about  Bonds  of  Besignation.   Stillingfleet's  Miscellaneous  Disooorses, 

87;  Loud.  1786. 

'2  Brown's  P.  C.  211,  2d  edit.,  Cnnningham's  Law  of  Simony,  62,  S.  G. 

Buoe  the  dedrion  of  this  ease,  it  has  been  held,  that  a  bond  giTen  by  an  incumbent 
•0  reside  on  the  liTing,  or  to  resign  if  he  do  not  return  to  it  after  a  notioe,  is 
^  Bsgshaw  V.  Bossley,  B.  B.,  M.  81  Geo.  8,  4  T.  B.  78.  In  that  case  Lord 
KiSTox  observed,  *<  I  ayoid  saying  anything  respecting  the  case  of  the  Bishop  of 
^^om  V,  Pytch.  When  that  question  comes  again  before  the  house  of  Lords,  they 
^»  I  hare  no  doubt,  reidew  the  former  decision,  if  it  should  become  necessary." 
00  a  bond  of  resignation,  with  condition  to  reside  and  to  keep  the  premises  on  the 
^!^S  in  repair,  was  held  legal.  Partridge  v.  Whiston,  B.  B.,  T.  81  Geo.  8,  4  T.  B. 
'^  It  was  also  for  some  time  considered  that  the  authority  of  the  decision  by  the 
^*^  did  not  apply  to  bonds  of  resignation  in  favor  of  a  specified  person.    See 
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Newman  v,  ^Kewnum,  B.  B.,  E.  65  Geo.  8,  4  M.  &  8.  66;  Lord  Sondes  v. 
Fletcher,  B.  B.,  T.  8  Geo.  4,  6  B.  &  A.  885 ;  Dashwood  v.  Peyton,  Cane,  ^"1481 
1811,  18  Yes.  87;  Bowlatt  v.  Rowlatt,  Cane,  1820,  1  Jao.  &  Walk.  288.  ^ 
But  on  an  appeal  to  the  Hoase  of  Lords  in  the  case  of  Lord  Sondes  v.  Fletcher,  the 
Jadgment  of  the  Court  of  King's  Benoh  was  reversed.  8  Btngh.  501 ;  1  Bligh.  N.  8. 
144.  And  it  was  held  that  a  bond  giTon  for  resigning  a  living  in  favor  of  one  of 
two  brothers  of  Uie  patron  was  void.  In  conseqnenoe  of  this  decision  two  eiatates 
were  passed,  of  which  the  first,  7  &  8  Geo.  4,  o.  25,  has  a  retrospective  operation  only. 
By  the  second  of  those  statutes  (the  0  Geo.  4,  c.  94),  engagements  entered  into  for 
the  resignation  of  any  benefice,  to  the  intent  that  one,  or  Uiat  one  of  two  persons 
specially  named  therein  (being  the  uncle,  son,  grandson,  brother,  nephew,  or  grand 
nephew  of  the  patron),  shall  be  presented,  are  rendered  valid,  subject  to  certain  re- 
strictions and  provisions  contained  in  the  statute. 

The  authorises  and  arguments  on  the  subject  of  general  resignation-bonds  are 
fully  collected  by  Mr.  Bythewood  in  the  notes  to  his  Precedents  in  Conveyancing,  voL 
8,  p.  882,  1st  ed. 


PAGE,  Esq.,  v.  HOWAED.    Mv.  15. 
(Reported,  Caldxoott,  228.) 


GOODRICHT,  on  the  demise  of  HABE,  v.  BOARD  and  JON£S.>    iVov.  19. 

Lord  Bolingbroke,  seised  in  fee,  leased  to  Stevens  for  twenty-one  years  in  1765.  In 
1770  he  granted  an  annuity  to  Mrs.  Hare,  and  as  a  security  demised  the  premises 
in  the  possession  of  Stevens  to  Mrs.  Hare  for  ninety-nine  years,  if  he  should  so  long 
live,  with  a  proviso  that  Mrs.  H.  should  the  next  day  redemise  the  premises  to  him 
for  ninety-eight  years  and  eleven  months,  at  and  under  the  said  annuity.  Mrs.  Hare 
accordingly  redemised.  In  1778,  Lord  B.  conveyed  the  premises  to  Jones  in  fee, 
without  notice  of  the  annuity.  Jones  was  in  the  receipt  of  the  rents  from  1778, 
and  in  1775  levied  a  fine,  with  proclamations,  to  himself  in  fee.  The  annuity  be- 
came in  arrear  in  1774.  Five  years  having  passed  from  the  time  of  the  levying  of 
the  fine.  Held,  that  Mrs.  Hare  was  not  barred,  as  her  interest  had  never  been 
divested. 

This  was  an  action  of  ejectment,  tried  at  Kingston,  before  Ashurst,  J., 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
on  the  following  case : 

Lord  Bolingbroke  being  seised  in  fee  of  the  premises  in  question,  by  in- 
denture of  lease,  dated  the  first  of  March,  1765,  demised  the  same  to  W.  Ste- 
vens for  twentj-one  years  at  the  yearly  rent  of  £110,  which  lease,  by  mesne 
assignments,  ^became  duly  vested  in  the  defendant  Board.  Lord  r^iAgi 
Bolingbroke  by  bond,  dated  the  twenty-fourth  of  July,  1770,  with  ^  •' 
warrant  of  attorney  to  confess  judgment,  in  consideration  of  £3000,  became 
bound  to  the  lessor  of  the  pluntiff  in  £6000,  conditioned  for  the  payment  to 
her  of  an  annuity  of  £500  during  his  (Lord  Bolingbroke's)  life ;  and  by 
indenture  of  the  same  date,  in  consideration  of  the  said  sum  of  £3000  as  a 
further  security  for  the  annuity,  demised  the  premises  in  question  (among 
others)  to  the  lessor  of  the  plaintiff  for  ninety-nine  years,  if  he  should  so  lonff 
live,  at  a  pepper-corn  rent,  with  a  proviso  that  the  lessor  of  the  plaintiff  should 
on  the  next  day  redemise  the  premises  to  Lord  Bolingbroke  for  ninety-eight 
years  and  eleven  months,  if  he  should  so  long  live,  at  and  under  the  said  annuity 
of  £500.  The  lessor  of  the  plaintiff  accordingly  next  day  redemised  the 
premises  to  Lord  Bolingbroke.  Before  this  action  the  bond,  warrant  of  at- 
torney, and  indenture  of  demise  and  redemise  were  duly  registered,  according 
to  the  annuity  act.     By  lease  and  release,  dated  the  ninth  and  tenth  of 

1 S.  C,  but  without  the  arguments  of  connseL  Cmise  on  Fines,  249,  2d  ed.;  6 
Big.  288,  2d  edit. 
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March,  1773,  Lord  Bolingbroke,  for  a  fair  and  valoable  oonrideraiioD,  eon* 
vejed  the  premises  which  had  been  demised  to  Stevens,  together  with  the 
subsisting  lease  of  the  first  of  March,  1765,  to  the  defendant  Jones,  in  fee, 
who  in  Trinity  Term,  1775,  duly  levied  a  fine  of  tbe  premises,,  with  procla- 
mations, to  himself,  in  fee.  The  lessor  of  the  plaintiff  was  not  party  or  privy 
to  that  fine.  Lord  Bolingbroke  at  the  time  of  the  execution  of  the  lease  of 
tht  first  of  March,  1765,  was  in  the  actual  possession  and  receipt  of  the  rents 
and  profits  of  the  estate  in  question,  and  under  that  lease  Stevens  entered. 
Lord  Bolingbroke  was  also  in  the  actual  possession  and  receipt  of  the  rents 
and  profits  of  the  premises  at  the  time  of  the  execution  of  the  demise  and  re- 
demise between  him  and  the  lessor  of  the  plaintiff,  and  so  continued  until  and 
at  the  time  of  the  execution  of  the  lease  and  release  of  the  ninth  and  tenth 
of  March,  1773.  The  defendant  Jones  has,  ever  since  the  execution  of  the 
indentures  of  lease  and  release,  been  in  the  actual  possession  of  the  rents  and 
profits,  and  had  no  notice  of  the  annuity  granted  to  the  lessor  of  the  plaintiff 
till  the  present  action.  Five  years  from  the  time  of  levyinff  the  said  fine, 
without  any  claim  or  entry  on  the  part  of  the  lessor  of  the  plaintiff,  expired 
at  Easter,  1780.  The  present  ejectment  was  brought  in  Hilary  Term,  1782. 
r*l501  ^  ^Annuity  to  the  lessor  of  the  plaintiff  has  been  in  arrear  from  the 
*-        J  twenty-fourth  of  January,  1774. 

The  case  coming  on  for  argument  in  Trinity  Term,  Buller,  J.,  said,  The 
ease  is  inaccurately  stated.  It  does  not  appear  whether  Mrs.  Hare  gave 
notice  to  the  tenant  in  possession  at  the  time  of  the  grant.  If  she  did  not, 
it  ought  to  have  been  stated.  The  case  must  be  amended  in  that  point.  It 
must  also  be  stated  that  Board  refused  to  pay  the  rent  The  five  years  to  bar 
run  from  the  proclamations ;  that  also  is  not  stated. 

On  a  later  day  in  the  same  term,  Morgan  informed  the  Court  that  the  par-> 
ties  had  not  been  able  to  agree  as  to  the  amendments  to  be  made  in  the  casoi 
and  also  that  there  was  reason  to  believe  that  the  defendant  Jones  had  notice 
of  the  incumbrance,  although  the  plaintiff's  attorney  had  inadvertently  admit- 
ted that  he  had  not. 

The  case  was  argued  in  this  term  by  Morgan  for  the  plaintiff,  and  by  Rou$ 
far  the  defendant. 

Morgan. — ^There  is  no  decision  expressly  in  point,  though  many  cases,  de- 
cided on  the  effect  of  fines,  will  bear  by  analogy  upon  this  case.  At  the  time 
of  the  conveyance  to  Jones,  Lord  Bolingbroke  had  a  term,  with  reversion  for 
years  to  Mrs.  Hare,  reversion  to  himself  in  fee.  On  the  conveyance  to  Jones, 
tbe  latter  took  only  the  estate  which  Lord  Bolingbroke  had.  Could  Lord 
Bolingbroke,  had  he  remained  in  possession,  have  avoided  his  own  grant  to 
Mrs.  Hare  7  And  can  Jones,  who  claims  under  him,  avoid  it  ?  The  fine 
operates  upon  the  lawful  estate  of  the  party  who  levied  it,  but  it  does  not 
operate  upon  the  estate  of  Mrs.  Hare,  which  is  not  divested  or  turned  to  a 
right 

Tbe  situations  of  Mrs.  Hare  may  be  considered  in  four  different  views :  1. 
As  lessee;  2.  As  lessor;  3.  As  mortgi^ee;  and  4.  As  grantee  of  a  rent- 
cbarge:  and  in  whichever  view  the  case  is  considered,  it  will  appear  that  she 
is  not  barred.  As  a  lessee,  she  is  protected  by  the  statute  21  H.  8,  c.  15, 
tbat  << farmers  shall  enjoy  their  leases  against  recoveries  by  feigned  titles.'' 
Tbis  statute  was  passed  with  reference  to  recoveries,  but  a  fine  and  non-clum 
have  not  a  greater  operation  than  a  recovery.  Hurst  t;.  Bourne,  B.  R.,  H.  1 
Addc,  Salk.  339.  2.  Considering  Mrs.  Hare  as  a  lessor,  on  her  redemise  to 
P1511  ^''^  Bolingbroke  the  fine  cannot  operate.  It  is  clear  that  *if  a  lessee 
*-  -*  for  years  levies  a  fine  without  first  making  a  feoffment,  the  fine  will 
be  void,  for  the  purpose  of  making  title  by  way  of  non-claim,  by  reason  of 
the  imbecility  of  the  tenant's  estate.    Carter  v,  Bamardiston,  Cane.  M.  1718^ 
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1  P.  Wms.  519;  Fermor'B  case,  Cano.  H.  44  Elis.,  8  Reg,  77  a.  8.  Ab  a 
mortgagee,  Mrs.  Hare  cannot  be  affected  by  the  fine,  for  the  mortmgor  is 
tenant  at  will  as  regards  the  mortgagee.  Corbet  v.  Stone,  0.  B.,  H.  1651, 
T.  Rajm.  147 ;  Freeman  v.  Barnes,  B.  R.,  T.  22  Car.  2, 1  Vent.  82.  See 
Hall  dem.  Surtees  v.  Boe,  B.  R.,  E.  3  G.  4;  5  B.  ft  A.  687;  1  DowL  &  R 
840,  S.  C. ;  5  Cruise  Diff.  268,  2d  ed.  [Bulleb,  J.— Are  not  those  cases 
in  which  the  mortgagee  had  possession  of  the  title-deeds  ?  As  that  &ct  is 
not  found,  will  not  Mrs.  Hare,  if  a  mortgagee,  be  a  fraudulent  mortgagee  ? 
The  Court  of  Chanoety  always  postpones  the  first  mortgagee  to  the  second 
where  the  title-deeds  are  not  taken  possession  of.]  4.  If  Mrs.  Hare  be  the 
grantee  of  a  rent*charge,  that  charge  being  a  thing  incorporeal  and  collate- 
ral to  the  land,  cannot  be  divested,  and  consequently  she  cannot  be  barred  of 
it  by  the  fine.  Smith  v,  Stapleton,  B.  R.,  E.  15  Eliz.  Plow.  435,  Co.  Litt 
838,  2  Bac.  Ab.  549.  In  any  of  these  lights,  therefore,  Mrs.  Hare  is  enti- 
tled to  judgment. 

The  argument  for  the  defendant  being  postponed.  Lord  Mansfikld  said, 
Tou  should  think  of  the  following  points :  1.  Whether  the  assignees  of  Lord 
Bolinffbroke  can  be  in  a  better  situation  than  Lord  Bolingbroke  himself.  2. 
Whether  Lord  Bolingbroke  oould  have  barred  Mrs.  Hare  by  a  fine.  3« 
What  Mrs.  Hare  is,  whether  lessee  or  lessor.  She  is  not  a  mortgagee  or 
grantee  of  a  rent-charge.  She  has  the  estate  only  as  a  collateral  security, 
and  as  long  as  the  annuity  is  paid  she  has  no  notice  of  the  estate  being 
divested.  • 

On  the  15th  November,  Rous  was  heard  for  the  defendant. 

There  are  three  principles  which  govern  all  the  cases  respecting  the  power 
of  fines  in  operating  as  a  bar :  1.  That  where  the  title  of  the  party  is  consistent 
with  the  estate  which  the  fine  was  meant  to  protect,  it  shall  not  be  barred ; 
2.  That  adverse  interests  are  protected  by  claim  within  the  ^proper  r^i  521 
time ;  3.  That  interests  in  actual  enjoyment  are  protected  without  I-  '' 
claim. 

Mrs.  Hare's  lease  was  to  commence  in  possession  upon  the  fidlure  of  pay- 
ment, which  was  in  January,  1774.  Stevens,  the  tenant,  paid  the  rent  to 
Jones  from  March,  1773,  and  the  possession  of  Stevens  was  his  possession. 
Whether  the  interest  of  Mrs.  Hare  was  present  or  future  is  immaterial,  be- 
cause she  has  made  no  entry,  and  five  years  have  elapsed ;  and  an  actual 
entry  is  necessaij  to  avoid  a  fine.  Berrington  v,  Parkhurst,  B.  R.,  H.  11 
Geo.  2,  2  Str.  1086.  The  demise  in  ejectment  must  be  subsequent  to  the 
entiy,  in  order  to  avoid  the  fine,  or  it  will  not  support  the  ejectment,  unless 
the  fine  be  void,  which  is  not  the  case  here.  There  is  no  interest  to  which  a 
fine  may  not  extend.  It  bars  a  rent-charge.  Conisbie's  case,  cited  Carter, 
24.  It  bars  the  interest  of  a  devisee  before  entry,  Hulm  v.  Heylock,  B.  B., 
M.  6  Car.  1,  Cro.  Car.  200;  Mayor  of  London  v.  Alford,  B.  R.,  H.  15  Car, 
1,  W.  Jones,  452,  of  a  tenant  by  eUgit^^  and  of  a  tenant  for  years.  It  wu 
at  one  time  contended,  that  a  fine  did  not  bar  a  lessee  for  years,  and  another 
question  was  made  whether  it  barred  a  lessee  who  was  out  of  possession ;  bat 
in  Saffyn's  case,  C.  B.,  E.  8  Jac.  1,  5  Rep.  123  b,  it  was  resolved,  that  thongh 
the  lessee  have  never  entered,  yet  that  as  he  has  an  interest  accompanied  with 
a  present  ability  to  take  the  profits,  such  interest  may  be  divested,  and  put  to 
a  right.  From  that  time  the  doctrine  has  been  uniformly  recognised.  Digh- 
ton  V.  Greenvil,  2  Vent.  321.  But  where  the  interest  of  the  party  is  con- 
sistent with  that  of  the  person  levying  the  fine,  it  will  not  operate  as  a  bar. 
Thus  the  interest  of  a  copyholder  is  not  barred  by  a  fine  levied  by  the  lord. 

1  Shep.  Toaeh.  22.  But  the  interest  of  tenants,  by  statate  merchant,  statute  ste- 
ple,  or  eUgitj  cannot  be  barred  by  a  fine  until  they  have  extended  the  lands,  or  pur- 
sued their  rights  in  some  other  manner,    Essay  on  Fines,  186. 
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See  Doe  drai.  Tamnt  v.  Hellier,  B.  B.,  E.  29  0«o.  8,  8  T.  IL  173.  So  in 
^doenlf  in  the  ease  of  trust  terms,  a  fine  levied  by  cestui  que  trust  will  not 
bar  the  inistee ;  but  where  the  term  is  not  oonsistent  with  the  estate  taken 
rti^o-i  nnder  the  fine,  the  latter  will  operate  "^as  a  bar,  as  was  held  in  Free- 
1-  ^  man  v.  Barnes,  B.  B.,  T.  22  Car.  2, 1  Sid.  458,  on  the  authority  of 
laeham  v.  Morrioe,  G.  B.,  £.  4  Gar.  1,  Gro.  Gar.  109.  These  oases  show  that 
if  Lord  Bolinebroke  had  levied  a  fine  to  confirm  Mr.  Jones's  estate,  it  would 
JisTe  barred  ue  term  vested  in  Mrs.  Hare,  although  after  the  default  he  was 
tenant  at  will  to  her.  In  the  ease  of  the  fine  levied  by  one  of  several  joint 
tenants  or  copartners,  it  is  a  question  of  fact  whether  or  not  the  possession  is 
adTene.  The  question  was  so  left  to  the  jury  by  Dk  Obey,  G.  J.,  in  Scrat- 
ton  V.  Soratton,  tried  before  him  in  the  Essex  assises,  and  a  new  trial  was 
moved  for  in  thia  court  and  denied.  Lord  Haedwiokx  also  held  the  same  in 
Story  9.  Lady  Windsor,  Ganc.  2  Atk.  630.  Whether  the  interest  supposed 
to  be  affected  by  the  fine  is  consistent  with  the  title  of  him  who  levies  it,  is 
matter  of  evidence.  All  claims  under  the  conmor  must  be  consistent  with 
the  title,  and  protected  by  the  fine.  Upon  this  principle  a  mortgagee  is  not 
barred  by  the  fine  of  the  mortgagor.  [Lord  MANSfiSLD.— Suppose  the  mort- 
gigor  conveys,  and  Uie  purchaser  levies  the  fine  without  notice  f ]  That  case 
wonld  depend  upon  the  question,  whether  the  mortgagee  had  the  freehold 
or  not 

Applying  these  principles  to  the  present  case,  it  appears  that  Mrs.  Hare 
bad  such  an  interest  as  was  capable  of  being  barred  by  a  fine  and  non-claim, 
for  she  had  a  right  to  enter  upon  the  land  l^fore  the  levving  of  the  fine ;  and 
it  also  appears  £at  her  interest  was  not  consistent  with  that  of  Mr.  Jones, 
80  u  to  avoid  the  effect  of  the  fine.    Nor  was  there  any  trust  between  her 
and  Mr.  Jones  which  might  prevent  the  fine  from  operating.    Jones  stands 
in  the  place  of  Lord  Bolingbroke  only  as  the  owner  of  the  inheritance,  and 
not  as  to  any  personal  notices  or  trusts  which  bound  Lord  Bolingbroke. 
Both  Jones  and  Mrs.  Hare  are  bona  fide  purchasers,  and  to  decide  against 
Jones  would  be  to  decide  that  fines  shall  bar  only  in  cases  of  wrongful  seisins 
and  possessions,  where  least  of  all  they  ought  to  bind.     It  is  said  that  Lord 
Bolingbroke  could  convey  no  more  than  he  had,  and  that  the  fine  protects 
only  the  estate  conveyed.     This  confounds  the  distinction  between  non- 
enlargement  of  estate  and  the  bar  created  by  the  statute  to  dormant  claims. 
If  there  has  been  any  breach  of  trust  between  Lord  Bolingbroke  and  Mrs. 
P1541  ^^^>  ^®  remedy  is  a  personal  one  against  *Lord  Bolingbroke,  as 
^      ^  where  a  trustee  sells  to  a  bond  fide  purchaser  without  notice ;  but 
the  present  is  a  dry  ouestion  of  law.    [Lord  MansfibU).— Suppose  both 
parties  innocent,  few  if  there  is  any  fraud  it  changes  the  question  totally :  if 
thmis  not,  is  Mrs.  Hare's  estate  divested?    For  if  Lord  Bolingbroke  had 
levied  the  fibie  to  his  own  use  there  would  have  been  no  question.] 

JC»r9a»  having  desired  time  to  reply,  the  case  stood  over;  and  now,  in 
'^P^yuig,  he  was  stopped  by  the  Gourt 

I^xd  Mahsfixld.— We  have  looked  into  all  the  cases,  and  no  doubt  re- 
gains with  any  of  us.  THis  Lordship  then  stated  the  case.]  On  this  case 
^^  appears  that  Jones  and  Mrs.  Hare  are  both  innocent.  Jones  is  a  bond  fide 
ponbaser  for  a  valuable  consideration,  and  Mrs.  Hare  is  not  alleged  to  have 
luui  uy  notice  of  the  conveyance  to  Jones.  There  was  no  notoriety  in  that 
^Q^yanoe  to  apprise  her  of  the  fact ;  the  lease  to  Stevens  was  still  subsist- 
iog)Uid  the  payment  of  the  rent  by  Stevens  to  Jones,  instead  of  to  Lord 
Bolingbroke,  was  not  notorious  in  the  country.  At  the  time  of  the  convey* 
tsoe  to  Jones,  in  1773,  there  were  no  arrears  of  the  annuity  due  to  Mra. 
Hare,  and  she  had  at  that  time  no  riig^t  to  come  upon  the  land.  Any  laches 
o&  htt  part  aftenrards  could  not.be  mold  fide  to  Jones;  so  that  it  is  a  quea* 
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tion  of  mere  law  between  the  parties  whether  Mrs.  Hare  is  bonnd  bj  the  fine 
and  non-claim.    This  question  depends  upon  a  rule  of  law  founded  in  good 
sense,  and  to  which  I  know  of  no  exception^  viz.,  that  no  fine  shall  bar  an 
estate  either  in  possession,  reversion,  or  remainder,  which  is  not  divided  and 
put  to  a  right.     This  is  the  first  resolution  in  Margaret  Podger's  case,  B.  R., 
E.  10  Jac.  1, 9  Rep.  106  a.    This  general  rule  is  illustrated,  explained,  and 
applied  in  the  books  to  a  variety  of  cases.     Thus  a  collateral  interest,  as  a 
rent-charge,  or  rieht  of  common,  cannot  be  barred  by  a  fine.     The  anthority 
in  Carter  is  mistiu^en.     The  owner  of  a  rent-charge  levied  a  fine  of  the  land, 
and  it  was  held  that  the  rent-charge  was  gone  by  the  fine ;  but  a  rent-charge 
in  a  third  person  will  not  be  barred  by  a  fine  and  non-claim.     The  parties  to 
a  fine,  or  one  of  them,  must  be  seised  and  possessed,  adversely  to  the  interest 
to  be  barred ;  if  that  interest  be  consistent  with  the  seisin  and  possession,  it 
is  not  barred.    Now  at  the  time  of  the  conveyance  to  Jones  there  was  no 
adverse  *posses8ion  by  Lord  Bolingbroke ;  there  were  no  arrears  of  rttj 551 
the  annuity,  and  Mrs.  Hare  had  no  right  of  entry.     At  the  time  of  '-         -* 
the  fine  being  levied,  a  vear  and  a  halfs  arrears  of  the  annuity  were  due; 
but  Mrs.  Hare  was  not  bound  to  resort  to  her  remedy  from  the  land ;  she 
had  other  security.    Nor  could  she  have  entered  into  the  possession  of  the 
land ;  she  could  only,  under  the  statute  4  &  5  Anne,  c.  16,  have  given  notice 
to  Stevens,  the  tenant,  and  have  brought  an  action  for  the  rent.     In  every 
shape  it  is  most  clear  that  her  interest  was  not  divested,  or  turned  to  a  right, 
and  remained  after  the  fine  just  a^  it  was  before.     The  consequence  is,  that 
there  must  be,  Judgment  for  the  plaintiff. 

Lord  Mansfield  informed  Mr.  Rous,  for  the  satisfaction  of  his  client, 
that  the  case  had  been  much  considered,  and  that  the  Judges  had  talked  it 
over  with  many  others. 

PINLEY,  Gent.,  one,  &o.  v.  BAGNALL.    Nov.  21- 

A,  an  attorney,  was  employed  by  B.,  another  attorney,  as  Ms  olerk,  and  it  was 
agreed  between  them  that  A  shoald  haye  the  benefit  of  the  common  law  business. 
G.  applied  at  the  offioe  of  B.,  and  common  law  and  other  boainess  was  done  for 
him  there.  In  an  action  brought  by  A.  against  C.  for  the  common  law  business, 
Held,  that  there  was  evidence  to  go  to  the  jury  of  a  retainer  of  A.  by  C.  SembU^ 
that  money  paid  cannot  be  given  in  evidence  under  a  count,  on  an  account  stated. 

This  was  an  action  brought  by  the  plaintiff,  an  attorney,  for  his  fees. 
The  declaration  also  contained  a  count  on  an  account  stated,  and  the  de- 
fendant pleaded  the  general  issue.  At  the  trial,  at  Warwick,  before  Gouu), 
J.,  it  appeared  that  the  plaintiff  had  acted  as  clerk  to  Mr.  Mainwaring,  an 
attorney  who  had  become  a  bankrupt.  The  defendant  had  employed  Main- 
waring  as  his  attorney,  and  had  never  applied  personally  to  the  plaintiff, 
otherwise  than  at  Mainwaring's  office,  and  in  his  absence.  It  appeared  that, 
by  agreement  between  Mainwaring  and  the  plaintiff,  the  latter  had  all  the 
benefit  of  the  common  law  business ;  but  of  this  agreement  the  defendant 
had  no  notice.  The  assignees  of  Mainwaring  delivered  a  bill  for  the  con* 
veyancing  and  other  business  done  by  the  defendant,  and  the  plaintiff  de» 
livered  a  bill  for  the  common  law  business.  The  plaintiff  gave  evidence  of 
money  paid  by  him  to  the  use  of  the  defendant,  which,  he  insisted,  might 
be  ffiven  in  evidence  under  the  count  on  an  account  stated.  The  learned 
Judge  before  whom  the  cause  was  tried  being  of  opinion  that  there  was  no 
evidence  of  a  retainer  of  the  plaintiff  by  the  defendant,  and  that  the  monev 
paid  could  not  be  given  in  evidence  under  the  ooont  on  an  aooonnt  statedi 
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r*1561  ^^'^B^^  ^^  plaintiff.     A  *nile  to  show  cause  why  tho  .nonsuit 
^       ^  should  not  be  set  aside  and  a  new  trial  had,  having  been  granted, 

Bafyny  was  beard  in  support  of  th^mle. — ^There  was,  at  all  eyents,  evi- 
dence of  a  retainer  sufficient  to  go  to  Ine  jury.  The  defendant  applied  to  an 
office  where  the  practice  was  for  the  plaintiff  to  have  the  benefit  of  the  com- 
son  law  business.  It  was  for  the  jury  to  say,  whether  that  did  not  consti- 
tute a  retainer.  Under  an  irmmtU  eomptUastentf  money  paid,  laid  out,  and 
expended,  may  be  given  in  evidence.  Originally,  the  practice  at  Nisi  Priua 
WIS  more  stricly  but  in  modem  times  it  has  been  much  relaxed.  In  the  case 
of  Keymis  v.  Bees,  at  the  Monmouth  Lent  Assises,  1779,  before  Bulleb,  J., 
the  declaration  contained  counts  for  goods  sold  and  delivered,  and  on  an  account 
stated.  It  appeared  that  a  bull  was  sold  for  a  certain  sum,  with  an  agree- 
ment to  return  six  guineas  of  the  price,  if  the  animal  was  returned  before  a 
certain  day.  The  bull  was  returned  before  the  day,  and  an  action  brought 
for  the  six  gaineas,  which  Bulleb,  J.,  permitted  to  be  given  in  evidence 
under  the  innmal  comptUastent.  So  in  Thompson  v.  Richards,  at  the  War- 
wick Summer  Assises,  1781,  before  Gould,  J.,  money  had  and  recieived  was 
given  in  evidence  under  the  tnsimul  computoitent^  on  the  ground,  that  any 
monej  for  which  the  defendant  was  liable  might  be  given  in  evidence  under 
that  count. 
Doyrd^  oontra. 

Lord  Manstieli). — ^The  defendant  applying  at  the  office  must  be  supposed 
to  employ  the  persons  at  that  office,  upon  the  terms  on  which  business  is 
there  done.  This  was  proper  for  the  consideration  of  the  jurv,  and  the  non- 
suit was  wronff.  As  to  the  second  point,  I  am  of  opinion  that  money  laid 
out  could  not  be  given  in  evidence  under  an  insimul  comwUaumt. 

BuLLER,  Justice. — ^Whenever  there  is  a  liquidated  deot,  it  may  be  given 
in  evidence  under  an  account  stated.  That  was  the  ground  of  my  decision 
at  Monmouth,  which  perhaps  was  a  strong  one ;  but  I  think  the  Court  should 
to  even  on  slieht  evidence  to  prevent  a  nonsuit  on  so  formal  an  objection. 
There  was  evidence  of  an  agreement  to  take  the  specific  sum  of  six  guineas 
if  the  bull  should  be  returned,  and  that,  therefore,  might  be  considered  as  a 
Bam  admitted  to  be  due.  Here,  too,  there  is  a  precise  sum ;  but  the  doubt 
1^1571  *^^  whether  there  was  any  assent.^  Upon  the  first  point,  I  think 
'-  ^  there  is  evidence  to  go  to  a  jury.  The  action  is  on  an  attorney's  bi]l 
which  was  delivered,  and  no  objection  made  to  it;  at  least  none  appears,  and 
I  should  think  that  alone  sufficient.  Rule  absolute. 

^  An  acknowledgment  or  assent  on  the  part  of  the  defendant  seems  to  be  absolutely 
ttMntiil.  See  Tncker  v.  Barrow,  B.  R.,  H.  8  &  9  Q.  4,  7  B.  &  C.  624 ;  1  Man.  &  R. 
^18,  8.  C.  See  also  Knowles  t^.  Michel,  B.  R.,  H.  51  G.  8, 18  East,  260;  Highmore 
*.  Prinroee,  B.  R.,  £.  66  0. 8, 5  M.  &  8.  68. 


FOLKES,  Bart.,  v,  CHADD  and  Others.*    Nov.  21. 

la  SB  action  of  trespass  for  ontting  a  bank,  where  the  question  is,  whether  the  bank, 
vhich  had  been  erected  for  the  purpose  of  prerenting  the  oyerflowing  of  the  sea, 
hid  eaoaed  the  choking  up  of  a  harbor,  the  opinions  of  scientifle  men,  as  to  the 
^eci  of  sach  an  embankment  upon  the  harbor,  are  admissible  STidenee;  and  eyi- 
<i«ioe  majr  also  be  giyen,  that  other  harbors,  similarly  situated,  where  there  are 
no  embaxikments,  have  begun  to  be  choked  and  filled  up. 

The  trustees  for  the  preserration  of  Wells  harbor  beinff  of  opinion,  that  a 
Mok  which  had  been  erected  above  twenty  years,  for  tne  purpose  of  pre- 

18.  C.  eited  4  T.  B.  408;  1  PhilL  St.  276,  6th  ed. 
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Tenting  the  sea  OYerflowing  some  meadows  which  had  desoended  to  the  plain- 
tiffy  contributed  to  the  choking  and  filling  up  of  that  harbor,  by  stopping  the 
back-water,  threatened  to  cut  it  down^n  which  the  plaintiff  applied  to  the 
Court  of  Chancery  for  an  injunction,  ^he  Court  thereupon  directed  aa  action 
of  trespass  to  be  brought  against  the  defendants  for  cutting  the  bank,  direct- 
ing the  trespass  to  be  admitted  at  the  trial ;  and  .that  the  only  point  in  dispute 
should  be,  whether  the  mischief  which  the  bank  did  to  the  harbor  was  a 
justification  for  the  cutting,  that  thus  the  merits  of  the  question  might  be  de- 
cided by  a  jury.    The  action  was  first  tried  at  the  last  Lent  Aasicee  for  the 
county  of  Norfolk,  when  the  evidence  of  a  Mr.  Milne,  an  engineer,  was 
received,  as  to  what,  in  his  opinion,  was  the  cause  of  the  decay  of  the  har- 
bor, and  to  show  that,  in  his  judgment,  the  bank  was  not  the  occasion  of  it 
The  plaintiff,  on  that  trial,  obtained  a  verdict,  and  in  Easter  Tenn  last  a  new 
trial  was  granted,  on  the  mund  that  the  defendants  were  surprised  by  the 
doctrine  and  reasoning  of  Mr.  Milne,  and  the  parties  were  directed  to  print 
and  deliver  over  to  the  opposite  side  the  opinions  and  reasonings  of  the  en« 
gineers  whom  they  meant  to  produce  on  the  next  trial,  so  that  both  sides 
might  be  prepared  to  answer  them.  Accordingly  they  went  to  trial  at  the  last 
^Summer  Assizes,  when  the  defendants  offered  evidence  to  show,  ^bat  p^j^g-i 
other  harbors  on  the  same  coast,  similarly  situated,  where  there  were  no  ^        -' 
embankments,  had  begun  to  fill  up  and  to  be  choked  about  the  same  time  as 
Wells  harbor.    They  also  called  Mr.  Smeaton,  an  eminent  engineer,  to  show 
that,  in  his  opinion,  the  bank  was  not  the  cause  of  the  mischief,  and  that  the 
cutting  the  bank  would  not  remove  it.     The  receiving  this  evidence  was 
objected  to,  as  the  inquiring  into  the  site  of  other  harbors  was  introducing  a 
multiplicity  of  facts  which  the  parties  were  not  prepared  to  meet.     It  was 
also  objected  that  the  evidence  of  Mr.  Smeaton  was  a  matter  of  opinion, 
which  could  be  no  foundation  for  the  verdict  of  the  jury,  which  was  to  be 
built  entirely  on  fiicts,  and  not  on  opinions.   Gould,  J.,  who  tried  the  cause, 
rejected  the  evidence.     Partridge  having  obtained  a  rule  for  a  new  trial,  on 
the  ground  that  the  Judge  had  improperly  rejected  the  evidence, 

Harding  J  CoU,  Graham,  and  Le  Blanc  showed  cause,  and  urged  the  ar- 
guments made  use  of  at  the  trial  in  support  of  the  objection.  They  insisted 
abo,  that  if  the  bank  originally  caused  the  mischief,  the  defendants  migbt 
cut  it  down,  though  it  would  not  restore  the  harbor. 

Wallace,  Partridge,  Joddrel,  and  Sa^er  having  been  heard  in  support  of 
the  rule. 

Lord  Mansfield  delivered  the  opinion  of  the  Court* — ^This  case  comes 
before  the  Court  under  the  same  circumstances  as  if  it  were  an  indictment 
for  the  continuance  of  a  nuisance,  and  it  is  a  question,  tberefore,!^whether  the 
demolition  of  the  bank  would  contribute  to  restore  the  harbor.  '  The  Court 
will  not  compel  the  removal  of  a  nuisance  where  it  does  not  appear  to  be  a 
prejudice,  but  will  set  a  small  fine.  Nor  would  the  Court  of  Chancery,  in 
this  case,  compel  the  pulling  down  of  a  bank  for  a  damage  which  might  be 
compensated  by  a  shilling. 

The  facts  in  this  case  are  not  disputed.  In  1758  the  bank  was  erected, 
and  soon  after  the  harbor  went  into  decay.  The  Question  is,  to  what  has 
this  decay  been  owing  ?  The  defendant  says,  to  this  bank.  Why  ?  Because 
it  prevents  the  back-water.  That  is  a  matter  of  opinion : — the  whole  case 
is  a  question  of  opinion,  from  foots  agreed  upon.  Nobody  can  swear  that  it 
was  tne  cause ;  nobodv  thought  that  it  would  produce  this  mischief  when  the 
bank  was  erected.  The  commisuoners  themselves  look  on  for  above  twenty 
^years,  until  a  property  has  been  acquired  which  would  be  good  by  the  r^i^i 
statute  of  limitations.  It  is  a  matter  of  judgment,  what  has  hurt  >• 
the  harbor.    The  plaintiff  says  that  the  bank  was  not  the  oooasion  of  it  On 
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the  first  trial,  the  evidence  of  Mr.  Milne,  who  has  constructed  harbors,  and 
obsenred  the  effect  of  different  causes  operating  upon  them,  was  receiTed ; 
ind  it  nerer  entered  into  the  head  of  any  man  at  the  bar  that  it  was  im- 
proper; nor  did  the  Chief  Baron,  who  tried  the  oause,  think  so.     On  the 
motion  for  the  new  trial,  the  receiving  Mr.  Milne's  evidence  was  not  objected 
to  as  improper ;  but  it  was  moved  for  on  the  ground  of  that  evidence  being 
a  surprise ;  and  the  ground  was  material,  for,  in  matters  of  science,  the 
reasonings  of  men  of  science  can  only  be  answered  by  men  of  science.  •  The 
Court  considering  the  evidence  as  proper,  directed  the  opinions  to  be  printed, 
and  to  be  exchanged.     Under  the  persuasion  of  this  being  right,  the  parties 
go  down  to  trial  again,  and  Mr.  Smeaton  is  called.     A  confusion  now  arises 
from  a  misapplication  of  terms.     It  is  objected  that  Mr.  Smeaton  is  going  to 
speak,  not  as  to  facts,  but  as  to  opinion.     That  opinion,  however,  is  deduced 
from  facts  which  are  not  disputed — ^the  situation  of  banks,  the  course  of  tides 
and  of  winds,  and  the  shifting  of  sands.     His  opinion,  deduced  from  all 
these  facts,  is,  that,  mathematically  speaking,  the  bank  may  contribute  to 
the  mischief,  but  not  sensibly.     Mr.  Smeaton  understands  the  construction 
of  harbors,  the  causes  of  their  destruction,  and  how  remedied,     tn  matters 
of  science  no  other  witnesses  can  be  called.   An  instance  frequently  occurs  in 
actions  for  unskilfully  navigating  ships.     The  question  then  depends  on  the 
evidence  of  those  who  understand  such  matters  f  and  when  such  questions 
come  before  me,  I  always  send  for  some  of  the  brethren  of  the  Trinity 
House.     I  cannot  believe  that  where  the  question  is,  whether  a  defect  arises 
from  a  natural  or  an  artificial  cause,  the  opinions  of  men  of  science  are  not 
to  be  received.     Handwriting  is  proved  every  day  by  opinion;  and  for  false 
evidence  on  such  questions  a  man  may  be  indicted  for  perjury.     Many  nice 
questioDS  may  arise  as   to  forgery,  and  as  to  the  impressions  of  seals; 
whether  the  impression  was  made  from  the  seal  itself,  or  from  an  impression 
in  wax.     In  such  cases  I  cannot  say  that  the  opinion  of  seal-makers  is  not 
to  be  taken.     I  have  myself  received  the  opinion  of  Mr.  Smeaton  respecting 
P1601  ™^^'^>  ^  ^  matter  of  science.     The  cause  '''of  the  decay  of  the  harbor 
^       -'is  also  a  matter  of  science,  and  still  more  so,  whether  the  removal  of 
the  bank  can  be  beneficial.  Of  this,  such  men  as  Mr.  Smeaton  alone  can  judge. 
Therefore  we  are  of  opinion  that  his  judgment,  formed  on  facts,  was  very 
proper  evidence.     As  to  the  evidence  respecting  the  situation  of  other  har- 
bors on  the  same  coast,  we  think  that  if  there  were  no  embankments  it  was 
admissible  in  illustration  of  Mr.  Smeaton's  opinion ;  but  as  to  harbors  in 
which  there  were  embankments,  we  think  it  was  improper,  since  litem  lite 
resoftit.  Rule  absolute." 

I  This  may  be  regarded  as  the  principal  case  on  the  admissibilitj  of  matter  of 
opinion.  It  has  been  followed  and  confirmed  by  a  variety  of  similar  decisions.  In 
Thornton  v.  Royal  Exchange  Assurance  Company,  Peake,  N.  P.  C.  25,  Lord  Kenyok 
admitted  the  evidence  of  a  ship-builder  on  a  question  of  seaworthiness,  though  he 
Itad  not  been  present  at  the  survey.  And,  in  a  subsequent  case,  his  lordship  received 
the  evidence  of  the  underwriters  in  explanation  of  the  terms  of  a  policy.  Ghaurand 
0*  Angerstein,  Id.  p.  48.  See  also  Berthon  v.  Loughman,  2  Stark.  N.  P.  G.  258 ;  but 
see  Dnrrell  v.  Bederley,  Holt,  N.  P.  G.  286.  So,  a  person  versed  in  the  laws  of  a 
foreign  country  may  give  evidence  as  to  what  in  his  opinion  would,  according  to  the 
law  of  that  country,  be  the  effect  of  certain  facts.  R.  v.  Wakefield,  Cor.  Hullock, 
B.,  Morray's  ed.  238 ;  Ghaurand  v,  Angerstein,  Peake,  N.  P.  G.  44.  So,  in  prosecu- 
tions for  murder,  medical  men  are  allowed  to  state  their  opinions,  whether  the 
vonnds  described  by  the  witnesses  were  likely  to  have  occasioned  death.  In  the 
CMe  of  R.  V,  Wright,  who  was  tried  for  murder,  the  defence  being  insanity,  the 
twelve  judges  were  unanimous  in  opinion,  that  a  witness  of  medical  skill  might  be 
><ked,  whether,  in  his  judgment,  such  and  such  appearances  were  symptoms  of 
Canity ;  and  whether  a  long  fast  followed  by  a  draught  of  strong  liquor  was  likely 
to  produce  a  paroxysm  of  that  disorder  ia  a  person  subject  to  it    Bat  several  of  the 
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Jndges  doubted  whether  the  witneea  could  be  asked  his  opinion  on  the  very  point 
which  the  jury  were  to  decide,  Tiz. :  whether,  from  the  other  testimony  given  in  the 
case,  the  act  with  which  the  prisoner  was  charged  was,  in  his  opinion,  an  act  of 
insanity.  R.  v.  Wright,  Russ.  &  Ry.  Cr.  Ca.  R.  456 ;  2  Rassell  on  Crimes,  623,  2d 
edit  The  Scotch  law  is  the  same  as  our  own  on  this  subject  '*  Professional  men, 
when  examined  on  the  subject  of  their  art  or  science,  are  of  necessity  allowed  to 
state  their  opinions,  and  to  speak  to  the  best  of  their  skill  and  judgment  In  homi- 
cide cases  the  corpus  delicti  is,  in  many  cases,  established  by  no  other  evidence." 
Burnet  on  the  Criminal  law  of  Scotland,  p.  458. 

In  the  principal  case,  Lord  Mansfield  says,  '*  Handwriting  is  proved  every  day 
by  opinion."  In  Revett  v.  Braham,  *B.  R.,  H.  82  G.  8,  4  T.  R.  497,  two  niti  gii 
elerks  from  the  post-office,  accustomed  to  inspect  franks,  and  to  detect  forge-  L  ^^  J 
ries,  were  allowed  to  give  evidence  of  their  opinion  as  to  the  genuineness  of  the 
handwriting  to  a  will ;  and  similar  evidence  was  admitted  in  R.  v.  Cator,  by  Hot- 
ham,  B.,  4  Esp.  N.  P.  C.  145 ;  and  in  Birch  v.  Crewe,  by  Abbott,  J.,  cited  5  B.  &  A. 
882.  The  authority  of  these  decisions,  however,  has  been  much  shaken  by  the  case 
of  Cary  v.  Pitt,  Peake  Ev.  Appendix,  84,  4th  ed.,  in  which  Lord  Kbmtok  rejected  such 
evidence ;  and  by  the  case  of  Gumey  v.  Langlands,  B.  R.,  H.  2  G.  4,  6  B.  &  A.  880, 
in  which  the  judges  expressed  great  doubts  as  to  the  admissibility  of  such  evidence, 
and  observed  that,  at  all  events,  it  was  entitled  to  no  weight,  and  was  much  too  loose 
to  be  the  foundation  of  a  judicial  decision  eiUier  by  judges  or  juries. 


COURT,  r.  MARTINEAU.    Nov.  21. 

Two  prises  being  carried  into  Liverpool, '  the  captor  gave  orders  to  effect  an  insn- 
rance  on  them  in  London.  One  of  the  prizes  arriving  on  Sunday,  the  owner  sent  a 
despatch  to  his  agent  in  London,  stating  that  fact,  and  expressing  fears  as  to  the 
other  ship.  The  express  reached  the  broker  on  Tuesday,  and  on  tibat  day  an  entry 
was  made  at  Lloyd's  of  the  arrival  of  the  vessel  at  LiverpooL  On  Wednesday  the 
captor's  agent  effected  an  insurance  on  the  other  vessel  at  a  premium  pf  fifty 
guineas  per  cent,  without  communicating  to  the  underwriters  the  fact  of  the  ex,- 
press.     Held,  that  this  was  not  a  concealment  which  vitiated  the  policy. 

This  was  an  action  by  an  underwriter  to  recover  back  the  amount  of  a 
loss  paid  by  him  on  a  policy  of  insurance,  which,  as  it  was  contended,  was 
avoided  by  concealment.  The  cause  was  tried  at  Guildhall,  before  Buller, 
J.,  who,  thinking  the  concealment  material,  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff.  A  new  trial  was  afterwards  granted ;  and  Lord  Mans- 
field thinking  the  transaction  fair,  and  the  concealment  not  material,  a 
verdict  was  found  for  the  defendant.  The  following  appeared  to  be  the  cir- 
cumstances of  the  case. 

The  Essex,  of  Liverpool,  took,  off  the  coast  of  Ireland,  a  ship  and  brig 
from  St.  Eustatius  to  Amsterdam.  The  owners  of  the  Essex,  at  Liverpool, 
ordered  insurance  on  the  prizes  to  be  made  in  London.  On  Sunday  night, 
the  defendant,  who  was  a  part  owner,  sent  an  express  to  his  broker  with  an 
account  of  the  arrival  of  the  brig,  but  expressing  great  fears  about  the  ship, 
and  ordering  further  insurance  on  her.  He  added,  that  if  she  arrived  by 
Monday  morning  he  would  send  another  express }  and  he  enclosed  a  letter 
to  be  shown  to  the  underwriters,  which  he  dated  on  the  Saturday.  The  ex- 
press reached  the  broker  on  Tuesday,  and  on  Wednesday,  not  having  re- 
ceived the  second  express,  he  got  the  policy  underwritten  by  several  persons, 
and  amongst  the  rest  by  the  plaintiff,  at  a  premium  of  fifty  guineas  per  cent 
'^The  non-arrival  on  Sunday  night  could  not  be  known  in  London  by  r«icoi 
the  post  till  Wednesday  noon,  after  the  plaintiff  had  underwritten.  ■-  ^ 
On  the  Tuesday  an  entry  was  made  in  Lloyd's  books,  by  the  direction  of  the 
broker,  that  the  brig  had  arrived,  but  that  the  ship  had  not.  The  broker 
4ii  not  communicate  the  fact  of  the  express. 

A  rule  for  a  new  trial  having  been  grantod| 
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Lee  showed  cause. 

Wallace^  Wilson^  and  LatCy  contra. — ^The  underwriter  supposed  that  the 
Bkip  was  not  arrived  on  Saturday,  or  on  Sunday  at  the  latest,  and  that  there 
was  no  later  intelligence.  The  broker  knew  that  she  was  not  arrived  on 
Monday.  This  varied  the  risk  materially;  as,  in  these  cases,  a  day,  or  even 
as  hour,  may  make  a  great  difference.  The  underwriter  calculated  on  the 
probability  that  the  ship  might  have  arrived  between  the  Saturday  or  Sun- 
day and  the  time  of  underwriting;  but  that  calculation  ought  to  have  been 
formed  upon  different  facts,  and  those  facts  were  in  the  knowledge  of  the 
broker.  If  the  concealment  is  at  all  material,  so  as  to  vary  the  risk  or  ad- 
vantage in  any  degree,  it  is  sufficient  to  avoid  the  policy ;  for,  as  to  all  ma< 
terial  circumstances,  the  knowledge  must  be  exactly  equal  on  both  sides. 
[The  policy  being  ^*  from  sea  to  Liverpool,"  Lord  Mansfield  asked,  whether 
on  such  a  policy,  if  the  loss  happened  before  the  time  of  underwriting, 
though  not  known,  there  would  be  a  recovery  ?  He  was  answered,  that 
there  would ;  and  that  in  most  oases  of  policies  on  ships  abroad,  the  event 
is  over  before  the  insurance  is  made.] 
The  Court  having  taken  time  to  consider, 

Lord  Hansfieu)  delivered  the  judgment  of  the  Court. — On  the  Wednes- 
day, before  the  post  came  in,  the  plaintiff*  underwrote  this  policy  at  fifty 
guneas  per  cent.     This  was  emphatically  informing  the  plaintiff  that  the 
ship  had  not  arrived,  and  that  the  defendant  did  not  believe  she  had  arrived 
at  that  moment.     Under  any  other  circumstances  such  a  premium  could  not 
have  been  given.     The  plaintiff  alleges  that  he  has  since  discovered  that  the 
broker  received  a  letter  by  express  from  Liverpool  despatched  on  the  Sun- 
day, with  information  that  the  ship  had  not  arrived,  and  that  the  defendant 
feared  she  might  be  retaken.     The  letter  also  stated,  that  if  she  arrived  on 
the  Monday,  the  defendant  would  send  another  express.     We  lay  out  of  our 
coBsideration  the  ostensible  letter  intended  to  be  exhibited  to  the  under- 
r*l631  ^^'B,  for  *in  fact  it  was  never  shown  to  them.     The  sole  objec- 
*"       '*   tion  therefore  is,  that  the  broker  did  not  communicate  the  fact  of 
the  express.     Now  it  must  have  been  known,  that  a  merchant  at  Liverpool 
fio  circumstanced  would  send  an  express  upon  the  ship's  arrival,  since  the 
whole  of  the  premium  paid  after  that  event  would  be  thrown  away.     If  the 
underwriter  had  wished  to  know  by  what  means  the  broker  acquired  his  in« 
formation  that  the  ship  had  not  arrived,  he  should  have  made  inquiry ;  but 
be  waived  the  inquiry  by  putting  no  questions  to  him,  though  they  naturally 
ttofie  from  the  subject.     By  the  course  of  the  post  from  Liverpool,  the 
underwriter  must  have  known  that  the  entry  of  Tuesday  at  Lloyd's  did  not 
ttrive  by  post.     The  broker  said  nothing  to  mislead.     We  are  all  of  opinion 
that  there  was  no  concealment,  and  that  it  was  owing  to  himself  that  the 
^underwriter  did  not  receive  the  information  which  he  now  complains  was 
withheld  from  him.  Judgment  for  the  defendant.  ^ 

'  Thtte  appear  to  be  only  two  oirenmBtances  in  this  case  the  conoealment  of  which 
^d  be  material,  rii.  the  non-arrival  of  the  vessel  insured,  and  the  arrival  of  the 
hrig  eaptared  at  the  same  time.  The  first  objection  was  answered  by  the  observation 
•f  l^rd  Mahsviild,  that  there  was,  in  fact,  the  strongest  assertion  of  the  non-arri« 
^4,  by  the  payment  of  fifty  guineas  per  cent ;  and  that  if  the  underwriter  was 
dearoufl  of  ascertaining  the  broker's  means  of  knowledge,  it  was  his  duty  to  make 
P<|uriefl.  So  it  has  been  held,  that  the  mere  concealment  of  the  fact  of  a  ship  hav* 
^i  Miled  is  not  material ;  and  that  if  the  underwriter  wanted  to  know  whether  she 
b^  sailed,  he  ought  to  have  inquired.  Fort  v.  Lee,  C.  B.,  H.  61  Geo.  8,  8  Taunt. 
^1;  aadBee  Forley  v,  MoUne,  C.  B.,  E.  64  a.  8,  6  Taunt  480;  1  Marsh.  117,  S. 
^'\  itdvide  anUj  p.  41  (it).  With  regard  to  the  second  question,  the  concealment 
woold  seem  to  be  material.  Ktrby  v.  Smith,  B.  R.,  T.  68  G.  8,  1  B.  ft  A.  672 ;  but 
^^^derwriter  had  the  means  of  knowledge  in  his  own  power,  in  consequence  of  the 
JP^ftt  Uoyd*8.  Frere  v.  Woodhouse,  Holt's  N.  P.  C.  672;  and  see  LitUedale  v. 
^OD,  C.  B.,  H.  46  G.  8,  1  Bos.  ft  PuL  N.  B.  161. 
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•JOYCE  V.  WILLIAMSON.*    Nov,  21.  i:*^64] 

Action  on  a  bottomry  bond  containing  a  olanse,  that  if  the  ship  should  be  taken  l^ 
Uie  enemy,  &c.,  the  bond  should  be  void.  The  ship  was  captured  and  recaptured, 
and  afterwards  arriyed  at  her  destination,  and  earned  her  flight  HeLd,  that  the 
obligee  was  entitled  to  recover  upon  the  bond. 

There  is  no  average  or  salvage  on  a  bottomry  bond. 

This  was  an  action  on  a  bottomry  bond  for  £600  and  upwards,  which  con- 
tained a  clause,  that  if  the  ship  should  be  taken  by  the  enemy,  cast  away, 
miscarry,  or  be  lost,  befofe  her  safe  arrival  at  New  York,  the  bond  should 
be  void.  The  defendant  pleaded,  1.  Non  est  factum  ;  2.  That  the  ship  did 
not  arrive  at  New  York,  her  port  of  destination ;  and,  3.  That  the  ship  was 
captured.  Issue  was  joined  upon  the  two  first  pleas,  and  to  the  last  the 
plaintiff  replied  a  recapture.  On  the  trial,  the  following  appeared  to  he  the 
facts  of  the  case. 

The  voyage  was  from  the  Tagus  to  New  York.  The  ship  was  taken,  on 
herpassage  to  New  York,  by  a  privateer;  and  afterwards  retaken  and  carried 
to  Halifax,  where  part  of  the  cargo  was  sold  for  salvage  and  repairs.  The 
amount  of  the  latter  was  very  considerable.  The  vessel  afterwards  arrived 
at  New  York  with  the  remainder  of  her  cargo  on  board.  The  ship  and 
freight  were  then  worth  the  sum  in  the  bond,  but  not  worth  that  sum  together 
with  what  had  been  laid  out  in  repairs.  A  verdict  having  been  foand  for 
the  plaintiff,  Haworth  obtained  a  rule  nisi  for  a  new  trial. 

Wallace,  Lee,  and  Piggot  showed  cause. — ^This  was  not  a  total  loss,  but 
only  an  interruption  of  the  voyage ;  and  the  subject-matter  remaining,  the 
money  must  be  paid.  There  is  no  salvage  or  average  on  a  bottomry  bond. 
It  is  in  the  nature  of  a  wager  on  the  ship's  arrival,  and  here  the  ship  has 
arrived. 

Haworth  and  Baldwin,  contra. — The  lender  looked  to  the  vessel  and  the 
freight  which  she  should  make  as  his  only  security.  The  vessel  being  taken 
and  plundered,  and  a  great  part  of  her  cargo  lost,  the  security  was  destroyed, 
notwithstanding  the  recapture.  On  her  arrival  at  Halifax  after  recapture, 
the  vessel  was  worth  no  more  than  £225 ;  and  in  order  to  fit  her  to  proceed 
on  her  voyage  to  New  York,  £500  was  laid  out  upon  her.  Suppose  New 
York  were  in  the  hands  of  the  enemy,  and  the  vessel  carried  in  there,  could 
it  be  said  that  she  had  completed  her  voyage  ?  The  voyage  from  Halifax  to 
New  York  was  a  new  voyage,  ^undertaken  for  the  benefit  of  the  ri^^a^-i 
underwriters.  It  was  necessary  to  aver  in  the  declaration,  that  the  ^  ^ 
ship  and  freight,  on  the  arrival,  were  worth  the  sum  in  the  bond,  which 
was  not  the  fact.  [Lord  Mansfield. — What  obstruction  would  be  suffi- 
cient to  put  an  end  to  the  bond  ?]  Every  obstruction  that  would  make  the 
ship  unable  to  pay.  [Buller,  J. — That  would  be  going  too  far;  but  I 
doubt  whether  the  case  is  not  within  the  provision  of  the  bond,  which  says, 
^'  loss,  capture,  miscarriage,  or  being  cast  away."]  Cur,  adv,  vuU. 

Lord  Mansfield  delivered  the  judgment  of  the  Court. — ^This  was  an 
action  of  debt  on  a  bottomry  bond,  to  pay  the  money  therein  mentioned 
within  a  certain  time  after  the  safe  arrival  of  the  vessel  at  New  York.  The 
bond  contained  a  clause,  that  if  the  ship  should  be  taken  by  the  enemy,  cast 
away,  miscarry,  or  be  lost,  before  her  safe  arrival  at  New  York,  the  bond 
should  be  void.  The  ship  was  taken,  in  the  course  of  her  voyage,  by  two 
American  privateers,  kept  by  them  above  a  month,  and  plundered.  She  was 
then  retaken,  carried  into  Halifax,  restored,  and  salvage  paid.     A  conside- 

>  8.  C.  Park  Ins.  568,  6th  ed. 
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nble  Bam  of  money  was  laid  out  in  repairing  her.  She  proceeded  to  New 
York,  and  arrived  there.  She  earned  her  freight,  but  the  value  of  the  ship 
at  New  York  was  not  sufficient  to  answer  the  bond.  It  was  admitted,  that 
on  a  bottomry  bond  there  is  no  average  or  salvage ;  but  it  was  contended 
that  the  case  came  within  the  words  of  the  clause,  making  the  bond  void  in 
ease  of  capture  by  the  enemy.  But,  on  consideration,  we  are  all  of  opinion, 
that  the  taking  by  the  enemy  there  contemplated  does  not  mean  merely  a 
temporary  taking,  which  is  only  an  obstruction.  To  come  within  the  clause, 
it  mast  be  such  a  taking  as  constitutes  the  loss  of  the  ship,  and  which  would 
amount,  between  the  insurer  and  the  insured,  to  a  total  loss.  Hero  there 
was  no  such  total  loss.  The  vessel  earned  her  freight,  and  is  safe.  Either 
way  it  is  a  hardship ;  but  the  law  allows  no  average  or  salvage  on  bottomry 
bonds,  and  the  role  must  therefore  be  discharged.  Bule  discharged. 


[*166]  *ANTHON  v.  FISHER.^    Nov.  21. 

Aetimi  on  a  ransom-bill  containiDg  a  clause,  that  the  bill  should  be  enforced  though 
the  hostage  shoald  die,  or  the  vessel  be  retaken.  Plea,  that  before  the  captor  got 
uito  port  he  was  taken,  with  the  hostage  and  ransom-bill  on  board ;  and  being 
reqoired  to  deliver  up  all  papers,  frandidently  did  not  deliver  np  the  ransom-bill. 
— Demnrrer.  Held,  by  Lord  Mansfibld,  that  the  plea  was  bad ;  but,  by  the  other 
Justices,  that  the  Court  had  no  jurisdiction,  this  being  a  matter  of  prize,  cogniza- 
ble by  the  court  of  Admiralty. 

This  was  an  action  on  a  ransom-bill  containing  the  same  clause  as  in 
Coma  V.  Blackbume,  B.  R.,  E.  21  G.  3,  ante,  vol.  ii.  p.  641,  relative  to  the 
payment  of  ransom,  though  the  hostage  should  die,  or  the  vessel,  with  the 
hostage  on  board,  be  captured.  The  defendant  pleaded,  1.  The  general 
i£8ue;  2.  That  the  privateer,  soon  after  the  capture,  and  before  it  got  into 
uij  French  port,  was  taken  with  the  hostage  and  ransom-bill  on  board,  when 
the  plaintiff  was  required  to  deliver  up  all  the  papers  and  ransom -bills  on 
lK>ard,  but  that  he  fraudulently  and  deceitfully  did  not  deliver  up  the  ran- 
som-bill upon  which  the  action  was  brought.  Demurrer  to  the  second  plea, 
uid  cause  assigned  that  it  amounted  to  the  general  issue.  The  case  came  on 
to  be  argued  in  Easter  Term. 

Law,  for  the  plaintiff. — ^The  general  question  in  this  case  differs  very  little 
firom  that  in  Cornu  v.  Blackbume,  which,  with  Ricord  v.  Bettenham,  B.  R., 
U.  6  0. 3, 3  Burr,  1734  3  1  Blacks.  563,  S.  C,  is  the  only  case  on  ransom-bills. 
The  sole  difference  between  this  case  and  Cornu  v,  Blackbume  is,  that  here  the 
nosom-bill  is  stated  to  have  been  on  board,  and  that  the  captain,  on  being  asked, 
i^^Qsed  to  deliver  it  up,  saying,  fraudulently,  that  he  had  delivered  up  all 
Papers.  To  make  it  fraudulent,  some  duty  must  be  shown  in  the  French  captain 
to  deliver  up  his  property.  But  it  is  said  by  Grotius,'  <Hhat  if  a  prisoner 
can  conceal  any  part  of  his  property,  the  captor  does  not  acquire  that  portion^ 
for  be  is,  in  fact,  never  in  possession  of  it.  Whence,''  he  continues,  ''  it 
follows,  that  a  prisoner  may  avail  himself,  to  pay  his  ransom,  of  property 
which  he  has  succeeded  in  concealing.''  But  supposing  this  concealment 
^^udulent,  yet  the  same  fraud  existed  in  Cornu  v.  Blackbume ;  for  the  obli* 
g^ioQ  to  deliver  up  the  property  does  not  depend  upon  the  demand,  and  in 
that  ease  the  Court  determined  that  there  was  no  such  obligation.  Was 
lenity  the  consideration  for  giving  up  the  billf  The  captor  has  no 
P1671  *^E^^  ^  exercise  force  and  craelty.  If  he  has  a  claim  upon  the 
^  property,  he  has  none  upon  the  veracity^  of  the  prisoner. 

'  8.  C.  dted  ante,  voL  ii.  p.  649  (n). 

*  lib.  8,  0. 21,  s.  28 ;  see  also  Burlamaqui's  Prinoiples  of  Politie  Law,  by  Nugent, 
P-802. 
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Baldwin^  contra. — ^The  present  case  differs  in  some  material  circnmstances 
from  Cornu  v,  Blackbnme.  In  that  case,  which  was  argaed  upon  a  case 
stated,  great  stress  was  laid  upon  the  clause  in  the  ransom-bill  respecting  the 
capture  of  the  hostage.  It  was  also  stated  that  the  privateer  had  a  commis* 
gion  from  the  French  king,  a  fact  which  does  not  appear  in  the  declaration  in 
this  case.  Now,  in  order  to  maintain  this  action,  it  is  necessary  to  show  that 
the  first  capture  was  a  legal  capture,  and  the  declaration  ought  to  have 
shown  that  the  plaintiff  had  a  commission  from  the  French  king.  Molloj, 
b.  1,  c.  3.  The  plea  charges  the  plaintiff  with  fraud,  and  the  demurrer 
admits  the  fraud;  the  Court,  therefore,  will  not  render  the  plaintiff  any 
assistance.  It  is  said,  on  the  other  side,  that  there  could  be  no  consideration 
for  the  plaintiff's  delivering  up  the  ransom-bill.  The  captor  had  a  right  to 
search  him ;  and  if  he  forbore  and  treated  him  civilly,  it  was  a  good  conside- 
ration for  his  promise  to  deliver  up  all  papers.  In  Cornu  v.  Blackburne  it 
does  not  appear  that  the  ransom-bill  was  taken.  In  the  present  case  it  was 
brought  into  port.  The  stipulation  is,  that  the  ransom-bill  shall  stand  good 
in  case  the  vessel  with  the  hostage  on  board  shall  be  taken,  but  not  in  case 
both  the  hostage  and  the  bill  shall  be  taken ;  and  it  is  admitted  by  the 
demurrer,  that  the  vessel,  hostage,  and  bill,  were  all  taken.  With  regard  to 
the  passage  cited  from  Grotius,  it  does  not  appear  that  the  prisoner  had  been 
required  to  deliver  up  the  property. 

Law,  in  reply. — ^It  is  said  that  it  does  not  appear  that  the  privateer  had  a 
commission ;  but  it  is  stated  that  the  captain  was  a  subject  of  the  French 
king,  and  that  he  was  captain  of  a  privateer,  which  is  sufficient.  The 
demurrer  does  not  admit  the  fraud.     It  admits  the  fact,  but  not  the  epithets. 

giord  Mansfield. — ^In  Ricord  v.  Bettenham,  the  question  was,  whether 
e  hostage  was  the  principal,  or  only  a  collateral  security.] 

The  case  standing  over.  Lord  Mansfield,  on  a  future  day,  said,  I  wish 
this  case  to  be  spoken  to  by  Civilians.  Wc  can  have  no  light  from  our  own 
law.  I  have  been  looking  into  a  French  commentary  on  Colbert's  Ordon- 
nance,^  *and  I  find,  that  if  the  privateer  is  taken  with  both  the  hostage  p^tgoi 
and  bill  on  board,  the  ransom-bill  is  discharged,  because  both  together  L  -^^  -^ 
represent  the  ship.  If  the  bill  is  sent  on  shore,  and  the  hostage  taken,  still  the 
ransom-bill  is  discharged ;  but  if  the  hostage  dies  or  deserts,  it  is  not.  At  that 
time,  however,  there  was  no  clause  in  the  bill  like  the  present,  which  does 
not,  indeed,  provide  against  the  ransom-bill  being  taken,  but  only  for  the 
hostage  dying,  deserting,  or  being  taken  on  board.  I  wish  to  know  if  any 
case  has  occurred  in  France  of  a  ransom-bill  on  board,  but,  by  fraud  or  acci- 
dent, not  found;  and  also  where,  and  on  what  account,  the  clause  was 
added. 

Wood  said,  that  it  was  introduced  at  the  beginning  of  the  present  war,  by 
the  people  of  Boston,  in  New  England,  and  was  adopted  by  France. 

In  Trinity  Term  the  case  was  argued  by  Dr.  Wt/nne  for  the  plaintiff,  and 
by  Dr.  &oU  for  the  defendant. 

Dr.  Wj/nne. — ^The  facts  of  the  dismission  of  the  ransomed  ship,  and  of  her 
arrival  at  her  destination,  are  admitted ;  but  the  defendant  pleads  that  the 
French  privateer  was  taken  with  the  ransom-bill  on  board,  and  that  tbe 
plaintiff,  her  captain,  was  required  to  deliver  up  all  papers,  but  that  he 
fraudulently  did  not  deliver  up  the  ransom-bill.  This  plea  admits  the  juris- 
diction of  the  Court,  and  is  to  be  taken  as  the  defendant's  whole  defence.  To 
determine  the  question  raised  by  this  plea,  it  will  be  necessary  to  inquire 
into  the  contract  of  ransom,  whether  it  is  a  contract  of  a  distinct  nature,  or 
whether  it  is  to  be  ranked  with  other  contracts.     It  is,  in  fact,  a  mere  con- 

>  Nonyeaa  Commentaire  sur  rOrdonnance  de  la  Marine  da  Mois  d'Aoftt  1681.  Par 
M.B.J.  Valin.    1766. 
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tract  of  .bargain  and  sale.    Daring  war,  capture  in  general  rests  a  property 
in  the  captor ;  and  though  there  may  be  circumstances  rendering  the  seizure 
illegal,  as  where  the  property  is  protected  by  a  pass,  in  a  neutral  port,  &c.) 
jet  here  it  is  unnecessary  to  prove  that  the  seizure  was  unaffected  by  any 
of  those  cireamstonces ;  for  the  ransom  admits  that  the  seizure  was  lawful 
according  to  the  laws  of  war.    The  property  having  thus  vested  in  the  captor, 
he  contracts,  not  as  captor,  but  as  vendor.     The  contract,  then,  stands  thus : 
—The  captor  sella  the  ship  captured,  with  a  stipulation  that  she  shall  be  free 
P'lGOl  ^^™  ^  second  ^capture,  as  appears  by  the  ordonnance  of  1706,  Art.  6 
^       ^  (see  Yalin,  vol.  ii.  p.  286),  and  receives  in  return  the  ransom-bill ; 
tnd  equal  justice  requires  that  the  bill  also  should  be  protected  from  capture. 
To  hold  otherwise  would  be  a  great  hardship  ]  and  such  a  principle  is  not  to 
he  found  either  in  the  civil  law  or  in  any  writer  on  the  law  of  nations.     A 
ciieamstance  has  been  relied  on  which  is  only  accidental,  and  not  essential 
to  the  contract,  viz.,  that  hostages  are  commonly  taken.     It  is  said,  in  Mol- 
loy,  B.  1,  c.  8,  8.  7,  "  If  hostages  are  taken,  he  that  gives  them  is  freed  from 
hu  fjuth ;  for  that,  in  receiving  hostages,  he  that  receives  them  hath  relin- 
quished the  assurance  which  he  hath  in  the  faith  of  him  who  gave  them.'' 
No  authority  for  this  position  is  cited,  but  it  is  unnecessary  to  deny  it,  for 
the  hostages  here  spoken  of  are  clearly  hostages  given  by  one  state  to  another. 
Between  states  it  is  true ;  for  war  is  the  only  appeal  in  case  of  the  contract 
being  broken,  and  therefore  hostages  must  be  resorted  to.     But  it  is  other- 
wise with  regard  to  individuals,  where  the  giving  of  hostages  rather  resem- 
bles a  pledge,  which  does  not  exclude  any  other  remedy  upon  the  contract. 
South  Sea  Company  v.  Buncombe,  B.  R.,  M.  6  G.  2, 2  Str.  919 ;  Anon.,  B. 
K.,  E.  5  W.  &  M.,  Salk.  523.     The  rule  is  the  same  in  the  civil  law.     Dig. 
12,  b.  1,  tit.  de  rdnu  crediih.     It  may  be  said  that  the  contract  of  ransom 
being  between   enemies,  the  parties  cannot  resort  to  courts  of  justice,  and 
sre  in  the  same  situation  as  independent  states ;  but  that  is  a  fallacy,  since, 
for  the  purposes  of  this  contract,  they  cease  to  be  enemies.     The  contract 
wiis  legal,^  and  must  be  recognised  as  such  in  the  courts  of  both  countries, 
though  English  privateers  are  prohibited  from  ransom  by  the  prize-act,  and 
though,  by  a  statute  passed  since  this  transaction,  and  therefore  not  affecting 
it)  merchantmen  are  tbrbidden  to  ransom.     No  writer  on  the  law  of  nations 
treats  this  contract  as  of  a  special  nature,  nor  is  it  laid  down  that  either 
hostages  or  ransom-bills  are  essential  parts  of  it.     According  to  the  law  of 
nations,  nothing  is  necessary  but  the  agreement  and  the  delivery  in  pursu- 
laee  of  it. 

r*1701  '^^^^  ^^  nothing  in  the  common  law  of  England  contrary  '*'to  such  a 
^  ^  contract.  The  first  statute  restraining  the  power  of  ransoming  is  the 
22  Geo.  3,  c.  25 ;  see  also  33  G.  3,  c.  66 ;  43  0. 3,  c.  160,  s.  34  &  35 ;  and  45  0. 3, 
e.  72, 8. 16  &  17;  Abbott  on  Shipping,  347,  5th  ed.;  Parsons  v.  Scott,  C.  B., 
^*  50  G.  3,  2  Taunt.  363.  Previously  to  that  act  instructions  were  issuedi 
in  1744  and  1756,  to  privateers  and  men-of-war,  to  report  to  the  Admiralty 
the  ransom  and  the  causes  of  ransom,  which  it  was  directed,  should  not  take 
place  without  necessity.  Formerly  ransoms  were  not  uncommon;  and  in 
tbe  Admiralty  books  two  cases  are  mentioned ;  that  of  the  Margaret  of  Nantz^ 
uid  that  of  L'Heureuse  Marie.  In  the  former  case  a  French  ship  was  taken 
ftod  ransomed,  and  afterwards  taken  again  (for  a  ransom  does  not  necessarily 
protect  to  the  ship's  port).  The  second  captor  proceeding  to  condemnationi 
the  first  captor  appeared,  and  produced  his  ransom-bill.  The  decree  was, 
tkat  the  second  captor  should,  out  of  the  proceeds,  pay  to  the  first  captor 
the  amount  of  the  ransom- bill.     From  this  it  may  bo  inferred  that  the  into* 

'As  to  contracts  made  with  an  enemy  by  private  persons,  see  Buriamaqui's  Prinoi* 
plea  of  Politic  Law,  by  Nugent,  p.  847. 
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rest  of  the  captor  is  a  permanent  interest  It  mnst  be  admitted  fthat 
no  case  is  to  be  found  where  the  foreign  ransomer  has  proceeded  to 
recover  his  ransom  in  the  court  of  Admiralty,  though  suits  have  been 
frequently  instituted  for  salvage  on  recapture.  These  have  been  brought 
on  the  recapture  of  the  hostage,  which  is  a  benefit  to  the  owners  in 
this  manner.  The  hostage  has  a  demand  against,  and  may  sue,  the  owners 
for  the  loss  of  his  liberty,  and  therefore  the  recovery  of  his  libeity  bj  re- 
capture is  a  benefit  to  the  owners ;  see  Valin,  vol.  ii.  p.  287.  In  the  case 
of  the  George  and  Nejly,  cited  ante,  vol.  ii.  p.  646  (10th  February,  1780), 
where  a  ship  had  been  ransomed  and  a  hostage  taken,  and  the  hostage  had 
been  retaken,  the  recaptor  instituted  a  suit  for  salvage  for  the  recaptnre  of 
the  hostage.  The  owners  replied,  that  the  ransom-bill  did  not  come  to  the 
possession  of  the  owner  or  of  the  hostage,  and  that  it  was  not  known  what 
had  become  of  it.  It  was  suggested  in  argument,  that  the  owner  might 
make  use  of  the  ransom-bill.  The  judge  condemned  the  owner  in  one*eighth 
of  the  ransom  for  the  recapture  of  the  hostage.  The  hostage,  if  taken  to 
France,  might  have  instituted  a  suit  there  against  the  owners  for  his  delivery. 
It  is  too  much  to  infer  from  this  sentence  that  a  suit  might  not  have  be^ 
instituted  on  the  ransom-bill. 

*The  first  case  in  this  court  is  that  of  Ricord  v»  Bettenham,  which,  p«i  •^i-i 
as  far  as  it  goes,  proves  that  an  enemy  may  sue  on  a  ransom-bill.  *-  '  -^ 
The  next  case  was  that  of  Cornu  v.  Blackburne,  the  facts  of  which,  as  will 
presently  be  shown,  do  not,  in  any  material  point,  vary  from  this.  In  the 
court  of  Admiralty,  the  question  is  res  Integra, 

It  is  material  to  consider  the  law  of  France  as  to  ransoms.  Yalin  pub- 
lished his  Treatise  on  Marine  Ordonnances  in  1766.  From  that  work  it 
appears  that  the  first  of  those  ordonnances  relative  to  ransoms  was  made  in 
1692 ;  Valin,  vol.  ii.  p.  282.  Sioce  that  period  various  regulations  have  been 
introduced,  chiefly  with  a  view  to  prevent  collusion  between  the  French  cap- 
tors and  their  captures.  A  prescribed  time  is  laid  down  within  which  the 
vessel  shall  arrive,  otherwise  the  ransom  is  declared  illegal.  But  no  regula* 
tion  is  made*  respecting  hostages  or  ransom-bills ;  and  no  inference  can  be 
drawn,  that  the  ransom-bill  is  to  bo  void  on  recapture.  Yalin  does,  indeed, 
give  it  as  his  own  opinion  that  it  shall,  because  the  hostage  and  ransom-bill  re- 
present the  ship  and  cargo ;  but  no  authority  is  given  in  support  of  this  opi- 
nion, and  the  reason  offered,  when  examined,  will  appear  to  be  insufficient. 
He  himself  terms  it  i pledge;  and  if  it  be  so,  though  the  pledge  be  lost,  the 
right  in  respect  of  which  it  was  given  remains.  But  there  is  an  express 
condition  here  which  renders  this  general  reasoning  unnecessary.  There  is 
a  covenant  in  the  bill  that  the  owner  shall  pay  the  money,  although  the 
hostage  should  be  retaken.  The  taking  of  the  bill  is  immaterial,  and  it  is 
omitted  because  it  is  immaterial,  the  hostage  being  of  infinitely  greater  value. 
There  might  be  ground  for  saying  that  the  capture  of  the  hostage  should 
avoid  the  contract;  and  that,  therefore,  is  provided  for  by  special  atipulation. 

There  is  a  suggestion  of  fraud  in  this  case,  in  which  it  is  said  to  differ 
from  Gomu  v.  Blackburne.  It  is  stated  in  the  plea  that  the  plaintiff  fraudu- 
lently concealed  the  ransom-bill,  and  it  is  said  that  he  shall  not  be  allowed 
to  take  advantage  of  his  own  fraud.  There  are,  however,  some  cases  in  which 
a  man  is  permitted  to  take  advantage  of  his  own  wrong,  as  in  war.  Here 
the  captain  of  the  privateer  and  of  the  Aurora  were  enemies  throughout 
By  striking,  the  enemy  only  submits;  but  there  is  no  obligation^  either 
natural  *or  moral,  which  makes  it  incumbent  upon  the  conquered  to  r^yro-] 
deliver  up  their  property.  Nothing  can  be  stronger  on  this  point  ^  ^ 
than  the  authority  of  Grotius,  B.  3,  c.  21,  s.  28,  ante,  p.  166.  From  this  it 
appears  clearly  that  concealment  is  not  fatal.    But  then  it  is  said  that  herd 
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there  is  a  firaudulent  coDoealment  The  answer  is,  that  the  captor  had  no 
right  to  require  or  to  expect  a  true  declaration.  The  parties  were  uot  pares. 
Cmild  he  who  conoealed  be  punished  for  the  conoealment  f  HeinecciuSi 
Praslections  upon  Grotius,  1.  3,  c.  18.  In  the  contract  of  ransom,  on  the 
eontrary,  the  parties  acted  tan^am  amid  ei  pare$j  though  under  no  obliga- 
tion to  do  so ;  and  it  would  be  the  greatest  injustice  if^  having  so  acted,  the 
Court  here  should  refuse  to  enforce  the  contract. 

Dr.  Scotty  contra. — ^The  first  objection  on  behalf  of  the  defendant  is,  that 
this  is  a  question  of  priie ;  and  questions  of  prize  or  no  prise  belong  to  the 
Admiralty  juxisdiction.     It  would  have  been  more  regular  to  have  pleaded 
this  matter  in  abatement;  but  it  is  of  such  a  nature,  that  even  yet  advantage 
may  be  taken  of  it.     The  original  act  of  ransom  is  strictlv  founded  in  war, 
and  involves  the  question  of  prize  or  no  prize,  and  cannot  be  resolved  into  a 
tnnsaction  of  bargain  and  sale.     To  constitute  such  a  contract  there  must 
be  on  the  one  side  a  right  of  property,  and  on  the  other  a  free  power  to  pur« 
ehtse ;  but  the  capture  does  not  alone  vest  the  property.     Various  circum- 
stances are  necessary  to  complete  the  title  of  the  captor  -, — ^in  some  cases  con- 
demnation— and,  according  to  the  law  of  some  countries,  twenty-four  hours' 
possession.     Nor  has  the  captured  free  power  to  purchase,  since,  in  general, 
a  purchase  from  enemies  is  prohibited.     Usually,  at  the  commencement  of  a 
mur,  proclamations  are  issued  forbidding  such  transactions.   .A  military  war 
and  a  commercial  peace  cannot  co-exist.     The  capture  is  primarily  an  act  of 
war;  and  the  parties  cannot  immediately  enter  into  a  civil  contract,  as  if  the 
relation  of  public  enemies  did  not  exist  between  them.     Ransom,  then,  is  a 
eontract  nti  generis^  a  military  contract  entered  into  between  enemies.     The 
rights  of  war  are  not  abandoned,  but  are  merely  exercised  in  a  different  manner. 
According  to  the  French  law,  ransom  is  considered  to  be  a  question  of  prize, 
and  comes  under  the  cognizance  of  the  Admiralty  courts ;  and  there  is  every 
r*1731  '^^^^^  ^  regard  it,  in  the  English  "I'law  also,  as  a  question  of  prize, 
^       ^  since  it  can  only  arise  on  recapture.     In  the  case  of  the  Dunkirk,  in 
1779,  the  ransom-bill  was  found  on  board.     The  proctor  appeared,  and  prayed 
that  it  might  be  delivered  up  to  found  monitions  on,  and  condemnation.     This 
was  in  the  Prize  court.    Gases  have  occurred,  during  the  present  war,  in  the 
Instance  court,  because  in  those  cases  the  ransom-bills  were  not  found,  but 
only  the  hostages.     Salvage,  however,  was  decreed,  as  in  the  Prize  court. 
In  the  course  of  the  year  1758,  the  case  of  the  Antigua  merchant  occurred. 
There  a  privateer  was  taken  with  the  ransom-bill  and  hostage  on  board. 
Monition  and  sentence,  that  the  hostage  and  ransom-bill  were  rightly  retaken, 
and  the  captain  was  ordered  to  discover  the  owners.     A  bill  was  then  filed 
in  the  Court  of  Chancery  for  a  better  discovery,  but  was  dismissed  on  the 

Knd  that  the  cause  belonged  to  the  Court  of  Admiralty ;  and  on  its  coming 
to  that  court  it  was  so  admitted.     On  these  grounds  it  is  submitted 
^t  this  is  a  subject  of  Admiralty  jurisdiction. 

Bat  if  this  Court  should  be  of  opinion  that  they  have  jurisdiction,  then 
tbe  argument  of  the  general  question  presents  three  points :  1.  Whether  a 
^pture  of  the  vessel  with  the  ransom-bill  found  on  board  extinguishes  the 
nght  of  ihe  first  captor;  2.  If  so,  whether  the  taking  with  the  bill  on  board, 
W  secreted,  has  the  same  effect ;  and  3.  Whether  that  effect  can  be  defeated 
^7  a  Bpecial  agreement  between  the  parties. 

^  1.  The  right  of  killing  an  enemy  was  converted,  by  the  Roman  law,  into  a 
'^gbt  to  his  service.  But  the  power  over  the  liberty  of  a  prisoner  would  be 
^f  little  avail  without  the  practice  of  ransom.  The  ransom  of  movables  is 
of  later  introduction,  and  was  probably  copied  from  the  practices  of  free- 
l^ooters.  Capture  undoubtedly  vests  all  corporeal  property  in  the  captor. 
Oroiios^  b.  3^  c.  8,  s.  4;  Puffendorf,  b.  8,  c.  6,  s.  22 ;  Yattel,  b.  3,  c.  13,  s. 
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196.  So,  on  the  taking  of  Naples  by  Charles  YII!.,  that  sovereign  gave  to 
his  officers  the  bonds  of  the  inhabitants.  A  ransom-bill,  being  a  oontract 
founded  in  violence,  maj,  in  like  manner,  be  transferred  by  violence.  It  is 
transferred  in  the  same  wav  that  it  was  created.  A  ransom-bill  may  be  as- 
signed with  consent ;  but  the  enemy  who  takes  it  does  not  need  such  an  as- 
signment. He  takes  it  jure  beUi.  It  is  said  that  the  ransom-bill  is  not  the 
contract  itself,  but  only  evidence  of  the  contract.  It  is  indeed  evidence,  bat 
it  is  something  '^'more.  Until  reduced  to  writing,  it  was  not  assignable  p^^  j^-m 
with  consent ;  when  reduced  to  writing,  it  is  also  assignable  by  vio-  L  '  J 
tence.  A  bill  of  exchange,  in  the  same  manner,  is  both  evidence  of  a  con- 
tract and  something  more. 

The  recaptor  might  undoubtedly  bring  his  action  on  the  ransom-bill,  as 
standing  in  the  place  of  the  first  captor,  were  he  not  prohibited  by  domestic 
regulations.  The  state,  in  favor  to  the  former  owner,  and  by  analogy  to  the 
case  of  a  specific  recapture,  reduces  his  claim  to  a  salvage.  This  is  no  hard- 
ship on  the  captor,  for  the  ransom -bill  only  runs  the  same  risk  which  the 
vessel  itself  must  have  run  had  no  bill  been  taken.  On  these  grounds  it  is 
contended  that  the  right  of  the  captor  is  extinguished  by  the  capture  of  the 
ransom-bill,  not  because  it  is  annulled,  but  because  it  is  transferred. 

With  regard  to  the  provisions  of  positive  law,  little  is  to  be  found  on  the 
subject  of  ransom  in  the  ancient  codes.  The  Rhodian  laws  speak  only  of 
pirates.  According  to  Yalin,  there  is  nothing  to  be  found  as  to  legal  capture 
and  ransom  in  the  law  of  France,  except  as  to  the  ransom  of  persons,  till 
1692.  In  this  country,  as  before  stated,  the  courts  of  Admiralty  have  taken 
cognizance  of  the  recapture  of  ransom-bills,  as  well  as  of  ships.  Although 
the  ordonnances  in  the  French  Law  Marine  are  silent  on  this  point,  yet  it  is 
treated  of  in  the  Commentary  of  Yalin,  which  is  not  merely  the  opinion  of 
the  writer,  but  an  exposition  of  the  practice  of  the  French  courts.  It  is 
there  laid  down,  that  by  the  recapture  the  bill  is  not  annulled,  but  passes  to 
the  recaptor.     Tout  passe  aupreneur.^ 

Secondly,  the  effect  of  secreting  the  bill  is  to  be  considered.  The  civil 
law  writers  consider  the  captive  as  incapable  of  property.  In  modern  times 
it  is  otherwise,  and  by  the  admission  of  the  captor  he  has  a  capacity  to  ac- 
quire property.  The  taking  possession  of  a  ship  is  a  taking  possession  of 
everything  which  that  ship  contains.  By  the  Frenph  law,  lul  papers  what* 
ever  are  to  be  brought  in,  and  the  prisoner  is  then  interrogated  whether  there 
are  any  other  papers.  2  Yalin,  323.  So,  in  English  law,  all*  papers  are  to 
be  *sent  to  the  Admiralty,  and  similar  interrogatories  are  adminis-  r4ei7R'i 
lered."  Being  bound,  therefore,  to  deliver  up  all  papers,  the  reten-  L  "^'"^J 
tion  of  any  is  malafidej  and  they  shall  be  taken  to  be  delivered  up. 

The  third  question  arises  on  the  effect  of  the  special  stipulation  lately  in- 
troduced into  these  instruments.  It  need  not  be  said  that  the  insertion  of 
this  stipulation  proves  that  the  parties  thought  the  law  made  the  recapture  a 
discharge.  But  by  omitting  to  provide  for  the  recapture  of  the  ransom-bill, 
they  either  meant  to  except  the  case,  or  thought  that  they  could  not  include  \i* 
Suppose  no  ransom-bill  given,  but  that  the  parties  agreed  between  themselves 
that  the  vessel  should  not  be  recaptured,  could  such  a  stipulation  bar  the 

I  L'effet  da  billet  de  ranyon  est,  par  rapport,  au  preneur  de  lai  donner  droit,  8*11 
n*e8t  pas  prls  lui-m6me  arec  ce  billet ;  car  alors  11  perd  sa  ranyon  ayec  son  propre 
narire,  et  le  tout  passe  auprensur  dont  U  est  la  eonquite.     Vol.  ii.  p.  286. 

>  In  the  **  Regulations  and  Instructions  relating  to  His  Majesty's  Senrice  at  Sea,*' 
(1734),  is  the  following  direction :  "The  captain  is  to  cause  the  officers  of  the  prise 
to  be  examined,  and  three  or  more  of  the  company,  who  can  give  best  evidence,  to  be 
brought  to  the  court  of  Admiralty,  together  with  the  charter-parties,  bills  of  lading,  and 
other  ship -papers  found  on  board."  By  another  direction,  **  When  a  privateer  Is 
taken,  great  care  is  to  be  had  to  secure  the  ship's  papers."  p.  90. 
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rigbt  of  recapture  ?    That  right  is  a  natural  right,  which  no  priyate  agree* 
ment  can  take  away.     Any  such  agreement  is  Toid  in  law,  as  derogatory  to 
the  rights  of  third  persons.     Can  the  owner  say,  '<  I  will  not  be  retaken ;  I 
will  continue  a  French  prise  V    The  policy  of  this  country  has  been  to  dis- 
countenance ransoming,  which  has  never  been  allowed  unless  in  cases  of  ne- 
cessity ;  but  if  this  clause  should  stand  good,  the  property  in  the  ransom 
would  be  absolutely  secured  to  the  captor,  to  the  great  benefit  of  the  enemy. 
Dr.  Wynne,  in  reply. — With  regard  to  the  question  of  jurisdiction,  if  the 
proceedings  of  the  courts  of  common  law  are  in  analogy  with  those  of  the 
Admiralty  courts,  such  an  objection  is  too  late.     In  the  latter  courts  the  ob- 
jection must  be  taken  by  protestation  in  the  first  stage,  otherwise  it  cannot  be 
insisted  on.     It  is  said. that  this  is  a  prise-case,  but  in  fact  it  bears  no  greater 
resemblance  to  a  prise-case  than  if  it  were  an  action  on  the  sale  of  goods  cap- 
tured, or  for  a  share  of  prise-money  in  an  agent's  hands.     There  is  no  pro- 
ceeding in  the  admiralty  to  condemn  a  ransom-bill.     If  that  had  been  neces- 
cary,  there  would  haye  been  a  condemnation  of  this  bill  in  France  prior  to 
the  action.     It  is  true  that  some  proceedings  as  to  salvage  on  ransom  have 
P1761  ^^^  ^^  ^°  *^^^  ^'^'^  court.     Certainly  some  confusion  exists  in 
^       -'  the  practice,  but  it  is  probable  that  those  cases  were  brought  there 
because  the  ransom-bill  remained  in  the  register  of  that  court,  and  its  assis- 
tance was  necessary ;  but  they  are  regularly  in  the  Instance  court.     It  is  said 
that  there  was  mala  fidet  in  conceiding  the  papers ;  but  can  English  laws 
and  regulations  bind  a  subject  of  France  ?    The  French  captain  had  a  right 
to  destroy  the  papers  if  he  pleased.     How  can  he  be  punished,  either  for  de* 
stroying  or  withholding  them  ?    At  the  utmost  he  can  only  be  refused  a  car^ 
idy  or  other  matter  of  ravor ;  but  no  punishment  can  be  inflicted  upon  him,  as 
for  an  offence.     The  argument  from  policy  is  easily  answered.     The  legisla* 
tore,  by  its  late  enactments,  has  prevented  all  further  mischief. 

Our.  adv.  vtdt. 
Lord  Mansfield,  after  stating  the  pleadings,  and  the  particular  clause  in 
the  ransom-bill,  and  remarked  that  there  was  no  allegation  in  the  declaration, 
that  the  ransom-bill  was  on  board,  said, — When  a  ship  is  taken  in  war,  and 
a  composition  is  entered  into  between  the  captor  and  the  captured  to  release 
the  ship  for  a  consideration,  that  is  a  contract  on  a  reciprocal  con- 
Bideration.  On  the  one  hand  the  ship  is  released  and  protected  for  a 
time,  and  on  the  other  hand  the  captured  undertakes  to  pay  the  amount 
of  the  ransom-bill.  If  private  faith  should  fail,  the  captor  trusts  to 
national  justice.  In  Ricord  v.  Bettenham,  and  more  lately  in  Comu  i;. 
Biackburne,  the  Court  enforced  the  payment  of  a  ransom-bill.  The  defen- 
dant relies  upon  the  facts  disclosed  by  his  plea;  and  the  consequences  implied 
from  those  facts  are  two :  1.  That  if  the  bill  had  been  found,  it  would  have 
been  prize,  and  restored  on  salvage;  2.  That  the  concealment  by  fraud 
amounts  to  an  actual  taking.  Both  these,  as  between  the  captor  and  owner, 
are  merely  questions  of  prize ;  but  this  ransom-bill  has  never  been  condemned, 
and  we  can  adjudge  nothing  to  be  prize  which  has  not  been  condemned  as  such 
in  the  court  of  Admiralty.  For  want  of  an  averment  of  such  condemnation, 
we  are  of  opinion  that  the  plea  is  bad,  and  that  there  must  be 

Judgment  for  the  plaintiff. 
It  being  understood  that  some  of  the  judges  did  not  entirely  coincide  in 
opinion  with  Lord  Mansfield,  the  caso  was  mentioned  again. 
P1771  *BuLLEB,  J.,  and  Willes,  J.,  desired  to  be  understood  that  they 
*-  -'  did  not  concur  in  opinion  with  Lord  Mansfield  that  this  Court  had 
jurisdiction.  Buller,  J.,  said,  that  the  cases  cited  in  Ricord  v,  Bettenham 
went  on  particular  grounds ;  that  the  cases  of  Le  Cauz  v.  Eden,  B.  R.,  H. 
21  6. 3,  ante,  vol.  li.  p.  594 ;  and  Lindo  v.  Rodney,  B.  R.,  H.  22  G.  3,  ante, 
vol.  ii.  p.  613;  n.|  depended  on  the  principle  that  the  Court  has  no  juris- 
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dietion  in  matien  of  priie,  and  that  the  objection  might  be  taken  in  any 
stage.  In  eonfinnation  of  this,  he  mentioned  the  French  opinions,  from 
which  it  appears  that  the  remedy  by  the  French  law  is  in  the  Admiralty 
Court.  He  said  that  this  Court  could  not  take  cognizance,  as  the  gist  of  the 
action,  of  a  matter  which  could  not  be  tried  by  the  rules  of  the  municipal 
law. 

WiLLESy  Justice. — I  certainly  understood  that  the  judgment  would  not  be 
inconsistent  with  the  general  rule,  that  a  question  of  prixe  or  no  price  is  not 
within  the  jurisdiction  of  this  Court.  My  opinion  is,  that  we  have  no  juris* 
diction  o?er  that  question ;  nor  are  we  concluded  by  the  authority  of  lEUoord 
o.  Bettenham,  for  the  point  was  there  given  up,  and  not  fully  understood. 
Since  the  matter  has  been  more  maturely  considered,  the  anthoritv  of  that 
case  has  been  shaken.  The  objection  of  want  of  junsdiction  may  be  taken 
after  pleading  in  chief.     I  wish  the  case  to  be  reconsidered. 

AsHUBST,  Justice. — ^I  think  it  better  that  the  case  should  be  further  con- 
ndered.  I  am  not  prepared  to  go  into  it  at  present  so  fully  as  I  oonld  wish, 
▲s  at  present  advised,  I  agree  with  my  brother  Bulleb.  If  this  Court  has 
no  jurisdiction  over  the  subjecUmatter,  and  it  so  appears  on  the  declaration, 
it  need  not  be  pleaded,  and  may  be  taken  advantage  of  at  any  period. 

Lord  MAnsfisu). — My  own  opinion  is,  that  this  is  a  question  of  contract, 
not  merely  not  involving,  but  in  its  foundation  giving  up,  the  question  of 
prize.  Dr.  Wynne  has  stated,  that  no  suit  ever  was  entertained  in  the 
Court  of  Admiralty  on  a  ransom-bill,  and  that  no  such  bill  was  ever  con- 
demned. Here  the  plea  sets  up  that  which  never  can  appear  but  through 
the  medium  of  a  Court  of  Admiralty. 

AsHUBST,  Justice. — ^If  the  collateral  matter  might  have  shown  that  this 
Court  has  no  jurisdiction,  but  does  not  show  it,  and  if  this  is  a  question  on 
the  contract  singly,  the  Court  *then  has  a  jurisdiction,  and  judg-  pi^t  •rg^ 
ment  may  stand  for  the  plaintiff.  ^        ^ 

WiLLES,  Justice. — It  appears  on  the  declaration  to  be  a  contract  made 
flagrante  hello. 

Lord  Mansfibld. — As  we  are  likely  to  be  divided,  the  best  way  is  to 
give  judgment  for  the  plaintiff,  and  to  let  it  go  to  a  superior  court. 

Judgment  for  the  plaintiff. 

On  this  judgment  error  was  brought  in  the  Exchequer  Chamber;  and 
upon  the  argument,  M.  25  G.  3,  the  Judges  of  the  Common  Pleas  and  the 
Barons  of  the  Exchequer  held  that  an  alien  enemy  cannot,  by  the  municipal 
law  of  this  country,  sue  for  the  recovery  of  a  right  claimed  to  be  acquired  by 
him  in  actual  war;  and  on  that  ground  the  judgment  of  this  Court  was 
reversed.* 

'The  principle  on  which  the  reversal  of  this  jadgment  proceeded,  rii.,  that  an  alien 
enemy  cannot  sue  in  an  English  court,  has  been  since  frequently  recognised.  See 
Brandon  t;.  Nesbitt,  B.  R.,  M.  86  G.  8,  6  T.  R.  28;  Bristow  v.  Towers,  B.  R.,  M. 
86  G.  8,  6  T.  B.  86.  See  also  Fnrtador  v.  Rodgers,  C.  B.,  T.  42  G.  8,  8  Bos.  &  PuL 
200. 


TAYLOR  r.  FENWICK.'    Nov.  22. 

In  a  notice  of  action  against  a  Justice  of  the  Peace,  an  endorsement  on  the  notice  of 
action,  "  given  under  mj  hand  at  Purham,"  is  not  a  sufficient  endorsement  of  the 
attorney's  place  of  abode,  within  the  statute  24  Geo.  2,  c.  44,  s.  1. 

This  was  an  action  of  trespass  against  a  Justice  of  the  Peace,  to  which 
the  defendant  pleaded  the  general  issue.    A  notice  of  action  was  produced^ 

1 S.  C.  cited  7  T.  B.  686,  8  Bos.  k  Pul.  668,  n. ;  Tidd's  Pr.  27,  8th  ed. 
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when  it  was  objected  that  the  place  of  abode  of  the  attorney  was  not  endorsed. 
It  only  expressed,  '<  given  under  my  hand,  at  Durham,  this  day;"  and  it 
was  contended,  that  this  did  not  show  that  the  place  of  abode  of  the  attorney 
ires  at  Durham.  There  were  other  objections  taken,  on  the  ground  that  the 
ooDviction  (which  was  for  not  obeying  an  order  to  pay  money,  to  a  militia- 
man, on  certain  churchwardens  and  overseers)  was  conclusive.  The  cause 
was  tried  at  Durham,  and  a  verdict  found  for  the  plaintiflT. 

On  showing  cause,  the  Court  were  of  opinion  that  the  statute  (2i  &.  2,  c. 
T*V^^  ^'  ^'  ^^'  having  prescribed  the  form  of  *the  notice,  it  must  be 
I-  *  -'  strictly  complied  with,  and  that  this  was  not  an  endorsement  of  the 
name  and  place  of  abode  of  the  attorney  for  the  plaintiff,  according  to  the 
directions  of  the  Act.  The  Court  therefore  directed  a  nonsuit  to  be  entered 
(sceording  to  the  consent  of  the  parties  at  the  trial),  although  the  time  for 
hiinging  another  action  had  expired.  Nonsuit  entered.' 

>The  words  of  the  statute  are :  "  On  the  back  of  which  notice  shall  be  endorsed  the 
nAme  of  sach  attorney  or  agent,  together  with  the  place  of  his  abode.''  <<  Of  Birming* 
bam,"  has  been  held  a  sufficient  description  of  the  attorney's  place  of  abode.  Osbom 
r.  Goagh,  G.  B.,  M.  44  G.  8, 3  B.  &  P.  661.  8o  *'  Bolton  en  le  Moors."  Crooke  v. 
Curry,  Durham  Sommer  Ass.  1789,  1  Tidd,  28,  n.  8th  ed. ;  and  in  the  same  case  it 
wu  ruled,  that  the  attorney's  name  and  place  of  abode  being  in  the  body  instead  of 
on  the  back  of  the  notice,  was  sufficient.    Ibid. 


BAKRT  and  Another  v.  NUGENT.i    Nov.  22. 

J.B.,  bttng  wrongfully  dispossessed  of  certain  premises,  executed  the  following  deed : 
"Be  it  remembered  that  J.  B.  hath  let,  and  by  these  presents  doth  demise  to  R.  F. 
(the  premises),  as  now  held  by  W.  F.,  for  the  full  space  or  term  of  twenty-one 
yetrs,  to  commence  the  first  day  of  May  or  the  first  day  of  Noyember,  whicheyer 
firet  happens  after  the  said  J.  B.  recoyers  the  said  lands  from  the  heirs,  &c. ;  the 
said  R.  F.  corenanting  and  agreeing,  on  the  foregoing  conditions,  to  pay  to  the 
nid  J.  B.,  &c.,  the  sum  of,  &c.  Leases,  with  power  of  distress,  and  clauses  of  re- 
oitry,  and  all  other  clauses  usual  between  landlord  and  tenant,  to  be  drawn  and 
ngaed  at  the  request  of  either  party  as  soon  as  the  said  J.  B.  recoyers  the  lands,'* 
&e.    Held,  that  this  instrument  operated  as  a  present  demise. 

BftaoB  from  the  King's  Bench  in  Ireland.    This  was  an  action  of  eject- 
ment for  lands  in  Ireland.     At  the  trial  the  lessor  of  the  plaintiffs  proved 
^t  the  lands  in  question  had  heen,  in  the  year  1751,  and  before  the  re- 
puted estate  of  the  defendant  in  ejectment,  Barry ;  that,  in  1730,  a  lease  of 
them  had  been  made  by  James,  Earl  of  Barrymore,  the  defendant  Barry's 
Wher,  and  under  whom  he  claimed,  for  twenty-one  years  to  Matthew  O'Hea ; 
ttd  that  J.  C.,  the  agent  and  receiver  of  the  defendant  Barry,  received  for 
his  use  the  yearly  rent,  reserved  and  made  payable  by  the  said  lease,  from 
1747  to  1751,  when  the  lease  expired ;  that  on  the  expiration  of  the  said 
lease  for  twenty-one  years,  the  actual  possession  of  the  said  lands  was  de- 
manded by  the  said  J.  C,  as  agent  for  the  defendant  Barry,  from  the  said 
Matthew  O'Hea,  or  his  personal  representative,  who  refused  to  deliver  up 
P^ttesaion,  claiming  a  title  to  the  fee  simple  and  inheritance  thereof;  that 
P1801  ^^^  actual  ^possession  of  the  said  lands  had  been   withheld  from 
the   defendant  Barry  by  the  said  O'Hea,  or  his    representative, 
l^m  the  expiration  of  the  said   lease  to  1779,  at  which  time  the  said 
"•  O'Hea,  or  his  representatives,  in  consideration  of  £500,  released  all  his 
^ght  to  the  defendant  Barry,  who  then  obtained  the  actual  possession  of  the 
»id  lands;  and  that  he,  by  the  other  defendant  Deasy,  his  terre-tenant,  is 
^^  in  possession  thereof;  and  thereupon  the  plaintiffs'  counsel  produced 

IS.  C.  cited6T.B.  165. 
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and  offered  in  eyidenoe  a  lease,  or  instrament  in  writing,  bearing  date  the 
tenth  of  Angnst,  1751,  from  the  defendant  Barry  to  R.  Fuller,  his  execu- 
tors, &c.,  whose  personal  representatives  the  lessors  of  the  plaintiffs  now  are, 
purporting  to  be  a  demise  for  twenty-one  years  of  the  lands  in  question : 
whereupon  the  defendant's  counsel  insisted  that  sufficient  evidence  had  not 
been  laid  before  the  Court  to  entitle  the  plaintiff  to  read  the  said  instrument ; 
which  objection  the  Judge  overruled,  and  the  defendant's  counsel  excepted 
thereto.    The  instrument  of  the  tenth  of  August,  1751,  was  then  riyen  in 
evidence,  and  was  as  follows,  vis. :     '^  Be  it  remembered,  that  the  Right  Hon. 
J.  S.  Barry,  for  himself,  his  heirs,  &c.,  hath  set,  and  by  these  presents  doth 
demise  unto  the  said  R.  Fuller,  his  executors,  &c.,  the  premises,  in  question, 
as  now  held  by  W.  F.,  for  the  full  space  and  term  of  twenty-one  years,  to 
commence  the  first  day  of  May  or  the  first  day  of  November,  whichever  first 
happens  after  the  said  Barry,  his  heirs,  &c.,  recover  the  said  lands  from  the 
heirs,  &c.,  of  M.  O'Hea,  deceased ;  the  said  R.  Fuller  covenanting  and  agree- 
ing, on  the  foregoing  conditions,  for  himself,  his  heirs,  &c.,  to  pay   to  the 
said  J.  S.  Barry,  his  heirs,  &c.,  the  sum  of  £110  yearly  during  the  said  term, 
in  two  equal  payments,  on  the  first  of  May  and  first  of  November ;  leases, 
with  power  of  distress  and  clauses  for  re-entry,  and  all  other  clauses  usual 
between  landlord  and  tenant,  to  be  drawn  and  signed  at  the  request  of  either 
party  as  soon  as  the  said  Barry  recovers  the  lands  from  the  said  O'Hea's  re- 
presentatives.    In  witness  whereof  the  parties  have  put  their  hands  and 
seals  this  tenth  day  of  August,  1751.     J.  S.  Barry.  Tl.  b.]"     Whereupon 
the  defendant's  counsel  insisted  that  the  sud  deed  did  not  contain  a  legal 
demise,  and  that  there  had  been  no  evidence  of  possession  under  it ;  but  the 
Judge  declared  and  delivered  his  opinion  to  the  jury,  that  the  several  mat- 
ters so  insisted  on,  on  the  part  of  the  defendants,  were  not,  on  the  whole 
case,  sufficient  '''to  bar  the  plaintiff  of  his  said  action,  and  with  that  r»iQi-| 
direction  left  the  same  to  the  jury,  who  gave  a  verdict  for  the  plain-  *-         -^ 
tiff;  whereupon  the  defendant's  counsel  objected  to  the  Judge's  said  opinion, 
and  the  Judge  sealed  a  bill  of  exceptions,  which  bill  of  exceptions  the  Judge 
having  acknowledged  his  seal  thereto  before  Lord  Ann  alt,  by  virtue  of  a  com- 
mission sent  from  hence  to  him  to  receive  such  acknowledgment,  together  with 
the  record,  was  brought  by  writ  of  error  into  the  Court  of  King's  Bench  here. 
Boioer,  for  the  plaintiff,  in  error. — ^The  instrument  offered  in  evidence  did 
not  import  a  present  demise,  but  was  only  preparatory  to  a  lease  to  be  made 
at  a  future  time.    Though  present  words  are  used,  yet  if  the  intent  appears 
to  be  otherwise,  they  will  not  pass  a  present  interest.     The  situation  of 
Barry  at  the  time  of  the  instrument  being  executed  shows  that  he  could  not 
intend  a  present  demise.     At  that  time  he  was  out  of  possession,  and  the 
tenant  '<  covenanting  and  agreeing  on  the  foregoing  conditions,"  instead  of 
stating  it  as  a  consideration,  proves  the  contemplation  of  a  future  demise. 
That  demise  was  only  to  take  place  in  case  Barry  recovered  the  lands,  an 
event  which  never  happened ;  for,  twenty-eight  years  after  the  execution  of 
this  instrument,  he  acquired  the  promises  by  purchase.     This  is  not  one  of 
the  cases  where  a  present  interest  is  meant  to  be  given,  and  the  lease  to  be 
executed  afterwards  is  only  for  further  assurance,  as  in  Maiden's  case.     B. 
B.|  T.  26  Elis.,  Gro.  £liz.  33.    The  covenants  to  be  entered  into  here  are 
by  the  lessee,  and  are  not  for  his  further  assurance,  bnt  are  intended  for 
the  benefit  of  the  lessor,  and  are  to  form  the  consideration  for  the  future 
demise.    In  Harrington  v.  Wise,  B.  R.,  M.  37  &  38  Elis.,  Noy,  56,  Cro. 
Eliz.  486;  and  Abrahall  v.  Brown,  C.  P.,  H.  15  G.  3,  2  BUcks.  974,  there 
were  circumstances  decisive  of  the  intent  that  the  instrument  should  operate 
as  a  present  demise ;  thus,  in  the  former  case,  the  tenant  was  to  enter  imme- 
diately;  and  the  formal  lease  was  to  be  made  after  the  entry.    The  latter 
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eue  alfio  proceeded  on  the  ground  of  the  receipt  of  rent  bj  the  lessor.  He 
also  cited  StargcoD  v.  Painter,  Noy,  128,  and  1  Roll.  Ab.  848,  pi.  3. 

Chamhrcy  contra. — Both  by  the  words  and  by  the  intent,  as  collected  from 
r*l821  ^^^  ^oi^Sy  and  according  to  the  authorities,  *this  was  a  present  demise. 
*-  -'  Not  only  are  the  worrls  of  the  present,  but  past :  <<  hath  demised  and  doth 
demise.''  The  case  of  Sturgeon  v.  Painter  was  only  a  Nisi  Prius  decision ; 
and  the  memorandum  added  to  the  instrument,  that  the  articles  were  to  be 
altered  by  connBcl,  shpwed  it  to  be  merely  executory,  as  was  also  the  case 
dted  from  Rolle.  The  cases  for  the  defendants  in  error  have  been  already 
mentioned  in  the  argument  on  the  other  side.  Maldon's  case  was  not  so 
BtroDg  as  this,  for  there  were  in  that  case  no  words  of  present  demise.  In 
Harrington  v.  Wise,  the  word provicted  is  used,  which  is  the  same  as  on  con* 
dition  in  the  present  instrument.  The  instrument  in  Abrahall  v.  Brown  is 
as  nearly  similar  as  possible  to  the  present,  and  is  a  recent  confirmation  of 
the  doctrine. 

Lord  Mansfield. — Mr.  Chambre,  you  seem  to  have  overdone  it.  The 
cases  you  have  cited  are  as  strong,  or  stronger  than  this ;  and  the  Court 
always  leans,  in  the  case  of  a  lease,  to  execute  it.  Do  you  remember  the 
case  of  Sir  W.  Yea?  Weakly,  dem.  Yea  v.  Bucknell,  B.  R.,  M.  7  G.  3, 
Cowp.  473.  Judgment  affirmed.' 

^See  the  obserrations  on  the  case  in  Doe  v.  Ashburner,  B.  R.,  H.  88  G.  8,  6  T.  R. 
167;  and  Doe  v.  OroYOS,  B.  R.,  H.  62  G.  8,  15  East,  247.  See  also  the  cases  of 
GoodtiUe  V.  Way,  B.  R.,  E.  27  G.  8,  1  T.  R.  786 ;  Doe  v.  Clare,  B.  R.,  M.  29  G. 
8, 2  T.  R.  739 ;  Doe  v.  Smith,  B.  R.,  T.  45  G.  8,  6  East,  580 ;  Poole  v,  Bentley,  B. 
R.,  H.  60  G.  8,  12  East,  168;  Tempest  v.  Bawling,  B.  R.,  M.  61  G.  8,  18  East,  18; 
Hegan  v,  Johnson,  C.  B.,  M.  50  G.  8,  2  Taunt.  148;  Morgan  v.  Bissel,  C.  B.,  T.  50 
6.  8,  8  Taunt.  66;  Dunk  v.  Hunter,  B.  R.,  H.  2  G.  4,  6  B.  &  A.  822;  Colley  v, 
Streeton,  B.  R.,  M.  4  G.  4,  8  D.  &  R.  622;  Hammerton  v.  Stead,  B.  R.,  M.  6  G.  4, 
8  B.  &  C.  481,  6.  D.  &  R.  210,  S.  C. ;  Wright  v.  TreTixant,  coram  Best,  C.  J.,  1828,  1 
M.  k  M.  281 ;  3  Car.  &  Payne,  441,  S.  C. ;  Chambers's  Landlord  and  Tenant,  278. 


[*183]  *BLAMEY  t;.  WHITAKER.'    Nov.  23. 

Where  turnips  are  drawn  in  small  quantities  at  a  time,  the  tithe  may  be  set  out  by 
placing  aside  every  tenth  turnip ;  and  it  is  not  necessary  to  place  the  tithe  in 
heaps,  unlees  the  farmer  gathers  his  turnips  into  heaps  for  himself. 

This  was  an  action  against  a  parson  for  not  taking  away  the  tithe  of  tur- 
nips after  they  were  set  out.  The  cause  was  tried  at  Truro  before  Perryn, 
B.,  when  it  appeared  that  the  turnips  were  pulled  as  the  farmer  wanted  them, 
to  feed  his  bullocks ;  and  as  they  were  pulled,  every  tenth  turnip  was  thrown 
on  the  opposite  side  for  the  parson,  he  having  given  notice  that  he  would 
lequire  them  to  be  set  out  in  kind  as  they  were  gathered  from  the  ground. 
A  verdict  having  been  found  for  the  plaintiff,  a  rule  for  a  new  trial  was  ob- 
tained in  Easter  Term  last,  when  Lord  Mansfield  recommended  a  compro- 
nuse,  and  the  rule  was  enlarged.  The  compromise  having  gone  off,  the  case 
vas  argued  in  this  term  by 

Kirh^y  Sergeant,  and  Lawrence^  for  the  plaintiff. — The  mode  adopted  of 
Kiting  out  the  tithe  was  the  right  and  only  mode.  It  was  left  to  the  jury 
to  say  whether  it  was  or  was  not  a  reasonable  mode  of  setting  them  out,  and 
tlie  jury  have  determined  that  it  was  reasonable.  It  is  also  agreeable  to  the 
notice  given  by  the  defendant,  and  no  fraud  appears.  It  is  contended  on  the 
other  side,  that  the  turnips  ought  to  have  been  set  out  in  heaps  \  but  if  that 

*S.  C.  eited  10  East,  12  nomine  Blaney  v.  Whitaker;  bat  the  judgments  of 
AttuBBT,  J.,  and  BvUiXB,  J.,  are  alone  given. 
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had  been  done  tbey  would  have  heated.  The  case  of  Beaumont  v.  Shilooty 
Scaco.,  H.  8  G.  3,  2  Eagle  &  T.  226;  2  Gwill.  944;  8  Wood's  Deer.  171, 
S.  G.f  was  relied  upon  by  the  other  side;  but  that  decision  is,  in  fact, 
in  favor  of  the  plaintiff,  for,  according  to  that  case,  turnips  ought  to  be 
set  out  in  heaps  where  they  are  gathered  in  large  quantities,  but  where  they 
are  gathered  in  small  quantities  the  tenth  turnip  ought  to  be  set  out.  There 
is  no  other  principle  in  setting  out  tithe  than  that  a  tenth  part  shall  be  given. 
Produce  not  susceptible  of  exact  division,  as  grass  and  com,  is  divided  in  a  gross 
manner  by  heaps,  but  this  is  only  a  medium  of  dividing  equally,  and  is  not 
necessary  where  a  more  exact  mode  is  practicable.  Another  objection  is  made 
that  cattle  were  turned  in  before  all  the  turnips  were  tithed,  and  that  therefore 
the  action  is  '*'not  maintainable,  and  Shapcott  v.  Mugford,  B.  R.,  E.  9  r^i  04-1 
W.  3,  1  Ld.  Raym.  187,  was  cited;  but  that  decision  can  only  apply  ^  -' 
where  the  species  of  tithe  is  such  that  the  whole  may  be  tithed  at  once.  The 
mode  of  cultivation  in  this  case  will  not  admit  the  keeping  out  the  cattle  so 
long  as  in  corn  ground.  In  fact  the  field  was  months  in  tithing.  If  the 
tithe  was  well  set  out,  the  tenant  was  not  bound  to  do  anything  more  for  the 
convenience  of  the  parson.     1  Roll.  Ab.  644,  pi.  6. 

Batiy  contra. — ^There  are  two  grounds  upon  which  this  rule  ought  to  be 
made  absolute :  1.  The  mode  of  tithing  was  unreasonable ;  and  the  question 
of  reasonableness,  which  is  a  question  of  law  for  the  Court,  was  improperly 
left  to  the  jury.  2.  By  turning  in  his  cattle,  and  taking  justice  into  his  own 
hands,  the  plaintiff  destroyed  his  right  of  action.  The  case  of  Beaumont  v. 
8hilcot  is  in  point  for  the  defendant.  The  result  of  that  case  is,  that  where 
turnips  are  gathered  in  such  quantities  as  to  admit  of  being  put  into  heaps, 
they  shall  be  so  for  the  benefit  of  the  parson.  Walton  v.  Tiers,  Dom.  Proo. 
1758,  5  Bro.  P.  C.  99;  3  Burn's  E.  L.  492,  shows,  that  in  some  cases  the 
farmer  shall  be  at  the  expense  of  labor  for  the  benefit  of  the  parson.  There 
is  a  great  expense  in  picking  and  sorting  hops,  yet  in  that  case  it  was  held 
by  the  House  of  Lords,  that  to  prevent  fraud,  the  tithe  should  be  taken  after 
that  operation.  So  in  the  case  of  com,  it  must  be  put  into  sheaves  before  it 
is  tithed.  No  case  is  to  be  found  on  the  mode  of  tithing  potatoes,  but  it  is 
understood  that  the  practice  is  to  tithe  them  by  measure.  If  this  is  not  a 
question  of  law,  every  jury  may  establish  a  different  mode.  [Lord  Mans- 
held. — ^To  be  sure,  what  is  a  reasonable  mode  of  tithing  is  a  question  of 
law,  and  not  a  question  of  fact,  to  be  left  to  the  jury ;  but  if  the  jury  have 
determined  it  according  to  law,  the  Court  will  not  grant  a  new  trial.]  Here 
the  turnips  were  drawn  by  ridges  about  fifty  feet  in  a  day.  It  was  said  by 
one  witness,  that  the  expense  of  collecting  the  tithe  would  have  been  about 
one  penny  a-day,  and  that  the  value  of  the  tithe  was  sixpence  a-day.  Upon 
the  second  point,  Shapcott  v.  Mugford  is  expressly  in  point.  The  plaintiff 
had  no  right  to  turn  his  cattle  upon  the  land  until  all  the  turnips  were  severed 
from  the  ground. 

Lord  Mansfield. — ^This  action  is  vexatious;  but  the  *que8tion  is,  r^igK-i 
Whether  the  plaintiff  can  recover  at  law  ?  It  is  objected,  that  he  is  l-  -^ 
barred  by  having  taken  his  own  remedy ;  but  there  is  no  ground  for  that 
objection.  Upon  the  other  question  I  am  under  great  difficulty,  and  if  Beau- 
mont V,  Shilcot  does  not  decide  it,  we  must  consider  the  general  reasoning. 
The  usual  rule  certainly  is,  that  the  farmer  is  not  bound  tohe  at  any  expense 
for  the  benefit  of  the  parson.  If  he  sets  out  his  own  in  heaps,  he  ought  also 
to  set  out  the  parson's  in  heaps ;  but  here,  if  he  had  set  out  the  parson's 
share  in  heaps,  it  would  have  been  labor  expended  merely  for  the  parson. 
If  there  is  any  difference  of  opinion  I  should  be  glad  to  consider  it  ^rther. 

WiLLES,  Justice. — The  case  in  the  Exchequer  seems  to  determine,  that  if 
the  quantity  is  sufficient  to  be  put  into  heaps,  the  farmer  shall  put  it  into 
^  "^aps.     Here  the  parson's  tithe  each  day  is  said  to  have  been  worth  sixpence, 
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and  UiAt  quantity,  I  should  think,  would  make  a  heap.  To  oblige  the  parson 
to  gather  them  together  is  taking  awaj  one-sixth  of  his  tithe.  I  think,  that 
where  there  is  enough  to  make  a  tenth  heap,  it  ought  to  be  set  out.  The 
&nner  might  have  left  the  tenth  wheelbarrow  full,  and  have  thrown  them 
together. 

AsHURST,  Jastioe. — ^The  safe  rule  is,  that  whatever  degree  of  industry  the 
&rmer  must  use,  before  he  carries  away  the  produce,  he  must  use  for  the 
benefit  of  the  parson  as  well  as  for  his  own;  but  he  is  not  bound  to  bestow 
anj  additional  labor.  Thus,  in  hay*  and  com,  the  farmer  must  put  it  into 
eocka  and  sheaves  for  his  own  benefit,  and  therefore  he  shall  do  the  same  for 
the  parson.  In  gathering  a  whole  field  of  turnips  they  must  be  thrown  into 
heaps:  but  bere  Uie  whole  field  was  not  gathered  at  once,  and  therefore  I 
think  the  &rmer  was  not  bound  to  do  that  for  the  parson  which  he  did  not 
do  for  himself.  This  agrees  with  the  decision,  and  the  case  in  £olle  is  strong 
that  way. 

BuLL£R,  Justice. — As  to  the  last  objection  made  on  the  part  of  the  de- 
fendant, that  the  plaintiff  has  in  part  tdcen  his  remedy  into  his  own  hands  by 
taming  in  his  cattle,  it  is  stricti  Juris,  and  it  is  sufficient  if  the  plaintiff  has 
suffer^  damage  for  any  part  of  the  time  laid  in  the  declaration.  As  to  the 
pigg-|  other  objection,  I  agree  entirely  with  my  brother  ^Ashubst.  I 
*-  ^  think,  that  if  the  farmer  puts  the  turnips  into  heaps  for  himself,  he 
most  also  do  so  for  the  parson ;  but  that  if  he  does  not  do  so  for  himself,  he 
need  not  do  so  for  the  parson.  Indeed,  I  think  it  is  the  fairest  way  for  the 
parson  to  set  the  tithe  out  by  single  turnips ;  whether  they  be  small  or  great 
IS  a  matter  of  chance ;  and  as  to  fraud,  that  is  an  objection  not  to  the  mode, 
bat  to  the  conduct  of  the  party.  Where  the  turnips  are  set  out  by  the  farmer 
in  heaps,  then,  of  course,  the  most  convenient  mode  is  to  take  the  tithe  in 
heaps.  The  rule  of  law  is,  that  the  first  opportunity  is  to  be  taken  of  divid- 
bg,  as  soon  as  the  matter  is  in  a  proper  state  to  be  tithed.  Com  and  hay 
cannot  be  fairly  divided  till  in  heaps,  for  the  size  of  the  swathe  depends  on 
the  strength  of  the  mower  and  on  other  circumstances.  I  think,  that  taking 
the  tenth  wheelbarrow  would  not  be  a  fair  way. 

Lord  Mansfield. — ^Let  the  rule  be  discharged.  If  we  change  our  minds 
we  will  let  you  know.  Rule  discharged.' 

'  Hay  U  titheable  in  the  grass-cocks  after  having  been  tedded.  Newman  v.  Morgan, 
B.  R.,  T.  48  O.  8,  10  East,  6. 

'The  turnips  mnst  be  set  ont  in  the  plaoe  where  gathered.  Where  potatoes  were 
earned  off  the  field  into  a  brewhonse,  and  there  measured  and  set  out  for  the  parson, 
it  was  held  not  to  be  a  dae  setting-out  of  the  tithe.  Bosworth  v,  Limbrick,  Scao.»  M. 
18  0.  8,  2  Eagle  ft  T.  810;  8  GwiU.  1110,  8.  C. 

The  principal  case  appears  to  coincide  with  that  of  Beaumont  v.  Shilcot,  although 
the  mode  in  which  the  turnips  were  gathered  (whether  in  small  or  large  portions)  is 
&ot  psrtieularly  stated.  Adams,  B.,  says,  '*The  parson  is  to  have  the  fair  and  full 
t«nth.  There  is  no  particular  rule  jet  laid  down  for  setting  out  the  tithe  of  turnips. 
The  setting  out  single  turnips  is  liable  to  great  fraud.  If  a  whole  field  or  whole  acre 
^  gathered  at  one  time,  they  may  well  be  set  out  in  heaps;  but  if  only  a  few  are 
gathered  at  a  time,  that  method  cannot  be  obsenred.  In  that  case  single  turnips  must 
be  set  out." 


BARNES,  Assignee  of  SANDERS,  v.  MATON.'    Nov.  26. 

Where  an  action  is  pending  at  the  suit  of  a  bankrupt,  and  the  assignees  arrest  the 
defendant  for  the  same  cause  of  actiop,  it  is  not  vexatious.  Assignees  cannot  make 
themseWes  party  to  a  suit  commenced  by  the  bankrupt  before  interlocutory  judg- 
ment. 

This  was  a  motion  to  discharge  the  defendant  on  common  bail ;  he  having 

1 8.  C.  oited  by  Lord  Ellinbobouob,  16  East,  681. 
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been  held  to  bail  by  the  asdgnoes  of  a  bankrupt,  and  having  previonslj  ffren 
bail  in  an  action  by  the  ^bankrapt  himself,  nearcrofi  moved  it  on  a  pn  071 
former  day,  but  the  Court  thinking  the  bankruptcy  an  abatement,  ^  ^ 
and  that  the  assignees  were  compelled  to  commence  the  suit  again,  refused  the 
motion.  Bearcroft  renewed  his  application,  and  cited  Bibbius  v,  Mantell,  G.  B., 
M.  8  G.  3, 2  Wils.  358, 372,  and  Mayo,  assignee  of  Heron  v.  Gregory,  B.  R.,  T. 
1777.  [BuLLER,  J.,  inquired,  whether  there  was  any  interlocutory  judg- 
ment in  these  oases.  Bearcrofi, — ^In  Bibbins  v.  Mantell  there  was,  but  not 
in  Mayo  v,  Gregory.  Lord  Mansfield. — ^After  an  interlocutory  judgment 
the  assignees  may  make  themselves  parties  to  the  suit  by  sa.  /a. ;  bat  how 
can  they  do  so  here  ?  Bearcroft, — ^They  may  perhaps  do  it  by  suggestion 
on  the  record.]    A  rule  to  show  cause  having  been  granted, 

Mansfield  showed  cause.  [Bulleb,  J.,  read  a  note  of  Bibbins  v.  Mantell, 
fuller  than  the  report  in  Wilson,  in  which  Wilmot,  G.  J.,  said,  thai  if  the 
bankruptcy  happened  before  the  interlocutory  judgment,  the  assignees  could 
not  proceed.] 

Bearcroft^  contra. — ^It  is  enough,  in  order  to  sustain  this  application,  to 
show  that  the  assignees  might  have  proceeded,  if  they  had  so  chosen,  in  the 
name  of  the  bankrupt ;  and  it  is  immaterial  that  they  had  also  the  power  of 
proceeding  in  their  own  names.  If  the  first  action  might  have  been  carried 
on,  the  second  is  vexatious.  The  only  difficulty  is,  that  the  defendant  misht 
plead  the  bankruptcy  of  the  plaintiff ;  but  if  it  should  be  made  to  appear  that 
the  assignees  are  carrying  on  the  action  for  their  own  benefit,  the  Gouri  would 
not  suffer  such  a  plea  to  be  put  in. 

Lord  Mansfield. — The  second  arrest  is  not  vexatious,  unless  the  assignees 
could  have  proceeded  in  the  action  commenced  by  the  bankrupt.  Now,  the 
defendant  might  have  pleaded  the  bankruptcy  of  the  plaintiff,  and  the  Gourt 
could  not  have  set  aside  a  plea  which  was  a  legal  bar. 

Bule  discharged.^ 

>See  Kinnear  v.  Tarrant,  B.  R.,  £.  62  G.  8,  16  East,  622;  Biggs  v.  Cox,  B.  K,  H. 
6  G.  4,  7  Dowl.  k  R7I.  409 ;  4  B.  &  C.  920,  S.  G. ;  Minchin  o.  Hart,  B.  R.,  H.  49  G. 
8,  1  Chitty,  216.  But  it  seems  that  where  the  defendant  has  been  arrested  in  an  aetion 
brought  in  the  name  of  the  bankrupt,  but  by  the  authority  of  the  assignees,  he  eannot 
be  afterwards  arrested  at  the  suit  of  the  assignees  for  the  same  cause  of  action,  unless 
the  first  action  has  been  discontinued,  or  the  costs  paid.  Carter  v.  Hart,  B.  R.,  E. 
69  G.  8,  1  Chitty,  276 ;  Tidd,  176,  8th  ed. 


*BEST  v.  BARBER.'    JVbt;.  26.  [*188] 

Where  a  debtor  is  discharged  under  an  insoWent  act,  and  afterwards  gires  a  promis- 
sory  note  for  a  debt  due  before,  there  is  a  good  consideration  for  such  note,  and  he 
may  be  sued  upon  it. 

Motion  to  set  aside  an  execution  against  the  goods  of  the  defendant,  who 
had  been  discharged  under  the  insolvent  act  of  1781,  by  which  act  the  future 
effects  of  the  bankrupt  are  protected,  except  money  in  the  funds.  The  exe- 
cution was  in  an  action  on  a  note  given  by  the  insolvent  after  his  discharge, 
for  a  debt  due  before.    A  rule  to  show  cause  having  been  granted, 

Haworth  showed  cause,  and  Mingay  having  been  heard  for  the  rule,  the 
Court  took  time  to  consider. 

Lord  Mansfield. — We  have  considered  this  question,  which  arises  on  a 
note  given  by  a  discharged  insolvent  for  a  debt  due  before.  There  are  several 
xases  in  which  the  principle  has  been  establbhed,  that  where  the  statute 

>  S.  C.  nomine  Best  o.  Barker,  8  Price,  688. 
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takes  awaj  the  remedy,  bat  the  debt  still  remains,  that  debt  is  a  good  con- 
sideratioii  for  a  snbseqaent  promise.  It  is  so  in  the  case  of  a  debt  on  which 
the  statute  of  limitations  has  ran.  So,  also,  with  respect  to  promises  made 
after  bankraptey,  or  after  a  discharge  onder  an  insolvent  act  for  debts  dae 
before.    There  is  a  case  of  this  sort  Mfore  Lord  Habdwickb. 

Rale  discharged.^ 

I  Ab  to  holding  the  defendant  to  bail  on  bucIi  a  promise,  see  Wilson  v.  Kemp,  B.  R., 
H.  50  6.  8,  M.  &  S.  695;  Horton  v.  Moggridge,  G.  B.,  £.  56  Q.  8,  6  Taunt.  568 ; 
BlaeklMYime  v.  Ogle,  Soacc,  M.  1  G.  4,  8  Price,  526;  Peers  v.  Gadderer,  B.  B.,  M. 
SG.  4, 1  B.  &  C.  116;  2  BowL  &  R.  240,  S.  G. 


WETHERELL  v.  HALL. 
(Reported,  Galdbcott,  280.) 


[*189]  *CLARKSON  v.  WOODHOUSE  and  Another.*    Mv.  27. 

Trespass  for  breaking  and  entering  three  closes  in  Stalmine.  Pleas  in  justification: 
1.  A  right  of  common  of  turbary ;  2.  Of  pasture.  Replication,  that  Uie  closes  are 
pareel  of  Stalmine  Moss,  within  the  manor  of  Stalmine ;  that  there  are  dirers 
ancient  messiiAges  which  hare  had  common  of  turbary  and  pasture  upon  the  waste. 
The  replication  then  stated  a  custom  within  the  manor  of  Stalmine,  for  the  owners 
of  Stalmine  Moss,  by  themseWes,  or  their  moss-reeves,  to  assign  to  the  owners  of 
each  ancient  messuages  certain  reasonable  proportions  of  the  moss-dales,  to  be  by 
them  held  in  sereralty,  for  the  purpose  of  getting  turres ;  and  after  the  moss-dales 
shall  have  been  cleared,  the  owners  of  the  moss  shall  hold  the  same  in  seTcralty, 
^iicharged  fnaa  all  common  of  turbary  and  pasture.  The  replication  then  stated 
the  dearing  and  approTement  of  the  closes  accordingly.  Rcjomder,  traTcrsing  the 
custom,  and  rerdict  for  the  plaintiff.  On  motion  in  arrest  of  judgment  it  was  object- 
ed, 1.  That  the  custom  was  bad,  as  extending  to  messuages  without  the  manor ; 
2.  That  it  was  bad,  as  repugnant  to  the  right  claimed  in  the  plea ;  8.  That  it  was 
bad,  as  not  being  stated  to  extend  to  all  the  ancient  messuAgee ;  4.  That  it  was 
had,  in  etating  that  '*  reasonable  proportions"  were  to  be  assigned.  Held,  that 
the  eostom,  as  stated  in  the  replication,  was  good. — Gounterparts  of  old  leases 
from  the  repository  of  a  lord  of  a  manor  are  eTidence  of  the  demise  of  the  premises, 
without  proof  of  enjoyment. 

This  was  an  action  of  trespass  for  breaking  and  entering  three  closes  of 
tke  plaintiff,  lying  in  Stalmine,  in  the  county  of  Lancaster.  The  pleas 
vera,  1.  Not  ^ilty;  2.  A  justification  in  right  of  an  ancient  messuage  in 
Stalmine,  to  t&e  turbary  for  fuel  in,  upon,  and  through  Stalmine  Moss, 
lying  in  Stalmine  aforesaid;  and,  3.  A  justification  in  right  of  an  ancient 
uessuage  and  lands  in  Stalmine  for  common  of  pasture,  in,  upon,  and 
throughout  Stalmine  Moss,  lying  in  Stalmine  aforesaid,  for  commonable 
c&ttle,  levant  and  couchant.  Replication,  that  the  closes  in  which,  &c.,  are 
P^l  of  Stalmine  Moss;  that  Stalmine  Moss  is  within  the  manor  of  Stal- 
^W;  and  that  there  are  divers  ancient  messuages  as  well  as  defendants', 
^Uch,  from  time  whereof,  &o.,  have  had  common  of  turbary  in  and  upon  the 
Bud  waste  or  common  (except  such  parts  thereof  as  have  been  approved  and 
enclosed,  in  manner  hereafter  mentioned,  after  such  approvement  and  enclo- 
>ve  of  such  parts  respectively),  to  dig  and  take  turves  in  and  upon  the  said 
WMtc  or  common  Tezcept  as  aforesaid)  for  their  necessary  fuel,  to  be  burnt 
^d  ooDsumed  in  taeir  respective  messuages,  every  year,  at  all  times  of  the 
7^)  as  occasion  hath  required;  and  also  common  of  pasture  in,  upon,  and 

>  S.  C.  6  T.  R.  412  (fi). 
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throaghoat  tbe  said  waste  or  oommon  called  Stalmine  Moss,  whereof,  4ce. 
(except  the  said  respective  parts  thereof  which  have  been  approved  and 
enclosed,  in  manner  hereinafter  mentioned,  after  such  approvement  and 
enclosure  thereof),  for  all  their  commonable  cattle,  levant  and  conchant,  in 
and  upon  the  said  respective  messuages  and  lands.  And  the  replication  far* 
ther  stated,  that  within  the  manor  of  Stalmine  aforesaid,  there  has  been  a 
custom,  that  the  owners  of  the  waste  or  common  called  *Stalmine  r«iaoi 
Moss,  for  the  time  being,  by  themselves  or  their  superintendent  of  I-  -^ 
the  said  waste  or  common  for  the  time  being,  called  the  moss-reeve,  from 
time  whereof,  &c.,  have,  from  time  to  time,  as  occasion  has  required,  set  oat 
and  assigned,  and  have  been  used,  &c.,  and  of  right  ought,  &c.,  to  set  out 
and  assign  to  the  several  and  respective  owners  and  occupiers  of  such  ancient 
messuages  and  lands,  upon  their  reasonable  request  in  that  behalf,  certain 
reasonable  parts  and  proportions  of  the  said  waste  or  common,  commonly 
called  moss^ales,  to  be  by  them  respectively  held  in  severalty,  exclusively 
of  all  others,  for  digging  and  getting  turves  therein  for  their  necessary  fuel, 
to  be  burnt  and  consumed  in  such  their  respective  messuages  every  year,  at 
all  times  of  the  year,  as  to  such  their  respective  messuages  belonging  and 
appertaining;  and  that  the  respective  owners  and  occupiers  of  such  ancient 
messuages  u>r  the  time  being,  for  all  the  time  whereof,  &c.,  have  dug  and 
got,  and  have  been  used  and  accustomed  to  dig  and  get,  and  of  right  ought 
to  have  dug  and  got,  and  still  of  right  ought  to  dig  and  get,  such  turves  for 
their  necessary  fuel,  to  be  burnt  and  consumed  in  such  their  respective  mes- 
suages as  aforesaid,  in  such  their  several  and  respective  moss-dales  so  to  them 
assigned  and  set  out  as  aforesaid,  and  in  no  other  part  or  parts  of  the  said 
waste  or  common,  so  long  as  any  turbary  has  remained,  or  shall  remain, 
in  such  respective  moss-dales  so  assigned  and  set  out;  and  when  and  so  often 
as  the  turbary  of  such  moss-dales,  so  assigned  and  set  out  as  aforesaid,  has 
been,  or  shall  be,  got  and  cleared  therefrom,  by  such  digging  and  getting 
of  turves  for  the  purposes  aforesaid,  the  owners  of  the  said  waste  or  common 
called  Stalmine  Moss,  for  the  time  being,  for  all  the  time  whereof,  &c.,  have 
enclosed  and  apprpved  to  themselves,  and  of  right  ought  to  enclose  and 
approve  to  themselves,  all  such  moss-dales,  or  other  parts  of  the  said  common 
or  waste  called  Stalmine  Moss,  as  have  been,  6r  shall  be,  cleared  as  aforesaid, 
commonly  called  the  following  ground  thereof,  and  to  hold  the  same  so 
enclosed  at  their  pleasure,  in  severalty,  for  ever  afterwards,  freed  and  dis- 
charged from  all  common  of  turbary  and  pasture  thereon.  The  replication 
further  stated  that  A.  and  others  were  seised  of  moss,  and  being  so  seised, 
enclosed  and  approved  the  closes,  being  moss-dales,  cleared  in  manner  afore- 
said, and  demised  to  the  plaintiff.  The  rejoinder  traversed  the  custom  stated 
in  the  replication,  on  which  issue  was  joined.  The  ^canse  was  tried  r«tQ-i-| 
at  Lancaster,  before  Eyre,  B.,  when,  on  the  part  of  the  plaintiff,  ^  ^ 
counterparts  of  several  old  leases  were  produced  in  evidence  from  the  lord's 
repositories,  bv  which  former  lords  had  granted  portions  of  the  moss  or 
waste.  The  oldest  of  the  leases  produced  was  dated  in  1680,  and  the  latest 
of  those  admitted  in  evidence  was  dated  1702  or  3.  A  lease  dated  in  1730 
was  rejected.  No  evidence  of  enjoyment  under  these  leases  was  given. 
The  jury  having  found  a  verdict  for  the  plaintiff,  a  new  trial  ufas  moved  for, 
on  the  ground  that  the  evidence  of  the  old  leases  had  been  improperly  ad- 
mitted. 

Lord  Mansfield  said,  and  the  whole  Court  agreed  with  him,  that  these 
old  leases  were  proper  evidence  to  show,  that,  at  that  time,  the  lord  of  the 
manor  did  in  fact  demise  the  ground ;  and  that  this  was  very  different  from 
the  case  of  Smith  v.  Lord  Pomfret,  7  Bro.  P.  C.  440,  where,  the  question 
being  on  boundaries,  a  conveyance  by  Lord  Pomfret,  or  his  predecessor^  was 
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offered  to  prove,  from  the  description  oontaiDed  in  it,  tJbat  the  place  in  die* 
pote  was  withio  his  manor.     His  lordship  added,  that  it  was  impossible  to 

g're  evidence  of  enjoyment  nnder  such  old  leases ;  see  Rogers  v,  Allen,  cor. 
EATH,  J.,  1808 ;  1  Campb.  N.  P.  C.  309;  1  PhUl.  £v.  240, 6th  ed.    The 
rale  for  a  new  trial  was  consequently  refused. 

The  defendanta  then  moved  an  arrest  of  judgment  on  four  grounds; 
1.  That  the  custom  set  out  in  the  replication  is  laid  to  be  within  a  manor, 
and  yet  is  made  to  extend  to  something  without  the  manor,  the  messuages 
to  which  it  is  applied  not  being  stated  to  be  within  the  manor ;  2.  That  the 
custom  stated  in  the  replication  is  repugnant  to  the  right  claimed  in  the  plea; 
3.  That  the  coBtom  is  not  stated  to  extend  to  all  the  ancient  messuages,  even 
if  within  the  manor,  but  only  to  divers  ancient  messuages ;  4.  That  reoion* 
ahleneu  is  not  sufficiently  certain. 

WaUacej  Davenport,  and  Tapping,  having  been  heard  in  support  of  the 
rule, 

2#oe,  WtUottj   Cfhambrtf  and  Woodf  showed  cause. — ^The  first  objection  is, 
that  the  custom  is  laid  in  the  manor,  and  claimed  to  be  enjoyed  by  persons 
residing  out  of  the  manor.     There  is  no  case  to  be  found  which  establishes 
this  objection.     Lord  Coke  says,  that  a  custom  must  arise  from  act  of  par> 
r«igA-i  liament,  *and  not  by  grant.     [Lord  Mansfield. — He  must  mean, 
^       ^  that  where  a  custom  is  proved  which  is  unreasonable,  and  could 
not  arise  from  a  grant,  the  Court  will  presume  an  act  of  parliament  to  sup- 
port it]     2.  The  custom  stated  in  the  replication  is  not  inconsistent  with 
that  in  the  plea.     The  plaintiff  does  not  negative  the  general  right  of  com- 
mon ;  he  only  says,  that  where  the  moss  has  been  cleared  away  the  general 
right  is  not  to  be  exercised.    3.  The  Court  will  not,  after  veidict,  presume 
that  there  are  any  ancient  messuages  to  which  the  custom  will  not  apply. 
Ball  V.  Steward,  B.  R.,  M.  23  O.  2,  1  Wils.  255.    4.  « Reasonable  parts 
sod  proportions  of  the  said  waste",  is  sufficiently  certain.     In  B.  v.  The  In- 
habitants of  St.  Michael,  B.  R.,  T.  10  Ot.  3,  2  Blackst.  718,  the  judgment 
wss,  contrary  to  the  report,  affirmed.     [Bulleb,  J.,  said  he  had  a  note  of 
that  case,  and  the  judgment  was  in  fact  affirmed.]    They  also  cited  15  Ed« 
4, 29,  1  Roll.  Ab.  565;  Thom.  Ent.  327,  410;  Copyhold  Cases,  4  Rep.  32; 
Wigglesworth  v.  Dallison,  B.  R.,  T.  19  G.  3,  ante,  vol.  i.  p.  201. 

Lord  Mansfield. — ^Although  the  objections  stated  were  on  the  first  view 
specious,  yet,  on  considering  the  effect  of  them,  there  is  little  room  for  doubt. 
The  first  objection  is,  that  it  is  not  alleged  that  the  ancient  messuages  lie 
^thin  the  manor  of  Stalmine,  but  only  within  Stalmine ;  that  is,  within  the 
▼ill  of  Stalmine.  The  replication  does  not  in  fact  state  that  they  are  all 
within  the  manor;  and  it  is  upon  that  urged  that  the  custom  must  be  void, 
u  extending  out  of  the  manor.  The  objection,  however,  fails,  if  the  dis- 
tinction between  a  prescription  and  a  custom  is  attended  to.  Where  an 
individual  claims  an  immemorial  right  to  anv  estate  or  privilege  without 
attempting  to  show  any  other  title  than  that  which  arises  from  the  presump- 
tion derived  from  such  an  uninterrupted  enjoyment,  that  is  a  prescription  in 
him;  but  if  there  exists  a  general  rule  of  property  defined  within  certain 
limits  and  local  descriptions,  this  rule,  whether  of  propertv,  or  policy,  or 
civil  proceeding,  becomes  the  law  of  the  place,  governing  all  property  situ- 
ated within  those  limits,  in  whatever  place  the  owner  of  that  property  may 
happen  to  reside.  Thus  all  property  lying  in  England,  whether  enjoyed  by 
a  native  or  by  a  foreigner,  must  be  resulated  by  the  law  of  England,  and 
r*1931  ^^^  possessor  must  take  it  subject  to  *that  regulation,  and  in  no 
'-  ^  other  manner.  If  an  estate  be  within  a  manor,  the  custom,  which  is 
the  law  of  the  manor,  directs  the  estate :  so  where  land  is  devisable  by  the 
eostom  of  particular  boroughs,  the  law  of  the  pkce  regulates  the  enjoyment. 
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In  the  present  case,  all  the  moss  lies  within  the  manor,  and  is  to  be  governed 
by  the  custom  of  the  manor.  The  second  objection  was,  that  the  qoalifica- 
tion  set  up  in  the  replication  is  repugnant  to  the  right  stated  in  the  pleas ; 
for  that,  by  the  custom  alleged  by  the  plaintiff,  all  the  turbary,  as  well  as 
the  pasture,  may  in  the  end  be  destroyed.  But  a  repugnancy  to  destroy  a 
custom  must  be  such  as,  by  the  contradiction  of  the  terms  appearing  on  the 
statement  of  the  right  and  custom  together,  virtually  implies  that  the  cus- 
tom could  not  subsist,  because  the  right  which  establishes  the  one  negatives 
the  other,  which  is  incompatible  with  it.  Thus  a  sheep-walk  implies  that  the 
lord  shall  not  enclose  at  his  pleasure ;  for  if  he  does,  there  can  be  no  sheep- 
walk.  But  in  this  case  there  is  no  such  inconsistency,  for  the  custom  might 
have  been  a  reservation  in  the  original  grant,  and  the  right  might  have  been 
restricted  within  those  limits  by  the  original  agreement.  For  a  reservation 
in  a  grant  no  consideration  is  necessary,  since,  when  the  whole  is  an  act  of 
bounty,  it  is  sufficient  that  so  much  and  no  more  was  given.  The  other 
objections  were  not  much  insisted  upon  in  argument.  The  law  will  at  all 
times  restrain  the  lord  from  an  arbitrary  and  excessive  use  of  his  power; 
and  the  fuel  being  in  this  case  to  be  consumed  in  the  houses,  furnishes  a 
limit  and  a  test  whereby  to  judge  of  the  reasonableness  of  the  assignment 
It  is  not  without  benefit  to  the  tenant  that  the  moss-dales  should  be  thus 
assigned,  rather  than  that  he  should  have  a  general  liberty;  because  it  is  a 
convenience  to  him  to  have  a  portion  assigned  which  will  be  near  his  housCi 
and  at  hand  for  his  occasions. 

WiLLES  and  Ashurst,  Justices,  of  the  same  opinion. 

BuLLEB,  Justice,  compared  the  pleas  and  replication,  to  show  that  it  might 
be  intended  that  the  ancient  messuages — to  which,  as  well  as  to  the  messuage 
of  the  defendants,  this  custom  was  stated  to  apply — were  all  the  ancient 
messuages:  He  said,  that  perhaps  reasonable  proportions  might  in  this  ease 
imply  that  sufficient  was  to  be  left,  but  that  it  was  not  necessary  to  determine 
that  point,  because  in  this  case  sufficient  had  been  left :  he  added,  that  rea- 
tonahle  may  take  in  *all  the  considerations  by  which  the  property  pttiqii 
upon  which  the  assignment  is  exercised  is  to  be  determined.  L        ^ 

Judgment  for  the  plaintiff. 

On  Saturday,  the  11th  of  February,  1786,  this  judgment  was  unanimously 
affirmed  in  the  Court  of  Exchequer  Chamber.* 

In  the  argument  in  the  King's  Bench  a  question  was  made,  whether  the 
plaintiff  ought  not  to  have  traversed,  in  his  replication,  the  general  right 
claimed  by  the  defendants  in  their  plea,  because  otherwise  the  answer  is  only 
argumentative ;  and  when  a  qualification  is  set  up,  the  general  right  ought  to 
be  traversed.  This  was  argued  at  the  bar,  but  the  Court  said  nothing  of  it, ' 
it  being  an  objection  of  form  only,  to  be  taken  advantage  of  by  demurrer, 
and  not  available  after  verdict.  See  Konchin  v.  Knight,  B.  R.,  T.  22  &  23 
G.  3,  1  Wils.  253,  and  Arlett  v.  Ellis,  uhi  sup. 

1  Bee  Arlett  v.  Ellis,  B.  B.,  T.  8  0.  4,  7  B.  &  C.  846,  and  the  observations  there  on 
the  principal  case,  p.  867. 

ROBERTS,  jui  tarn,  v.  IRVINE.     Nov.  28. 

In  an  action  of  debt  for  a  penalty  under  2  Geo.  8,  o.  20,  s.  16,  for  acting  as  a  major 
of  militia  without  being  daly  qualified,  it  is  sufficient  to  arer  that  the  defendant 
acted  as  such  major,  *'  not  being  in  any  manner  qualified  by  the  laws  and  statutes 
of  the  realm." 

This  was  an  action  of  debt,  brought  as  well  for  the  clerk  of  the  regiment 
of  militia,  &c.,  for  the  common  stock  of  the  said  militia,  as  for  the  plain- 
tiff. The  declaration  stated  that,  after  the  2  Geo.  3,  c.  20,  s.  IG,  and  9 
Geo.  3,  the  said  defendant  did  execute  one  of  the  powers  conferred  by  the 
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said  acts  of  parliament  on  majors  of  militia,  not  being  in  any  manner  quali- 
fied by  the  laws  and  statutes  of  the  realm,  &c.,  whereby  an  action  did  accrue 
to  the  said  clerk  of  the  said  militia,  &o.,  and  to  the  plaintiff,  &c.  Plea,  not 
guilty.  A  verdict  having  been  found  for  the  plaintiff,  a  rule  was  obtained  by 
Bower  to  show  cause  why  the  judgment  should  not  be  arrested. 

Wallace^  A.  6.,  and  Bousy  showed  cause. — ^The  objection  is,  that  the  de- 
daration  does  not  show  on  what  disqualification  the  jury  found  their  verdict, 
for  that  it  only  states  that  the  defendant  exercised  the  powers  of  a  major  of 
r^ld^l  ™^^^^^^>  ^^^  *being  qualified  by  the  laws  and  statutes  of  the  realm  in 
L  ->  any  manner  so  to  do.  This  objection  cannot  be  maintained.  The 
allegation  in  the  declaration,  that  the  defendant  was  not  in  any  manner  quali- 
fied, nentives  every  qualification,  and  puts  the  defendant  to  show  any  quali- 
fication ne  may  have  to  exempt  him  from  the  penalty.  It  resembles  a  de- 
clantion  on  the  game  laws,  where  the  allegation  is  the  same  as  here.  Besides, 
after  verdict,  every  intendment  shall  be  made  to  support  the  declaration  in 
penal  as  well  as  in  other  actions.  Saint  John  v.  Saint  John,  Hob.  78 ;  Fre- 
derick V.  Lookup,  B.  B.,  H.  7  G.  3,  4  Burr.  2018. 

Mansfield  and  Bower,  contra. — ^The  declaration  does  not  contain  sufficient 
oertunty,  for  it  does  not  show  that  the  defendant  was  disqualified  by  want  of 
estate,  which  is  the  only  disqualification  that  can  subject  him  to  the  penalty 
here  claimed.  Nor  is  this  defect  aided  by  the  verdict,  for  the  Court,  after 
verdict,  will  only  intend  that  those  facts  were  proved  at  the  trial,  without  the 
proof  of  which  the  plaintiff  could  not  recover.  But  here  the  proving  that 
the  defendant  is  any  way  disqualified  proves  the  declaration ;  yet  every  dis- 
qualification, of  which  there  are  many,  does  not  subject  him  to  the  penalty, 
tpou  a  general  declaration  like  this,  the  party  cannot  tell  that  the  want  of 
estate  is  the  charge  intended  against  him,  and  therefore  might  not  be  pre- 
pAred  to  meet  it.  The  form  of  declaring  on  the  game  laws,  will  not  warrant 
this,  because,  in  an  action  on  the  game  laws,  every  disqualification  has  the 
same  effect,  and  subjects  the  party  to  the  same  penalty.  Had  the  declaration 
set  out  negatively  all  the  disqualifications,  it  would  have  appeared  whether 
this  was  amongst  them. 

Lord  Mansfield. — There  was  no  surprise  here,  for  the  action  is  brought 
hj  the  clerk  of  the  regiment  under  a  particular  statute,  and  the  defendant 
ou^t  in  his  defence  to  have  shown  himself  qualified  under  that  statute. 
WiLLEs  and  AsHURST,  Justices,  of  the  same  opinion. 
BuLLER,  Justice. — ^The  words  ^'  not  being  in  any  manner  qualified,"  do  not 
Biter  the  case,  and  would  not  assist  the  declaration  if  it  were  otherwise  imper- 
fect. The  charge  is,  that  the  defendant  has  acted  not  being  qualified ;  and 
he  must  come  prepared  to  prove  at  the  trial  that  he  is  qualified  in  every 
r*1961  P*'^^^^^^''-  I'  would  not  have  been  better  for  him  *if  the  plaintiff 
^  ^  had  set  out  every  disqualification,  for  he  must  still  have  come  pre- 
pared to  prove  himself  qualified.^  Bule  discharged. 

'  In  Mr.  Wilson's  note  of  this  case  there  is  the  following  passage  :—'<  But  they  held 
that  the  plaintiff,  haying  claimed  a  penalty  under  particular  statutes,  could  not  re- 
corer  irithout  proving  the  defendant  disqualified  under  those  statutes ;  and  on  the 
Bsme  account  the  defendant  was  apprised  that  it  would  be  incumbent  on  him  to  prove 
hiniBelf  qualified  under  these  acts."  In  two  other  reports  of  the  same  case  there  is 
nothing  said  of  the  Court  having  held  it  incumbent  on  the  plaintiff  to  prove  the  dis- 
qualification, and  Mr.  Wilson  was  therefore  probably  mistaken.  If  it  lay  upon  the 
plainUff  to  proye  the  disqualification,  it  could  hardly  be  said  to  be  incumbent  on  the 
defeadaot  to  prove  himself  qualified.  In  actions  upon  the  game  laws,  the  onus  pro- 
^M^i  does  not  lie  upon  the  plaintiff,  but  upon  the  defendant,  since  it  is  a  fact  pecu- 
littly  Vithin  his  own  knowledge.  See  Spieres  v.  Parker,  B.  R.,  H.  26  G.  8,  1  T.  R. 
144;  The  King  v.  Stone,  B.  B.,  T.  41  G.  8,  1  East,  651 ;  Jelfii  v.  Ballard,  C.  B.,  T. 
S9e.8,lBo8.  &Pul.468. 
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The  KING  v.  the  Inhabitants  of  WOODSFORD.    Jan.  24^  1783. 
(Reported,  Galdboott,  286.) 


BIN6STED  and  Another  v.  JANE  BUTLER,  widow;  Dowager  Goantess 
of  LANESBOROUGH  in  Ireknd.*    Jan.  24. 

The  wife  of  a  person  who  resides  in  Ireland,  herself  liTing  in  England,  and  haTing 
a  separate  maintenance  nnder  articles  of  separation,  may  be  sued  after  the  death 
of  her  hnsband  for  a  debt  contracted  by  her  in  England  daring  his  lifetime. 

This  was  an  action  of  assumpsit,  and  the  defendant  pleaded,  1.  The 
general  issue ;  2.  The  statute  of  limitation ;  and  3.  That  at  that  time,  &c., 
she  was  covert  with  Brinslej  Butler,  Earl  of  Lanesborough,  in  the  kingdom 
of  Ireland,  then  her  husband  in  his  lifetime,  who  is  since  deceased.  To  the 
8d  plea,  the  plaintiffs  replied,  that  the  said  Jane  and  the  said  Brinsley  But- 
ler^ long  before,  &c.,  vis.,  on  the  1st  of  January,  1774,  were  parted  and 
separated,  and  lived  apart  and  separate  from  each  other,  and  always  from 
thence,  and  until  the  time  of  the  death  of  the  said  Brinsley  Butler,  con- 
tinued to  live  separate  and  apart  from  each  other ;  to  wit,  the  said  Brinslej 
Butler  in  the  kingdom  of  Ireland,  and  the  said  Jane  in  England ;  and  the 
said  Jane  during  all  that  time,  by  a  certain  deed  of  separation  *and  pK-tAoi 
maintenance,  for  that  purpose  made  and  provided,  had  a  large  main-  >-  -' 
tenance  allowed  and  duly  paid  to  her,  from  the  said  Brinsley  Butler,  for 
her  support  and  maintenance.  To  this  replication  the  defendant  demurred 
specially,  and  assigned  for  cause  that  the  plaintiffs  have  not  set  forth  the 
date  of,  or  parties  to,  or  the  substance  of,  the  deed  of  separation  and  main- 
tenance in  the  said  replication  mentioned,  nor  the  amount  of  such  pretended 
maintenance,  nor  where  payable,  nor  have  brought  into  Court  the  said  deed, 
or  any  counterpart  thereof;  and  that  the  said  replication  offers  to  put  in  issue 
matter  foreign  to  the  matter  of  bar  pleaded  by  the  defendant  The  case 
was  argued  in  Michaelmas  Term  by  Morgan  for  the  defendant,  and  by  Zav- 
rence  for  the  plaintiffs. 

1 S.  C.  Co.  B.  L.  2d  ed.  82. 
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Morgan^  for  the  defendant. — A  /erne  covert  cannot  contract  daring  cover- 
inre,  unless  in  the  case  of  the  abjuration  of  the  realm,  or  the  exile  of  her 
bnsband,  Co.  Litt.  182  b,  138  a,  or  by  the  custom  of  the  city  of  London,  by 
which  h/eme  covert  trading  there  may  make  herself  liable;  but  this  excep- 
tion confirms  the  general  rule.  In  no  other  case  can  n/eme  covert  make  her- 
self liable.  Lane  v.  Schutz,  C.  B.,  E.  18  Geo.  8,  2  Black.  1195;  Hatchett 
V.  Baddeley,  G.  B.,  E.  16  Geo.  3,  2  Black.  1079.  [Lord  Mansfield  said, 
that  in  a  case  at  Maidstone,  where  the  husband  had  been  transported,  he  had 
held  the  woman  liable,  and  that  Mr.  Justice  Yates  had  done  the  same  at 
Carlisle.'] 

Jjatorencef  contra. — If  the  defendant  is  not  liable,  no  one  else  can  be 
charged,  for  she  was  living  separate  from  her  husband,  who  was  in  Ireland, 
and  certainly  no  credit  was  given  to  him.  The  cases  cited  on  the  other  side 
may  be  distinguished.  Hatchett  v.  Baddeley  went  on  the  ground  of  elope- 
ment not  being  a  word  known  to  the  Court.  Db  Gbet,  Chief  Justice,  dis- 
tinguished it  from  the  case  of  a  woman  separated  from  her  husband  and  hay- 
ing a  separate  maintenance  :  in  that  case  also  it  was  objected,  that  the  hus- 
band had  not  been  joined  for  conformity ;  but  here  the  defendant  is  a  widow. 
So  also  in  Lane  v.  Schutz  it  does  not  appear  that  the  Court  agreed  on  the 
general  question.  A  feme  covert  cannot  contract,  on  account  of  the  union 
r*l991  ^^^®^°  ^^^  '^^  ^®^  husband.  She  has  no  property,  she  has  *no  will 
l>  -'  of  her  own.  The  exceptions  to  the  general  rule  are  cases  in  which 
the  union  has  been  dissolved ;  nor  is  it  material  by  what  means  that  dissolu- 
tion has  taken  effect.  It  need  not  be  founded  on  the  crime  of  the  husband. 
Profession  is  no  crime ;  and  the  Duchess  of  Mazarine's  case,  B.  R.,  H.  8 
W.  3, 1  Salk.  116;  2  Salk.  646;  1  Ld.  Baym.  147,  S.  C,  did  not  proceed 
on  the  ground  of  crime.  Here  the  dominion  of  her  husband  has  ceased, 
for  the  Court  will  not  permit  a  husband  to  reclaim  his  wife,  liviog  apart  from 
him  under  articles  of  separation.  R.  v.  Mead,  B.  B.,  E.  81  G.  2,  1  Burr. 
642.  It  is  not  necessary  to  argue  that  the  wife  can  contract  so  as  to  bind 
her  husband,  or  her  husband's  property ;  it  is  sufficient  to  show  that  she  has 
the  capacity  of  binding  her  own  separate  property.  It  is  by  no  moans  uni- 
yeraally  true  that  &/eme  covert  cannot  contract.  In  Chancery  she  may  con- 
tract, so  as  to  bind  her  separate  property.  Dubois  v.  Hole,  2  Yem.  614. 
So  may  Vi/efne  covert  trader  in  London.  There  are  also  some  cases  in  which, 
where  the  wife  has  been  the  meritorious  cause,  she  may  be  sued  after  her 
husband's  death,  though  not  in  his  lifetime. 

Morgan  J  in  reply. — ^In  settlements  on  separation  there  is  always  a  security 
to  protect  the  husband  from  the  wife's  debts.  The  Court  will  not  permit 
a  husband  to  reclaim  his  wife  after  separation,  because  it  is  against  his  own 
agreement.  The  case  of  the  Duchess  of  Mazarine  is  in  favor  of  the  defen- 
dant, for  the  jury  is  there  said  to  have  determined  against  law.' 

Lord  Mansfield. — ^The  cases  in  the  Common  Pleas  show  that  the  Judges 
of  that  court  regarded  the  general  question  as  one  of  great  importance,  and 
in  both  of  those  cases  the  judgment  of  the  Court  proceeded  on  partial 
grounds.  It  is  certainly  a  considerable  question  ;  for  within  the  last  cen- 
tury a  great  change  has  been  introduced  into  the  law  relating  to  married 
persons,  by  means  of  trusts ;  and  there  is  also  a  system  of  cases  for  the  pro- 
tection of  the  husband  against  the  debts  of  the  wife.  It  is  settled,  that  a 
r^2001  ^^"^'^  eloping,  or  living  in  adultery,  shall  not  charge  her  *husband 
L        •'if  the  creditor  was  acquainted  with  her  situation ;  but  in  the  mere 

1  Sparrow  v,  Carruthers,  cited  1  W.  Bl.  1197,  1  T.  R.  6;  and  see  2  B.  &  P.  238, 1 
B.  &  P.  869. 

*  This  is  taken  from  the  marginal  abstract  in  2  Salk.  646,  where  it  is  said  that  a 
new  trial  was  not  granted  for  mistake,  in  point  of  law,  against  the  honesty  and 
equity  of  the  cause.    See  also  2  Wils.  808. 
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case  of  a  woman  living  separate,  the  creditor  stands  in  her  place  as  to  neces- 
saries, and  if  she  is  entitled  he  is.  There  is  also  a  third  class  of  cases-* 
where  the  woman  lives  separate,  and  has  a  maintenance,  and  the  creditor 
knows  of  it ;  in  which  case  he  shall  not  charge  the  husband.  Here  it  was 
notorious  that  Ladj  Lanesborough  was  separated ;  she  resided  in  England, 
while  her  husband  remained  in  Ireland.  To  hold  a  woman  liable  under  such 
circumstances  is  justice  to  the  creditor  and  mercy  to  the  woman  herself,  for 
it  enables  her  to  obtain  credit.  But  it  is  a  question  of  consequence,  and  I 
ahould  be  glad  to  have  it  argued  again. 

The  case,  therefore,  stood  over  for  further  argument  until  the  present 
term,  when  it  was  argued  by  Wallaee  for  the  defendant,  and  Davenport  for 
the  plaintiffs. 

Wallace^  for  the  defendant. — ^The  general  question  is,  whether  a  woman 
in  the  situation  of  the  defendant  is  liable  to  engagements  of  all  sorts  as  a 
feme  tole.  Coverture  is  at  least  a  general  answer  to  the  demand.  Manby  r. 
Scott,  Exc.  Ch.  E.  15  Car.  2, 1  Sid.  109;  1  Lev.  5,  S.  G.  The  Judges 
there  differed  on  other  points ;  but  upon  this  they  all  agreed,  that  Kfeme  co- 
vert cannot  bind  herself.  The  question  will  be  if  the  present  case  be  an  ex- 
ception, for  that  there  are  exceptions  must  be  admitted.  Thus  the  civil 
death  of  the  husband,  as  by  profession,  exile  (by  act  of  parliament),  or  ab- 
juring the  realm,  will  render  the  wife  capable  of  contracting.  Co.  latt  132, 
188.  But  it  is  said  in  the  same  place,  that  where  the  husband  is  only 
banished  for  a  time,  she  is  not  capable.  In  the  former  cases,  indeed,  she  had 
her  dower.  From  that  time  until  the  late  decisions  in  the  Common  Pleis, 
there  has  been  no  case  on  the  subject  The  case  of  Hatchett  v,  Baddeley  went 
entirely  on  the  elopement,  and  no  point  was  made  on  separate  maintenance. 
That  question  came  on  in  Lean  v.  Schnts.  The  replication  in  the  present 
case  is  copied  from  that  in  Lean  v.  Schuts,  except  that  it  does  not  ky  the 
debt  to  be  for  necessaries,  or  things  suitable  to  the  wife's  condition.  That 
case  does  not  prove  anything  as  to  the  general  point,  except  that  ooe 
judge  differed.  Under  the  custom  of  London,  the  surplus  oi^^feme  trader's 
estate  is  the  husband's.  That  is  the  reason  of  the  husband  being  joined,  in 
order  that  he  may  see  that  the  estate  is  taken  care  of.  A  sole  trader  is 
liable  *only  to  debts  in  trade.  Here,  at  the  utmost,  the  separate  r^AAii 
maintenance  only  is  to  be  applied  to  the  findins  of  maintenance.  Yet,  I-  -' 
under  the  pleadings,  it  must  be  argued  that  the  wife  is  liable  to  engagements 
to  any  extent,  while,  at  the  same  time,  she  is  incapable  of  acquiring  pro- 
perty ;  for  if  there  is  a  gift  or  bequest  to  her  during  separation,  the  husband 
will  take.  That  the  union  between  the  husband  and  wife  continues,  appeals 
from  the  fact,  that  if  he  purchases  lands  during  the  separation,  she  is  entitled 
to  dower.  In  equity  the  separate  estate  is  only  made  answerable  by  the  in- 
tervention of  trustees  \  and  the  decree  is  always  against  the  trustees,  and 
not  against  the  wife.  In  one  case,  where  after  the  death  of  the  husband  the 
wife  became  entitled  to  her  jointure,  an  application  was  made  to  subject  the 
jointure  to  her  debts,  which  the  Lord  Chancellor  refused  to  do  because  the 
aeparate  maintenance  was  gone. 

Davenport^  contra. — ^There  are  a  great  many  distinct  relations  between 
the  husband,  and  wife,  and  creditors,  under  different  circumstances,  though 
it  is  true  that  none  of  the  cases  go  directly  to  the  present  question.  With 
regard  to  the  right  of  the  creditor  against  the  husband,  there  are  two  cases 
in  which  the  latter  is  not  liable.  1.  In  case  of  adultery.  While  the  wife 
lives  in  adultery  she  cannot  have  any  relief,  either  in  equity  or  in  the  spiritual 
court,  and  the  husband  is  not  liable  to  her  debts.  2.  Where  the  wife  has  a 
separate  maintenance,  of  which  the  creditor  has  notice,  the  husband  is  not 
liable.     It  remains  to  consider  what  right  the  creditor  has  in  those  cases 
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against  the  wife  herself.  The  reasons  why  the  wife  is  not  liable  are,  that 
she  has  no  will  of  her  own,  that  she  has  no  property  of  her  own,  and  beeause 
otherwise  a  separation  might  be  effected  by  oollnsion.  The  cases  have  eone 
so  far,  that  where  a  jadgment  has  been  obtained  against  a  feme  sole,  the  hus- 
hand  may  come  in  and  reverse  it  on  error.  Hayward  v.  Williams,  Upp. 
Bench,  T.  1651,  Styles,  280.  With  regard  to  the  criminal  liability  of  a 
feme  covert,  she  is  answerable  for  crimes  committed  without  the  intervention 
of  her  husband,  being  then  considered  a  sole  agent ;  and  in  treason,  and 
some  other  crimes,  she  is  answerable,  though  they  be  committed  by  her 
jointly  with  her  husband.  Hale,  P.  C.  44,  45,  46.  So  there  are  some  acta 
of  a  civil  nature  done  by  a  wife,  which,  if  not  '^'avoided  by  her  hus- 
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band,  will  bind  her.     Thus  she  may  levy  a  fine  alone ;  which  will 


bind  her,  though  not  her  husband.     Br.  Ab.  Fine  of  Lands,  pi.  83.     The 
cues  of  abjuration,  profession,  and  exile,  put  by  Lord  Coke,  proceed  upon 
no  other  ground  than  that  of  necessity  and  convenience.     There  are  other 
authorities  to  the  same  effect.     In  Br.  Ab.  Baron  &  Feme,  pL  66,  it  is  said 
that  the  wife  of  a  man  exiled  may  sue  in  trespass  alone.     The  case  of  Lady 
Maltravers,  Go.  Litt.  132,  is  to  the  same  effect.     The  decision  at  Maidstone, 
where  the  wife  of  a  man  transported,  being  a  baker,  was  allowed  to  be  sued 
alone,  proceeded  on  the  same  ground  of  necessity.     The  woman  had  a  right 
to  labor,  and  to  make  her  earnings  available  for  her  creditors.     If  she  had 
bad  a  separate  maintenanoe,  the  reasoning  and  the  decision  must  have  been 
the  same.     The  argument  urged  on  the  other  side,  as  to  the  right  of  dower 
oat  of  the  purchas^  lands,  and  the  right  of  the  husband  to  a  bequest  made 
to  the  wife,  would  apply  in  the  ease  of  a  man  who  has  been  transported.     It 
is  trae  that  the  marital  rights  are  not  done  away,  yet  that  will  not  of  neces- 
Bity  prevent  the  wife  from  becoming  civilly  liable.     There  are  cases  in  which 
the  spiritual  courts  and  courts  of  equity  have  gone  all  the  length  now  con- 
tended for,  and  this  court  has  refused  to  grant  a  prohibition.     Chamberlain 
V.  Hewson,  B.  R.,  H.  7  W.  3, 1  Salk.  115,    The  whole  of  the  law  which 
prohibits  the  husband  from  being  made  liable,  or  the  wife  from  being  charged 
separately,  was  introduced  for  the  benefit  of  the  husband :  but  here  he  has 
lenoanced  the  society  of  his  wife  by  deed;  he  cannot  reclaim  her;  he  has 
given  her  a  separate  property ;  he  has  abandoned  the  whole  benefit  of  his 
marital  rights.     There  is  no  clear  decision  against  the  plaintiffs,  and  all  the 
argaments  of  reason  and  of  convenience  are  in  their  favor. 
WaUaee  having  been  heard  in  reply. 

Lord  Mansfield  delivered  the  opinion  of  the  Court. — This  is  an  action 
t>j  a  tradesman  for  goods  sold  to,  and  work  and  labor  done  for,  the  de- 
fendant. [His  Lordship  then  stated  the  pleadings.]  I  state  the  pleadings, 
^Qse  the  opinion  we  give  will  turn  on  all  the  circumstances  of  the  case 
taken  together;  and  what  I  say  will  only  apply  to  a  case  situated  exactly 
P2031  ^^^^  ^^^  present.  It  has  been  truly  ^stated  that  by  the  common  law 
-*  the  wife  has  no  separate  power  of  contracting.  She  has  no  property 
of  her  own ;  her  personal  estate  absolutely,  and  her  real  estate  during  cover- 
tore,  are  her  husband's ;  she,  therefore,  cannot  contract,  but  he  is  bound  to 
^pport  her.  General  rules  are,  however,  varied  by  change  of  circumstances. 
Cases  arise  within  the  letter,  yet  not  within  the  reason,  of  the  rule ;  and  ex- 
©^tions  are  introduced,  which,  grafted  upon  the  rule,  form  a  system  of  law. 
^e  earlier  cases,  in  the  reigns  of  Henry  the  Fourth  and  Edward  the  Third, 
arose  on  the  exile  or  abjuration  of  the  husband.  Lord  Core  calls  it  a  civil 
^eatb,  hat  it  is  not  so.  It  does  not  dissolve  the  marriage  bond,  and  it  only 
'^mbles  a  civil  death  in  conferring  upon  the  wife  a  capacity  to  sue.  In 
tbe  reign  of  Henry  the  Sixth,  another  authority  is  found  where  the  wife  was 
tilowed  to  maintain  trespass.    In  the  time  of  William  the  Third,  the  Duchess 
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of  Mazarine's  case  occurred ;  and  there  Holt,  C.  J.  (Lord  Raym.  147 ; 
see  Gompton  t^.  CoUinson,  C.  B.,  H.  30  G.  3,  1  H.  ,B1.  349),  said,  thai 
it  did  not  differ  from  the  case  of  the  exile  of  the  hushand.  Lastly  comes 
the  case  hefore  Yates,  J.,  at  Carlisle  (I  do  not  mention  that  hcfore  myself). 
He  considered  transportation  within  the  reason  of  exile,  although  Lord 
Coke,  confining  himself  to  the  letter,  says  that  the  exile  mast  be  for  life. 
Can  it  indeed  be  held  that  a  woman  whose  husband  is  transported  or  abroad 
cannot  go  into  service  and  sue  for  her  wages  f 

The  question  now  is,  Can  the  defendant  avail  herself  of  the  plea  of  cover* 
ture  against  the  plaintiffs'  demand,  or  shall  she  be  considered  a  feme  aole 
when  the  debt  was  contracted  ?  It  is  averred  in  the  replication  that  the 
husband  resided  in  Ireland ;  but  it  is  not  averred  (as  the  fact  was}  that  his 
estate  was  in  Ireland,  so  I  lay  that  out  of  the  case.  The  agreement  of  sepa- 
ration bound  both  the  parties  in  the  same  manner  as  if  they  had  been  sole, 
and  the  Court  will  not  suffer  either  of  them  to  break  through  it  Under  this 
agreement  the  wife  possesses  a  separate  property.  She  is  no  longer  nnder 
the  control  of  her  husband,  and  creditors  even  for  necessaries  have  no  remedy 
against  him.  Credit  was  eiven  to  her  as  a  single  woman ;  and  shall  she 
now  be  permitted  to  say  that  she  was  not  single  r  A  case  occurred  before 
me  at  Guildhall  of  an  action  against  a  woman  upon  *a  bond.  On  r^QAl 
nan  esi /actum  pleaded,  she  attempted  to  set  up  the  defence  of  cover-  *-  ^ 
ture,  but  I  would  not  allow  it,  for  she  had  represented  herself  as  a  single 
woman,  and  executed  the  bond  as  such,  and  it  did  not  lie  in  her  moath  to 
say  that  she  was  married. 

Upon  the  present  question  there  is  no  case  precisely  in  point ;  we  must 
therefore  make  a  precedent  from  reason  and  analogy.  Two  oases  have  been 
mentioned,  decided  in  the  Court  of  Common  Pleas.  In  Hatchett  v,  Badde- 
ley  the  wife  had  no  separate  maintenance;  and  it  did  not  follow,  from  the 
word  '^  elopement,"  that  she  lived  in  adultery.  In  the  other  case  the  Court 
was  divided  on  the  merits,  and  it  appears  that  one  judge  did  not  eoincide 
with  the  rest  of  the  court.  The  ground  on  which  that  case  was  decided  does 
not  occur  here ;  but  I  am  inclined  to  say,  that  if  Lord  Lanesborough  were 
now  alive,  and  in  Ireland,  he  need  not  be  joined.  This  does  not  resemble 
the  case  of  the  feme  sole  trader  in  London,  for  there  the  husband  is  interested 
both  in  her  person  and  in  her  stock  in  trade.  The  present  bears  a  greater 
resemblance  to  the  case  of  exile ;  than  which,  indeed,  it  is  stronger.  There, 
as  here,  the  marriage  is  not  dissolved  :  it  subsists  for  every  other  purpose 
than  that  of  the  wife  suing  and  being  sued.  As  in  the  case  of  exile  or  abju- 
ration, Lord  Lanesborough  was  out  of  the  kingdom,  and  not  amenable  to  the 
process  of  our  courts.  We  are  of  opinion  that  the  case  resembles  abjuration 
or  exile  in  every  particular,  that  the  wife  therefore  may  be  sued  alone,  and 
that  she  cannot  avail  herself  of  this  most  iniquitous  defence. 

Judgment  for  the  plaintiffs.' 

'  Although  this  case  came  under  the  consideration  of  the  Conrt  of  King*8  Bench, 
in  Marshall  v.  Button,  8  T.  R.  554,  by  which  it  is  generally  supposed  to  have  been 
overruled,  yet  that  consequence  does  not  appear  necessarily  to  follow ;  for  in  Mar- 
shall p.  Button  there  was  no  aTerment  that  Uie  husband  resided  out  of  the  jurisdic- 
tion of  the  English  courts,  as  in  the  principal  ease.  In  the  oases  of  Bar  well  v. 
Brooks,  B.  B.,  U.  24  G.  8,  post,  and  Corbett  v.  PoelniU,  B.  B.,  M.  26  G.  8,  1  T.  B. 
6,  the  Court  indeed  held  that  the  circumstance  of  the  husband  residing  in  this  coun- 
try made  no  difference. 

The  eases  respecting  the  separate  liability  of  a  married  woman  may  be  classed 
under  the  following  heads:  1.  Where  she  is  merely  living  separate;  2.  Where  she 
is  living  separate  by  consent,  and  with  a  separate  allowance ;  8.  Where  she  is  living 
separate,  her  husband  being  abroad ;  4.  Where  she  *is  living  separate,  her 
husband  being  a  foreigner,  and  resident  abroad;  5.  Where  she  is  living  [*205] 
separate,  her  husband  being  banished  or  transported ;  6.  Where  she  is  liv- 
ing separate  in  adultery ;  7.  Where  she  has  been  divorced. 
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1.  Wliere  the  wife  la  merely  liTing  separate,  whether  with  or  without  the  consent 
of  her  hnsbandy  it  is  elear  that  she  cannot  make  herself  liable  to  be  sned  as  a  fcm% 
J0&;  a  position  recognised  in  all  the  cases. 

2.  Where  the  wife  liyes  separate  by  consent,  and  enjoys  a  separate  allowance,  it  is 
now  settled  that  she  cannot  render  herself  personally  liable.  Marshall  v.  Rntton,  ubi 
M^ro.  To  this  law  there  is,  according  to  the  principal  case,  an  exception  when  the 
koshand  is  residing  out  of  the  jarisdiction  of  the  English  courts. 

3.  Where  the  wife  is  living  separate  from  her  husband,  who  resides  abroad,  she 
etnnot  render  herself  liable  by  her  own  contracts,  although  the  residence  abroad  of 
her  husband  be  permanent.  Marsh  v.  Hutchinson,  G.  B.,  T.  40  O.  8,  2  B.  &  P.  226; 
Farrar  v.  Lady  Granard,  G.  B.,  T.  44  Q.  8,  2  Bos.  h  Pul.  N.  R.  80.  Nor  can  she  in 
saeh  ease  maintain  an  action  as  a  ftmt  wle,  Boggett «.  Frier,  B.  B.,  T.  49  G.  8, 11 
Esst,  301. 

4.  Where  the  wife  is  liying  separate  from  her  husband,  who  is  a  foreigner,  residing 
abroad,  the  decisions  differ  as  to  her  liability.    In  the  Duchess  of  Masarine's  case,  B, 
K.,  H.  8  &  9  W.  8,  1  I^rd  Raym.  147,  it  was  held,  that  the  Duchess,  who  had  resided 
kere  twenty  years,  and  whose  husband  was  an  idien  enemy  resident  in  France,  was 
liable  on  her  own  contracts.    Holt,  G.  J.,  said,  '<  Where  the  husband  is  an  alien 
enemy,  and  under  an  absolute  disability  to  come  and  Utc  here,  the  law  perhaps  will 
make  the  wife  of  such  a  husband  chargeable  as  a  feme  aoU  for  her  debts  and  con- 
tracts."   So  in  Walford  v.  Duchess  of  Pienne,  2  Esp.  N.  P.  G.  564;  where  it  ap. 
pe&red  that  the  husband  and  wife,  being  foreigners,  had  come  to  this  country,  and 
that  four  years  before  the  trial  the  husband  had  gone  abroad,  where  he  remained, 
Lord  KxxTON  sMd  that  the  case  came  within  the  principle  of  the  old  common  law, 
where  the  husband  had  abjured  the  realm ;  that  if  the  husband  had  been  absent  for 
some  time,  and  then  returned,  and  paid  bills  contracted  by  the  wife  in  his  absence, 
and  again  left  the  kingdom,  he  should  hold  the  wife  not  liable ;  but  here  was  a  de- 
BertioQ  of  the  kingdom,  and  an  absence  of  some  years :  he  was  no  longer  domiciled 
here,  and  in  the  interval  his  wife  had  been  supplied  with  the  articles ;  and  if  she 
was  not  held  liable  for  debts  contracted  under  such  circumstances,  she  might  be 
starred.    In  the  same  year  another  action  was  brought  against  the  same  defendant, 
sad  Lord  KsirroN  ruled  the  same  way.    Franks  v.  Duchess  of  Pienne,  2  Bsp.  N.  P. 
C.  587.    The  Court  of  Common  Pleas  established  the  same  doctrine^  in  the  case  of 
BeQamonr.  L»Aigle,  M.  89  G.  8,  1  B.  &  P.  8  &  867,  Heath,  J.,  observing,  "The 
cases  of  banishment  and  transportation  of  the  husband  are  directly  in  point.    Be- 
tides, it  is  for  the  benefit  of  the  feme  covert  that  she  should  be  liable  to  an  action  in 

such  a  ease  as  this ;  otherwise  she  could  obtain  no  credit,  and  would  have  *na 
[^06]  means  of  gaining  her  livelihood.  The  husband  perhaps  ne^er  was  in  Eng- 
land, and  never  may  be;  so  that  this  case  is  not  at  all  like  those  which  pro- 
ceeded on  the  ground  of  a  separate  maintenance."  In  Kay  v.  Duchess  of  Pienne,  8 
Csmp.  K.  P.  C.  128,  however,  Lord  Ellimbobouoh  expressed  himself  dissatisfied 
vith  these  opinions.  There  the  Duke  and  Duchess  of  Pienne  had  lived  in  England 
u  man  and  wife  till  1803,  when  the  Duke  went  abroad  and  entered  in  the  service  of 
Sweden,  where  he  remained,  lord  Ellknbobouoh  said,  **  If  the  husband  has  never 
Wq  in  this  kingdom,  the  wife  of  an  alien,  I  think,  may  be  sued  as  9k  feme  sole.  This 
i'  the  Duchess  of  Mazarine's  case.  I  don't  know  whether  it  was  distinctly  brought 
^  I^nd  Kinyoh's  attention,  that  the  Duke  de  Pienne  had  been  living  with  the  de- 
fcadant  as  his  wife  within  this  realm.  If  so,  I  cannot  subscribe  to  his  opinion.  But, 
•t  the  time  of  those  decisions,  Bingsted  o.  Lady  Lanesborough,  and  Corbett  v.  Poel- 
lutz,  had  not  been  judicially  overturned.  Since  the  case  of  Marshall  v.  Button, 
^hieh  restored  the  old  common  law  on  this  subject,  I  consider  it  quite  clear  that  a 
married  woman,  under  the  circumstances  of  the  present  defendant,  is  not  liable  to  be 
B^ed  88  a  feme  eoU,  When  the  husband  has  abjured  the  realm,  or  been  exiled,  he 
cannot  return,  and  the  case  stands  upon  perfectly  different  principles." 

6*  Where  a  married  woman  is  living  separate  from  her  husband,  who  has  been 
hsnished  or  transported,  she  is  liable  to  be  sued  as  a/nae  sole  until  the  actual  return 
<)t  her  husband.  Abjuration  or  exile  is  a  civil  death.  Go.  Litt.  188,  a,  Wilroot's 
J^e,  Moor,  861.  Thus,  where  the  husband  of  Lady  Sandys  was  banished,  during 
^*i  hy  act  of  parliament,  the  court  were  of  opinion  that  she  might  in  all  things  act 
^  a  fme  eoU,  as  if  her  husband  were  dead ;  that  the  necessity  of  the  case  required 
die  ihould  have  such  power,  and  that  a  will  made  by  her  was  good.  Countess  of 
Portland  v.  Prodgers,  Cano.  1689,  2  Vern.  204.  See  also  Newsome  ».  Bowyer,  Cane. 
1729, 8  P.  Williams,  87.  This  law  was  extended  to  the  case  of  transportation  by  the 
^0  decisions  of  Lord  Mamsfisld  and  Mr.  Justice  Yatss  mentioned  in  the  text ;  and 
^^4  AivAKLBT  ruled,  that  though  the  period  of  the  husband's  transportation  had 
*^ired,  yet  if  in  fact  he  had  not  returned,  his  wife  might  sue  as  a  feme  eoU,    Car* 
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roll  V,  Blenoow,  4  Esp.  N.  P.  G.  27.  This  point  is  adyerted  to  by  Lord  Eldok,  C.  J^ 
in  Marsh  v.  Hatchinson,  2  B.  &  P.  232,  and  appears  to  have  been  considered  bj  him 
as  a  question  of  much  doubt. 

6.  Where  the  wife  lives  separate  ftrom  her  husband,  and  in  adultery,  she  cannot 
be  sued  as  a  feme  sole.  Gilchrist  v.  Brown,  B.  R.,  T.  82  Q.  8,  4  T.  R.  766.  See 
also  Hatchett  v.  Baddeley,  G.  B.,  £.  16  G.  8,  2  W.  Bl.  1079. 

7.  Where  a  woman  has  been  dirorced  merely  a  mentd  et  thoro^  the  relation  of  mar- 
riage still  subsists,  and  she  is  liable  to  be  sued  as  a  feme  eole.  Lewis  o.  Lee,  B.  R., 
T.  6  G.  4,  2  B.  &  G.  291 ;  but  it  is  otherwise  where  she  is  divoroed  a  vinculo  matri" 
monii. 

Where  the  wife  is  the  party  really  interested,  and  has  a  separate  maintenance, 
the  proper  ^course  for  her  is  to  sue  in  her  husband's  name ;  and  the  Gourt 
will  not  stay  the  proceedings  on  the  application  of  the  defendant,  and  will  [*2071 
set  aside  a  plea  of  release  by  the  husband.    Ghambers  v.  Donaldson,  B.  R., 
E.  48  G.  8,  9  East,  471 ;  Innell  v.  Newman,  B.  B.,  £.  2  G.  4,  4  B.  &  A.  419. 


The  KING  v.  TUNWELL,  Mayor  of  Cambridge.*    Jan.  31. 

A  corporation  cannot  by  a  by-law  narrow  the  number  of  persons  eligible  to  corporate 

officers. 

A  Rule  had  been  obtained,  by  Partridge,  to  show  cause  why  an  informa- 
tion, in  the  nature  of  a  quo  warranto^  should  not  be  exhibited  against  the 
defendant,  to  show  by  what  authority  he  claimed  to  be  Mayor  of  Cambridge. 
It  appeared  by  the  affidavits,  that,  by  a  charter  of  James  I.,  the  borough  was 
incorporated  by  the  name  of  the  mayor,  bailiff,  and  burgesses  of  Cambridge, 
and  the  mayor  to  be  elected  out  of  the  burgesses.  This  charter  was  con- 
firmed by  Charles  I.  The  custom  in  the  borough  had  been  always  to  elect 
the  mayor  out  of  the  aldermen,  of  whom  there  are  twelve  besides  the  mayor. 

In  1699  a  by-law  was  made,  whereby  it  was  declared,  that,  for  the  future, 
no  alderman  should  be  eligible  into  the  office  of  mayor  who  had  served  that 
office  within  six  years  next  before  the  election  ]  and  a  penalty  was  imposed 
on  the  persons  electing  him  mayor  within  that  time,  and  on  him  for  accept- 
ing the  office.  This  by-law  had  been  acquiesced  in  from  the  time  of  the 
making  of  it  till  the  month  of  August,  1782,  when  Tunwell  was  elected 
mayor,  and  entered  on  his  office,  although  he  had  been  mayor  before  within 
six  years,  vis. :  in  1778.  It  was  therefore  said,  that  on  the  by-law  of  1699 
be  was  not  eligible,  and  this  rule  for  an  information  was  applied  for. 

Wallace  and  Wikoriy  against  the  rule,  contended  that  the  by-law  was 
clearly  bad,  as  restraining  the  number  of  persons  out  of  whom  the  election 
was  to  be  made  as  appointed  by  the  charter,  which  a  by-law  could  not  dO; 
although  it  might  narrow  the  number  of  Electors  for  the  sake  of  avoiding 

fopular  confusion.  Case  of  Corporations,  M.  40  &  41  Elis.,  4  Co.  78.  This 
y-law  narrowed  the  number  of  persons  out  of  whom  the  election  was  to  he 
made,  for  out  of  twelve  it  excluded  six ;  and  it  was  therefore  expressly  within 
the  rule  laid  down  in  R.  v.  '^'Phillips,  Mayor  of  Carmarthen,  B.  R.,  T.  22  r^onoi 
G.  2,  cited  3  Burr.  1883 ;  B.  N.  P.  2II3  Selw.  N.  P.  1083, 4th  ed.  S.  C. ;  L  ^^^^ 
Lee  V.  Wallis,  B.  R.,  H.  29  G.  2,  cited  8  Burr.  1833;  1  Kenyon,  292; 
Bayer,  263,  S.  C.,;  and  R.  v.  Spencer,  B.  R.,  H.  6  G.  3,  3  Burr.  1827.  If 
the  point  were  doubtful,  the  Court  would  not  decide  it  in  this  stage ;  but  as 
it  is  completely  settled,  the  rule  must  be  discharged. 

Bearcro/t,  Partridge^  Graham,  and  Le  Blanc,  contra. — ^The  corporation 
have  for  eighty  years  submitted  to  this  by-law,  which  is  in  itself  a  sufficient 

Kund  against  a  decision  in  this  stage  of  the  question.     According  to  the 
le  of  Corporations,  the  number  of  electors  may  be  narrowed ;  and  that 
decision  goes  the  whole  length  of  this  case.    There  is  no  distinction,  in  prin- 

>  S.  C.  cited  2  Selw.  N.  P.  1088, 4th  ed. 
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dple,  between  the  narrowing  the  number  of  the  electors  and  of  the  eligible. 
The  restraint  is  only  tub  modoj  and  for  a  time ;  in  which  respect  this  case 
differs  from  those  which  have  been  cited.  In  B.  v.  Phillips  the  by-law  re- 
moved for  ever  from  the  office  of  mayor  all  the  common  burgesses  who  were 
eligible  by  the  charter ;  and  in  Lee  v,  Wallis  the  election  was  restrained  to 
eight  persons  nominated  by  the  warden.  Here  no  permanent  incapacity  was 
inflicted  on  anybody.  The  by-law  is  neither  against  public  policy  nor  eon* 
traiy  to  the  charter^  which  only  says  that  a  burgess  shall  be  elected.  They 
cited  BuUer  v.  Pabner,  B.  R.,  T.  11  Will.  3, 1  Salk.  190,  and  London  City 
r.  Vanacher,  B.  R.,  E.  11  Will.  3,  Carth.  480. 

Lord  Mansfixu). — ^Where  there  is  any  question  of  law  or  fact  in  dispute, 
the  Court  will  grant  an  information  to  put  it  in  a  more  solemn  form  of  de- 
termination ;  but  where  the  Court  see  no  doubt,  especially  in  point  of  ftct, 
thej  should  not  send  it  to  trial.  Here  there  is  no  doubt  either  as  to  the  law 
or  as  to  the  fact.  The  law  is  plain,  that  a  corporation  cannot  give  them« 
selves  a  new  constitution.  In  the  Case  of  Corporatious  much  might  have 
been  sud  as  to  the  giving  a  new  constitution ;  but  that  case  was  determined 
on  sound  policy,  to  avoid  popular  confusion,  and  care  has  been  taken  ever 
smce  to  prevent  that  case  from  being  carried  further.  The  law  is  clearly 
settled  in  R.  v.  Phillips  and  Lee  v.  Wallis,  which  have  been  considered  in 
suUequent  cases.  The  decision  in  Salkeld  is  quite  different. 
r«^0Q1  AsHUKST,  Justice. — The  question  is  the  same  as  if  the  *by-law8 
^^    ^  had  been  made  yesterday.     The  case  of  R.  v,  Phillips  is  decisive. 

BuLLKR,  Justice. — ^There  is  no  distinction  between  this  case  and  that  of 
K 17.  Spencer.  R.  v.  Phillips  was  argued  several  times,  and  settled  the 
point,  that  the  number  of  the  eligible  cannot  be  narroi^pd,  although,  accord- 
isg  to  the  case  in  Coke,  it  is  otherwise  with  regard  to  the  number  of  the 
electors.  Rule  discharged.^ 

>See  The  King  v.  Tappenden,  B.  R.,  H.  48  Q.  8,  8  East,  186. 


BOE,  on  the  demise  of  DATIS,  v.  KENT  and  Another.    Jan.  81. 

A.  8.  being  in  wrongfdl  posBession  of  certain  estates,  devised  them  to  his  two  nephews, 
^hom  he  appointed  execators.  The  nephews  received  the  rent  due  in  the  testator's 
time,  tnd  afterwards  levied  a  fine  of  the  estates.  After  the  levying  of  the  fine, 
thcj  received  the  rents  accming  in  their  own  time.  Held,  Willbs,  J.,  dubitanUy 
th&t  it  was  rightly  left  to  the  jury  to  say  whether  the  nephews  had  a  sufficient 
v^wgfal  possession  to  snpport  the  fine ;  and  the  Jury  having  found  it  sufficient, 
the  Court  ref^ed  to  interfere. 

^8  was  an  action  of  ejectment,  on  the  trial  of  which  it  appeared  in  evi« 
^ce  that  Oliver  Silverthorpe  the  elder,  in  his  lifetime,  was  in  wrongful  pes* 
Bession  of  the  estates  for  which  the  ejectment  was  brought,  and  which  be- 
longed to  his  son  Oliver  Silverthorpe  the  younger.  That  after  receiving  the 
rents  and  profits  of  the  estates  he  died,  on  the  15th  of  January,  1770,  and 
aerised  the  estates  to  his  two  nephews,  whom  he  also  appointed  executors  of 
Iws  wUl.  That  on  the  31st  of  January,  1770,  the  devisees  received  the  rent 
which  had  accrued  due  in  the  time  of  the  testator,  for  which  they  gave  re- 
^ipts.  That  in  Trinity  Term,  1770,  the  devisees  levied  a  fine  of  the  estates; 
and  that  in  December,  1770,  they  received  the  rents  of  the  estates  on  their 
own  account.  The  lessor  of  the  plaintiff  was  the  heir-at-law  of  Oliver  Sil- 
verthorpe the  son ;  and  the  question  was,  whether  the  receipt  of  rent  by  the 
^naees  was,  under  the  circumstances,  a  sufficient  wrongful  possession  to 
^Pport  the  fine.    The  jury  were  of  opinion  that  it  was  simicient;  and  found 
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a  verdict  for  tlie  defendant.    A  rule  Nin  having  been  obtained  for  a  new 
trial, 

Bearcrofi  and  Bower  showed  cause. — ^The  objection  is,  that,  as  the  first 
receipt  of  rent  in  January  was,  eo  nomine^  received  by  the  devisees  in  their 
capacity  of  executors,  and  that  as  the  next  receipt,  in  December,  was  after 
the  levying  of  the  fine,  there  was  nothing  to  show  that  the  devisees,  at  the 
time  of  the  fine  levied,  were  in  possession.  The  answer  is,  that  the  posses- 
sion of  the  tenant  was  the  possession  of  *the  devisees.  The  same  r^toi  01 
person  continued  tenant  who  was  tenant  of  Oliver  Silverthorpe  the  ^  ^ 
father,  who  was  a  disseisor  ;  and  he  continued  to  be  the  tenant  of  those  who 
claimed  under  him.  Go.  Litt.  237.  The  receipt  of  rent  is  only  evidence 
that  the  tenant  of  the  land  holds  under  another.  Here  the  second  receipt 
of  rent,  though  subsequent  to  the  fine,  is  evidence  that  the  devisees  assented 
to  the  devise,  and  affirms  their  title  under  the  will  from  the  death  of  the 
testator.  If  this  fine  is  not  good,  no  fine  can  be  so  unless  the  conusor  is  ia 
the  manual  occupation,  of  the  land. 

Wallace,  A.  G.,  and  Eaworih,  contra. — Silverthorpe  the  &ther  took  pos- 
session of  his  son's  estate,  and  continued  in  possession  till  his  death,  when 
he  devised  it  from  his  son  to  his  two  nephews,  whom  he  made  his  executors. 
At  his  death  a  year's  rent  was  due  from  the  Michaelmas  preceding,  which 
could  only  be  received  by  the  devisees  in  their  character  of  executors.  This, 
then,  was  no  possession.  Afterwards,  in  Trinity  term,  without  any  attorn* 
ment  on  the  part  of  the  tenants,  they  levied  a  fine.  It  is  clear,  that  without 
possession  that  fine  will  not  operate  as  a  bar  by  way  of  non-claim.  Atkins  v. 
Horde,  B.  B.,  H.  30  G.  2,  1  Burr.  60.  At  the  Michaelmas  following  the 
devisees  received  the  rent  accruing  in  their  own  time ;  but  the  fine  must  be 
complete  when  it  is  levied,  and  the  rights  of  other  parties  divested  then,  or 
not  at  all.  It  cannot  depend  on  any  after-act  of  the  tenant  whether  the  fine 
shall  be  good  or  not ;  nor  will  the  Court  make  an  act  relate  back  unless  to 
perfect  a  rightful  title.  Such  a  fine  may,  it  is  true,  operate  as  a  conveyance, 
and  bind  the  parties  and  their  privies,  Shop.  Touch.  23,  but  it  can  have  no 
effect  as  a  bar  by  way  of  non-claim. 

Lord  Mansfield. — It  was  left  as  a  matter  of  fact  to  the  jury,  whether 
there  was  not  evidence  of  an  agreement  after  the  death  of  the  testator,  be- 
tween the  devisees  and  the  tenant,  that  the  latter  should  become  tenant  to 
the  former.  The  parties  met  soon  after  the  death  of  the  testator,  and  at  the 
end  of  the  year  the  tenant  paid  the  rent.  This  was  evidence  from  which  the 
tenant  might  presume  such  an  agreement. 

WiLLES,  Justice. — I  doubt  whether  the  possession  was  altogether  a  matter 
of  fact,  and  to  be  left  to  the  jury.  I  incline  to  think  that  it  was  matter  of 
fact  mixed  with  matter  of  ^law,  and  that  it  should  have  been  so  stated  p^o-i  t-i 
to  the  jury  by  the  Court.  The  payment  in  January  only  admitted  a  ^  ^ 
tenancy  to  the  disseisor,  and  not  to  the  executors ;  and  to  make  the  second  pay- 
ment relate  back  is  a  fiction. 

AsHURST,  Justice. — This  seems  to  me  to  be  matter  of  fact  proper  to  be 
left  to  the  jury;  and  the  jury  have  found  that  the  payment  of  rent  at  Mi- 
chaelmas, 1770,  was  an  acknowledgment  that  the  tenant  held  during  the 
preceding  year. 

BULLKB,  Justice. — ^I  think  the  fine  was  a  bar  on  two  grounds  :  first,  the 
freehold  was  in  the  devisees  before  entry,  Co.  Litt.  35, 36,  111  a;  and  if  the 
actual  freehold  was  in  him  the  fine  was  well  levied.  If  the  freehold  were 
not  in  the  devisee  before  entry,  there  would  be  great  inconvenience.  Leases 
are  sometimes  made  without  any  reservation  of  rent  for  several  years  :  must 
the  devisee  then  institute  a  suit  to  compel  attornment?  But,  secondly,  I 
think  there  was  evidence  to  show  an  agreement  on  the  part  of  the  tenant  to 
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become  tenant  to  the  devisees.  Whether  the  poflsession  was  sufficient  is  a 
question  of  law,  what  was  the  possession  is  a  qaestion  of  fact.  The  payment 
at  Michaelmas  is  a  strong  piece  of  evidence  to  show  that  the  tenant  was  all 
the  time  tenant  to  the  devisees.  As  to  the  relation,  there  is  a  strong  dictum 
in  Leonard,  8  Leon.  227.  Bale  discharged. 


MOETON  V.  FENN.    Feb.  1. 

Action  for  breach  of  promise  of  marriage.  It  appeared  that  the  first  promise  was 
made  by  the  defondaDt  in  consideration  that  the  plaintiff  wonld  go  to  bed  with  him, 
which  die  did;  bat  there  was  evidence  of  aabeeqaent  promises.  Sembh^  that  this 
is  not  sncb  a  iufjfia  contnutua  as  to  preyent  the  plaintiff  from  recoTering. 

This  was  an  action  for  breach  of  promise  of  marriage,  tried  before  Lord 
MANsrncLD.  The  evidence  was,  that  the  defendant,  who  was  a  man  of  fortune, 
in  Jamaica,  aged  seventy,  promised  to  marry  the  plaintiff,  'a  widow  of  fifty- 
three,  if  she  wonld  go  to  bed  to  him  that  night,  which  she  did,  and  lived 
afterwards  with  him  a  considerable  time.  It  appeared  also  that  the  defendant 
geveral  times  afterwards  repeated  his  resolution  to  marry  her,  but  that  he 
afterwards  married  another  woman.  The  jury  found  a  verdict  for  the  plaintiff 
with  £2000  damages.  A  rule  Nisi  for  a  new  trial  having  been  obtained,  on 
r*2121  ^^^  gT'onnd  that  it  was  turpi$  ^contractus,  being  on  conditipn  of  the 
^  -*  plaintiff  going  to  bed  with  the  defendant,  Loi^  Mansfield  said,  I 
thought  the  objection  would  not  lie  on  two  grounds :  1.  That  before  the 
marriage-act  this  would  have  been  a  good  marriage,  and  the  children  legiti- 
xoate  by  the  rales  of  the  common  law ;  2.  I  thought  so  because  the  parties 
were  not  in  pari  delicto,  but  this  was  a  cheat  on  the  part  of  the  man. 

EnkvM  now  showed  cause.^ — ^The  Court  will  pause  before  they  determine 
that  an  action  cannot  be  maintained  where  there  has  been  a  seduction.  It  is 
absurd,  that  where  the  defendant  has  been  guilty  of  no  crime  he  shall  be 
liable  to  an  action,  but  that  where  he  has  been  guilty  of  the  grossest  seduction 
he  shall  go  free.  In  the  present  case,  moreover,  there  were  subsequent  pro- 
mises mi^e  in  consideration  of  the  defendant's  good  opinion  of  the  plaintiff, 
which  are  not  affected  by  the  consideration  of  the  first  promise,  even  suppos- 
ing that  to  be  base.  There  are  many  cases  in  equity  where  prior  cohabitation 
has  been  held  not  to  vacate  the  security.  As  to  the  damages  being  excessive, 
the  principle  upon  which  a  new  trial  is  mnted  upon  that  ground  is,  that,  in 
P^^iary  contracts,  the  Court  will  see  that  the  jury  do  not  go  beyond  the 
dear  meaning  of  the  parties ',  but  that  in  actions  for  torts,  to  which  there  is 
no  measure  affixed  by  law,  the  jury  have  the  sole  province  of  estimating  the 
cbmages.  He  cited  Turner  v.  Vaughan,  C.  B.,  B.  7  G.  3,  8  Wils.  339,  and 
the  case  referred  to  there  by  Bathdrst,  J. 

Wallace  and  Baldwin,  contra. — No  case  has  been,  or  can  be,  mentioned, 
in  which  any  court,  ecclesiastical  or  other,  has  held  a  marriage  good  founded 
<®l7  on  a  promise  like  the  present.  Since  the  marriage-act  this  is  no  longer 
a  marriage,  nor  capable  of  being  enforced,  but  is  simply  fornication.  The 
<*Ks  in  equity  mentioned  on  the  other  side  are  on  securities  given,  and  the 
party  comes  to  pray  relief  against  his  own  security — a  very  different  question 
^m  the  present.  This  is  not  like  the  case  where,  after  a  promise  of  marriage, 
a  man  succeeds  in  seducing  a  woman :  it  is  here  a  condition.  What  are 
caUed  the  subsequent  promises  occurred  only  in  conversations  with  third 
P^nons,  and  not  m  the  presence  of  the  plaintiff.    As  to  the  enormity  of  the 

'See  the  popular  report  of  his  speeoh.     **  Speeches  of  Lord  Erskine,  when  at  the 
^y  OB  MiseeUaneons  Snbjeets,"  p.  81. 
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^damages,  they  are  such  as  to  argae  a  partiality  in  the  jury,  and  an  piroisi 
improper  influence.  There  is  therefore  ground  for  sending  back  the  *-  -* 
case  to  be  reconsidered. 

The  Court  took  time  to  consider,  and  in  the  meanwhile  recommended  the 
parties  to  agree  that  the  defendant  should  pay  the  plaintiff  £500;  and,  on  a 
subsequent  day  Wallace  informed  the  Court  that  tne  parties  had  oonfiented 
to  that  arrangement. 

CARMCK  r.  VICKERY.    FA.  I. 
(Reported  ante,  toL  iL  p.  668,  n.) 


HIDE  t;.  BEUCE.    Feb.  I. 

Warranty  that  a  ship  had  twenty  guns.    It  is  no  bf'eaeh  of  the  waxranty,  that  she 
had  only  twenty-five  men,  and  that  it  reqnired  sixty  men  to  man  twenty  guns. 

This  was  an  action  upon  a  policy  of  insurance  on  goods,  lost  or  not  lost, 
at  and  from  Leghorn  to  Gibraltar.  There  was  a  warranty  in  the  policy  that 
the  ship  had  twenty  guns.  It  appeared  in  eyidence  that  she  had  twenty 
guns,  but  only  twenty-five  men,  and  that  it  required  sixty  men  to  man 
twenty  guns.  It  was  contended  for  the  defendant  that  the  warranty  implied 
that  there  should  be  a  proportionable  number  of  men.  A  verdict  was  giren 
for  the  plaintiff;  and  a  rule  having  been  obtained  for  a  new  trial, 

Wallace,  A.  O.,  and  Lee,  showed  cause. — ^There  is  no  implied  warranty  as 
to  men,  nor  could  it  be  so  intended,  for  the  ship  was  in  a  foreign  port,  and 
the  captain  could  not  get  as  many  men  as  he  pleased.  The  construction 
contended  for  on  the  other  side  would  make  a  warranty  extend  to  impiica^ 
tions. 

CowpeTy  contra. — ^This  was  a  warranty  that  the  ship  was  a  ship  of  the  force 
of  twenty  guns.  Was  she  a  ship  of  that  force  F  It  is  not  necessary  to  con- 
tend that  this  was  a  warranty  of  guns,  and  also  a  warranty  of  men ;  but  it 
was  a  warranty  of  the  number  of  guns,  and  a  representation  that  she  had  a 
reasonable  quantity  of  men  in  proportion  to  the  guns.  For  the  purposes  of 
fighting,  twenty-five  men  were  quite  useless,  for  seventeen  or  eighteen  would 
be  necessary  to  work  the  ship  while  in  action.  Tet  in  consequence  r^oiil 
of  *thb  warranty  of  force,  she  is  permitted  to  chase  and  go  into  dan-  ^  ^ 
ger,  to  take  prises,  and  to  weaken  herself  still  further.  There  has  therefore 
been  a  misrepresentation,  by  which  the  policy  is  avoided. 

Lord  Mansfibld. — A  warranty  makes  a  contingency,  without  which  the 
contract  is  void.  But  a  representation,  if  true,  is  not  to  have  the  same  effect 
unless  there  is  fraud. 

WiLLBS,  AsHUBST,  and  Bullsb,  Justices,  were  of  the  same  opinion. 

Rule  discharged. 


HARCOURT  r.  KNAPP.'    Feh.Z. 

In  an  action  on  the  game  laws  for  several  penalties,  the  defendant  may  pay  one 
penalty  into  eoart,  the  plaintiff  being  at  liberty  to  go  on  for  the  others. 

Action  on  the  game  laws  for  several  penalties.     (Sombre  moved  for  a 
rule  to  show  cause  why,  on  payment  by  the  defendant  of  one  of  the  penalties 

>  &  C.  eited  1  Tidd^s  ?».  686,  «th  ed. 
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into  court,  al}  prooeedinffs  in  the  action  shonid  not  be  stayed.  Bulleb,  J., 
nid,  that  the  Court  womd  giTO  him  leave  to  pay  one  penalty  into  court,  but 
that  the  plaintiff  must  be  at  liberty  to  so  on  for  the  rest.  And  on  CTiambre^s 
Btadng  that  a  similar  application  had  been  granted  in  a  former  case,  the 
Court  said  that  it  eonld  only  have  been  by  consent. 


TEO  t;.  ALLEN.'    Feb.  b. 

Where  a  bankmpt  applies  to  be  diseharged  ont  of  eoBtodj  on  the  groand  that  he  has 
obtained  his  certificate,  if  the  plaintiff  in  the  action  disputes  the  trading,  the  Court 
-will  direct  an  issue  to  irj  that  fact. 

A  serivener  is  one  who  lends  out  mon^  for  others  for  a  commisrion. 

The  defendant  obtained  a  rule  to  show  cause  why  he  should  not  be  dis- 
charged out  of  custody  on  filing  common  bail,  on  the  ground  that  he  was 
a  baokmpty  and  had  obtained  his  certificate. 

Wallace  showed  cause. — The  defendant  is  not  a  trader  subject  to  the 
bankrupt  laws.  He  was  a  receiver-general  of  the  lend  tax,  and  as  such,  by 
5  6.  2j  e.  30y  b.  40,  not  subject  to  he  made  a  bankrupt.  The  plaintiff  also 
^utes  the  act  of  bankruptcy  and  the  petitioning  cr^itor's  debt.  He  has 
P2151  *P®^i^^o^^  ^®  Ghapcellor  to  supersede  the  defendant's  commissioni 
^  -*  but  the  petition  is  not  yet  determined,  and  he  has  elected  in  Chan- 
oeiy  to  pursue  his  remedy  at  law.  The  plaintiff  is  willing  to  try  an  issue  on 
the  tradine  and  the  petitioning  creditor's  debt. 

EofDoruij  contra. — The  statute  of  €ko.  2,  only  excepts  reeeivers-general  as 
inch.  The  defendant  was  found  to  be  a  trader  by  receiyine  the  money  of 
others  and  lending  it  out,  which  is  acting  as  a  scrivener,  and  a  scrivener  is 
liable  to  be  made  a  bankrupt  The  defendant  is  entitled  to  be  discharged 
by  the  5  O.  2,  c.  30,  s.  Id,  which  authorizes  the  Court,  on  the  bankrupt's 
mducing  his  certificate  allowed  and  confirmed,  to  order  his  discharge;  and 
Dy  s.  7,  which  makes  the  certificate  evidence  of  the  trading  and  bankruptcy. 
The  Court  did  not  give  anv  opinion  whether  the  trading  was  so  connected 
with  the  defendant's  office  of  receiver-general  as  to  come  within  the  excep- 
tion in  the  statute  of  Gko..  2,  but  th^y  were  clear  that  he  did  not  appear  to 
Iwa  money-scrivener;  to  which  it  was  essential  that  he  should  lend  out 
money  for  others  for  a  commisaiMi. 

WoJOace  cited  Willison  v.  Smith,  B.  B.,  E.  22  G.  3,  ante,  p.  96,  in  which 
^  Court  had  directed  an  issue. 

I^rd  HANsrnsLD. — ^There  is  no  color  on  the  proceedings  for  the  defen- 
dtnt  being  a  trader.  Take  an  issue  in  whieh  the  only  qoestici^  is  to  be  on 
the  trading;  the  petitioning  creditor's  debt  and  the  act  of  bankruptcy  not  to 
be  disputed.  That  must  be  an  admission,  and  the  issue  must  be  in  the  com- 
mon form,  whether  the  commission  duly  issued.  And  let  it  be  understood, 
that  if  there  is  a  verdict  for  the  defendant  to  the  satisfiiction  of  the  judge,  he 
>I^  be  discharged  next  day. 

Bule  disdiarged  on  undertaking  aooordbgly.* 

*  8.  C.  dted  1  IHdd's  Pr.  211,  8th  ed. 

'  8m  Wooloot  o.  Leiooster,  C.  B.,  H.  55  Q.  8,  6  Taunt.  75 ;  but  see  also  Harmer  v. 
Higger,  B.  B.,  H.  58  G.  8, 1  B.  &  A.  882,  where  the  Court  hold  the  oertifioate  evi- 
<ie&ee  of  all  the  previous  prooeedings* 
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♦HOSKIN  i;.  BIDGWAY.'    /».  5.  [•216] 

In  ftn  ftction  for  a  libel  pnbliBhod  in  a  newspaper,  the  Conrt  will  not  change  the  Teuue 
to  the  county  in  which  l&e  paper  was  published. 

Baldwin  moved  to  change  the  venue  from  Gloaeestenhire  to  Middlesex, 
in  an  action  for  a  libel  in  a  newspaper  pnblished  in  Middlesex,  on  the  nsnal 
affidavit,  that  the  oanse  of  action  arose  in  Middlesex,  and  not  in  Gloacester- 
shire  or  elsewhere  oat  of  Middlesex.  The  Court  said  that  the  newspaper 
was  published  in  every  county  in  England  as  well  as  in  Middlesex,  where 
it  was  printed ;  and  Bulleb,  Justice,  added,  that  if  the  party  reflected  on 
resided  in  Gloucestershire,  the  action  would  be  more  properly  tried  in  that 
county  than  in  Middlesex.  Motion  denied.' 

>  S.  C.  cited  1  T.  B.  572;  1  Tidd's  Pr.  654,  8th  ed. 

*  See  Piakney  v,  Collins,  B.  B.,  H.  27  G.  8,  1  T.  B.  571 ;  Gumming  v.  Naylor, 
Scaec,  H.  8  &  9  G.  4,  2  T.  &  J.  110.  Bat  where  the  libel  is  both  written  and  pub- 
lished in  one  county  only,  the  Court  will  change  the  Tenue  to  that  county.  Freeman 
V.  Norris,  B.  B.,  E.  29  G.  8,  8  T.  B.  806;  Aris  v,  Taylor,  B.  B.,  T.  85  G.  8,  1  Tidd'a 
Fr.  654,  8th  ed.;  Hetcalf  v.  Markham,  B.  B.,  E.  80  G.  8,  8  T.  B.,  652. 


The  KINO  v.  The  Justices  of  PETERBOBOUGH.    Feb.  5. 
«  (Beported,  Caldioott,  288.) 


The  KING  v.  FBANKLTN.    Feb.  5. 
(Beported,  Caldicott,  244.) 


The  KING  v.  COMPTON  et  Al.    Feb.  5. 
(Beported,  Caldicott,  246.) 


The  KING  t;.  Inhabitants  of  SEAGBAVE.    Feb.  8. 
(Beported,  Caldicott,  247.) 


*The  KING  t;.  Inhabitants  of  SWALCUPPE.    Feb.  8.     [*217] 
(Beported,  Caldicott,  248.) 


lie  KING  ».  ABBOTT.    Feb.  12. 
(Beported  ante,  rol  ii.  p.  558.) 
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BUTLER  V.  GRUBB.'    Feb,  12. 


Where  a  cause  u  referred  to  arbitration,  and  the  oosts  are  to  abide  the  erent,  the 
defendant  is  entitled  to  them  if  it  appear  by  the  award  that  the  plaintiff's  demand 
is  nnder  40«.,  which  he  might  hare  recoTered  in  a  oonrt  of  consdenoe. 

Rule  to  show  cause  why  the  master  should  not  tax  the  defendant  his  costs. 
The  cause  had  been  referred,  at  the  trial  before  Lord  Mansfield,  and  the 
costs  were  to  abide  the  event.  The  defendant  was  within  the  jurisdiction  of 
the  Court  of  Requests  for  the  borough  of  Southwark.  The  arbitrator 
iwaided  that  there  was  only  £1  17«.  due,  and  stated  that  no  evidence  of  a 
set-off  was  offered. 

Peekham  showed  cause. — ^This  case  resembles  the  case  of  a  judgment  by 
default,  where  the  defendant  will  not  be  allowed  to  make  a  suggestion  on  the 
roll  for  the  purpose  of  entitling  himself  to  costs.  Brampton  v,  Crabb,  B.  R.. 
H.  3  G.  1, 1  Str.  46. 

HaworA,  contra. — ^The  costs  abiding  the  event  means  the  leeal  event  of  the 
award;  and  therefore,  where  an  executor  is  plaintiff,  he  is  not  liable.  High- 
man  v.  Hassel,  B.  R.,  H.  15  G.  8,  cited  3  T.  R.  139.  The  effect  of  this 
iward  is  the  same  as  if  the  plaintiff,  on  the  trial,  had  recovered  less  than  40s. 

Per  Our.  There  is  nothins  in  the  case.  Let  the  rule  be  made  absolute. 
See  Swiuglehurst  v.  Altham,  B.  R.,  H.  29  G.  8,  3  T.  R.  138 ;  Day  v.  Mears^ 
B.  R.,  T.  1816,  2  Chitt/s  R.  156 ;  2  Tidd,  884,  8th  ed. 

>  S.  C.  cited  2  Tidd's  Pr.  884, 8th  ed.,  8  T.  B.  189. 


END  or  HILABT  TERM. 


CASES 

ABaUED  AND  DETERMINED 

COURT  OF  KING'S  BENCH, 

IN 

(faster  €tm, 

IN  THE  TWENTY-THIRD  TEAR  OF  THE  REIGN  OF  GEORGE  IIL> 


MULLINER  V.  WILKES.*    May  13, 

Action  on  a  promissory  note  made  in  faTor  of  one  J.  M.  Plea,  the  statute  of  nsnry. 
Replication,  protesting  the  cormpt  agreement  between  the  defendant  and  J.  Bl, 
states  that  defendant  did  not,  in  pursuance  of  any  such  corrupt  agreement,  nor  for 
any  such  purposes  as  are  in  the  plea  mentioned,  make  the  note,  and  concluding  to 
the  countfjr.  Special  demurrer,  on  the  ground  tiiat  the  replication  should  hare  coa- 
duded  wiUi  a  Teriftcation,  and  so  held. 

This  action  was  brought  on  a  promissory  note  for  £290,  made  by  the  de- 
fendant in  favor  of  John  Mabberley,  and  endorsed  to  the  plaintiff.  The  plea 
was  the  statnte  of  nsnry,  pleaded  as  in  Smith  v.  Dovers,  B.  B.,  T.  20  6.  3^ 
ante,  vol.  ii.  p.  428.  Beplication : — ^because,  protesting  that  no  such  corrupt 
agreement  was  ever  made  between  the  said  John  MabWley  and  the  said  J. 
Wilkes  as  in  that  plea  is  mentioned,  for  replication  in  this  Mhalf,  the  said  T. 
Mulliner  says,  that  the  said  J.  Wilkes  did  not,  in  pursuance  of  any  such  cor- 
rupt agreement,  nor  for  any  such  purposes  as  are  in  the  said  plea  mentioned, 
make  and  deliver  to  the  said  J.  Mabberley  the  said  promissory  note  in  that  plea 
and  in  the  said  first  count  of  the  said  declaration  mentioned,  in  manner  and 
form  as  the  said  J.  Wilkes  has  above,  in  that  plea,  alleged ;  and  of  this  the 
said  T.  Mulliner  puts  himself  upon  the  country,  &c.  Demurrer  and  caoMS 
assigned  that  the  replication  ^ought  to  have  concluded  with  a  verifi-  rwvg] 
cation ;  that  it  put  several  matters  in  issue ;  that  it  does  not  allege  the  ^  ^ 
note  to  have  been  given  for  any  valuable  consideration ;  and  that  the  replica- 
tion should  have  concluded,  "  And  this  he,  the  said  T.  Mulliner,  prays  may 
be  inquired  of  by  the  country.''     Joinder  in  demurrer. 

LawrencCf  for  the  demurrer,  said,  that  the  cause  of  demurrer  upon  which 
he  meant  to  insist  was,  that  the  replication  ought  to  have  concluded  with  a  veri- 
fication. He  said  that  the  rule  was,  that  where  the  whole  contents  of  the 
plea  were  denied,  the  conclusion  must  be  to  the  oountty ;  but  that  where  a 

1  During  the  whole  of  this  term  Mr.  Justice  IAshubst  was  absent  in  the  Court  of 
Chancery. 
>  8.  C.  cited  2  T.  R.  441. 


219] 


3  Douglas.  151 


hat  only  is  denied,  there  it  mast  oonclude  with  a  verification ;  that 
(he  whole  oontents  of  the  plea  were  not  denied,  hut  thatapartionlar  fact 
was  selected.  He  cited  Smith  v.  Dovera,  B.  R.,  T.  20  O.  8,  ante,  vol.  ii.  p. 
428,  as  expressly  in  point. 

Law,  contra. — ^There  are  a  great  variety  of  cases  on  this  subject.  Of  these, 
Crogate's  case,  B.  K,  M.  6  Jae.  1,  8  Rep.  67,  is  the  first.  Where  all  the 
&ct8  of  the  plea  are  put  in  issue,  the  ref^ication  may  conclude  to  the  coun- 
try ;  but  where  the  replication  introduces  new  matter,  it  must  conclude  with 
a  verification.  This  was  the  case  in  Baynham  v.  Matthews,  B.  R.,  T.  4  G.  2, 
2  Str.  871,  where  the  replication  was,  that  the  note  was  given  for  a  just  debt, 
absque  hoc  quod  corrupte  ayreatumfuit  modo  et  forma.  That  the  note  was 
given  for  a  just  debt  was  a  new  matter,  for  the  note  was  not  necessarily  eiven 
for  a  debt.  So  in  Smith  v.  Dovers  the  replication  stated  that  the  bill  was 
drawn  and  delivered  to  the  plaintiff  for  a  good  and  valuable  consideration, 
which  was  new  matter.  The  true  difference  between  that  case  and  the  pre- 
sent is,  that  here  the  replication  contains  a  denial  of  all  the  facts  in  the  plea. 
It  is  as  general  as  the  replication,  de  injuria^  &c.  It  is  more  proper  than 
the  usual  issue  on  the  corrupt  agreement ;  for  there  may  have  been  a  corrupt 
sgreement,  and  yet  the  note  may  not  have  been. given  in  pursuance  of  it ;  but 
here  the  issue  is  that  the  note  was  not  given  in  pursuance  of  any  such  cor- 
rupt agreement,  nor  for  any  of  the  purposes  in  the  plea  mentioned.  This  is 
a  complete  denial  of  the  whole  plea.  [Buller,  J. — ^You  have  protested 
r*2201  ^S^'^^^  ^^®  corrupt  "^agreement,  and  therefore  for  the  purposes  of  this 
^  ^  replication  you  admit  it.  The  plea  contains  two  parts,  and  you  have 
put  only  one  in  issue.] 

Lawrence,  in  reply. — If  the  whole  of  the  plea  had  been  put  in  issue,  there 
would  have  been  no  use  in  the  protestation.  [Lord  Mansfield  inquired  from 
Law  what  was  the  use  of  the  protestation.  Law  said,  that  he  thought  it 
frivolous,  and  of  no  use ;  that  it  was  an  exclusion  of  a  conclusion-  in  another 
iction.  BuLLEB,  J. — ^The  use  of  a  protestation  is,  to  prevent  the  matter 
from  operating  as  an  admission  in  another  cause  ;  but  in  the  cause  in  which  it 
is  used  it  admits  the  matter,] 

BuLLER,  Justice. — ^The  case  most  like  the  present,  in  fS&vor  of  the  plaintiff, 
is  the  replication  to  the  plea  of  accord  and  satisfaction :  but  the  true  rule  is, 
that  wherever  you  put  in  issue  the  whole  plea,  you  must  conclude  to  the  coun- 
try. See  Boyd  v.  Whitaker,  B.  R.,  fl.  19  G.  3,  ante,  vol.  i.  p.  97 ;  but  where 
yoa  select  part  only,  you  must  conclude  with  an  averment.^  Here  there  are 
two  facts  in  the  plea, — the  corrupt  agreement,  and  the  note  given  in  conse- 
quence of  it.     One  fact  is  admitted,  and  the  other  alone  denied.     I  have 

'Itis  obserred  by  Mr.  Sergeant  Willianu  (1  Sannd.  108  b.  n.),  that  this  rule,  that 
vhere  a  partioalar  fact  is  selected  and  denied  the  conclusion  must  be  with  an  ayer- 
meat,  is  not  uniTersally  true,  and  that  many  instances  may  be  mentioned  where  the 
eonelnsion  in  each  case  must  be  to  the  country.  He  then  mentions  the  case  of  an 
STowry  that  the  plaintiff  held  the  premises  from  such  a  time  under  a  certain  demise, 
and  thst  so  much  rent  was  in  arrear ;  in  which  case  the  plea  denying  that  any  rent 
was  in  srrear  must  conclude  to  the  country.  So,  he  adds,  where  to  a  plea  of  accord 
and  satisfaction  (the  case  referred  to  by  Bullsb,  J.),  the  replication  denies  that  the 
plsiotiiT  receiyed  in  satisfaction,  it  must  conclude  to  the  country ;  and  other  instances 
might  be  mentioned.  In  the  notes  of  Mr.  Wilson,  the  following  instances  are  stated 
to  have  been  collected  by  Mr.  Gibbs  :  I,  De  injuria  sua  propria  absque  reaiduo  eauscB; 
2.  Plea  to  covenant,  that  defendant  has  repaired,  though  the  deed  remains  undenied; 
8.  Plea  by  an  assignee,  denying  the  assignment ;  4.  To  a  general  ayowry  for  rent 
imder  the  statute,  a  plea  denying  the  holding  only ;  5.  To  a  plea  of  payment  accepted 
a  satisfaction,  a  replication  that  the  defendant  did  not  pay  in  satisfaction ;  6.  To  a 
like  plea,  replication  protesting  against  the  payment,  and  denying  the  acceptance  in 
satisfaction.    liUy,  121. 
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often  wondered  at  what  Denison,  J.,  *Baid  in  Robinson  v,  Raylej,  rttooii 
B.  R.y  E.  30  Geo.  2, 1  Bnrr.  820,  and  have  thought  it  not  to  be  sup-  ^  ^ 
ported  on  any  principle.'  There  is  no  case  wbieh  says  that  a  trayerse  with 
an  inducement  should  not  conclude  to  the  Court,'  therefore  that  is  the  safer 
way. 

After  a  great  deal  of  conversation  between  the  Court  and  the  bar,  Lena 
had  leave  to  amend  the  replication  by  striking  out  the  protestation  and  con- 
cluding with  a  verification. 

>  The  part  of  Dairisoa's,  J.,  jadgment,  referred  to  by  Bulleb,  J.,  is  as  follows :  **  He 
cited  a  ease  (of  an  alternate  way  of  traversing  a  cormpt  agreement),  which  was  in 
M.  5  G.  1,  B.  R.,  Fenn  «.  Alston,  where  it  was  holden  that  Uie  plaintiff  has  a  liberty 
either  to  reply  that  the  bond  was  given  npon  another  aeeonnt,  and  to  traverse  the  eor> 
rapt  agreement  with  an  absque  hoe^  or  to  deny  the  corrupt  agreement  direeUy,  and 
oondnde  to  the  oonntiy.  And  the  case  of  Baynham  «.  Matthews,  2  Str.  871,  goes 
upon  the  very  same  foundation,  and  menUons  the  same  alternative."  In  Hedges  v.  8an- 
doa,  B.  R.,  E.  28  Geo.  3,  2  T.  R.,  443,  on  the  principal  ease  being  cited,  Bullsb,  J., 
obsenred,  **  It  is  said  that  I  expressed  a  doubt  in  the  case  of  MulUner  r.  Wilkes,  whe- 
ther what  was  sud  by  DsirisoH,  J.,  of  Baynham  e.  Matthews,  vis.,  that  the  conclu- 
sion is  proper  either  way,  was  correct ;  but  I  am  now  satisfied  that  what  he  said  was 
right"  See  1  Saund.  103  c  a. ;  Bush  «.  Leake,  B.  R.,  T.  28  O.  8,  post;  Slatar  v. 
Carne,  H.  25  G.  8,  post,  vol.  iv. 

'  The  true  principle  upon  which  it  has  been  held  that  a  traverse  with  an  induce- 
ment must  conclude  with  a  verification  is  explained  by  Mr.  Sergeant  Stephen  in  his 
excellent  Treatise  on  the  Principles  of  Pleading,  p.  203,  1st  edit. ;  "  With  respect  to 
the  verifieation,  this  conclusion  was  adopted  in  a  special  traverse  in  a  view  to  another 
rulet,  vii.,  that  wherever  new  matter  is  introduced  in  a  pleading,  it  is  improper  to  ten- 
der issue,  and  the  conclusion  must  consequently  be  with  a  verification.  The  induce- 
ment, setting  forth  new  matter,  makes  a  verification  necessary,  in  conformity  with 
that  rule."  And  again :  **  To  tliis  exception  belongs  the  case  formerly  noticed  of  spe- 
cial traverses.  These,  as  already  explained,  never  tender  issue,  but  always  conclude 
with  a  Terification  ;  and  the  reason  seems  to  be,  that  in  such  of  them  as  contain  new 
matter  in  the  inducement,  the  introduction  of  that  new  matter  will  give  the  party  s 
right  to  be  heard  in  answer  to  it  if  the  absque  hoc  be  immaterial,  and  consequently 
makes  a  tender  of  issue  premature.  And  on  the  other  hand,  with  respect  to  sud 
special  traverses  as  contain  no  new  matter  in  the  inducement,  they  seem,  in  this  re- 
spect, to  follow  the  analogy  of  those  &«t  mentioned,  though  they  are  not  within  the 
"    p.  251. 


♦The  KING  v.  The  Inhabitants  of  HOPE  MANSELL.    ifoy  14.  p^22] 
(Reported,  Caldboott,  252.) 


The  KING  v.  The  Inhabitants  of  ST.  NICHOLAS,  GLOUCES- 
TER.     Mayll. 

(Reported,  Galdkcott,  262.) 


The  KING  V,  The  Inhabitwits  of  MITCHAM.    JToy  17. 
(Reported,  Galdkcott,  276.) 


HOSKINS  V.  PICKERSGILL.!    May  19. 

K)n  a  ship  employed  in  the  Greenland  trade,  on  ' 
miture,"  does  not,  by  the  usage  of  the  trade,  e 

'B.  C.  dted  Park  Ins.  77,  6th  ed.;  MarshaU  Ins.  727, 2d  ed. 


An  insurant  upon  a  ship  employed  in  the  Greenland  trade,  on  "ship,  tackle,  sp- 
V^  and  ftimiture,"  does  not,  by  the  usage  of  the  trade,  cover  the  fishing- 
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This  wms  ah  action  on  a  policy  of  insnrance  at  and  from  London  to  Green- 
landy  daring  the  ship's  stay  there,  and  hack  again,  on  ship,  tackle,  apparel, 
and  fumiture,  in  the  nsnal  way.  At  the  triid  hefore  Lord  Mansfield,  a 
qnestion  arose  whether  the  fishing-tackle  for  the  Greenland  trade  was  coverod 
by  the  above  general  words  of  the  policy.  There  was  contradictory  evidence 
as  to  the  usage  in  the  Greenland  trade  of  insuring  the  tackle  in  express 
terms.  Lord  Mansfixld  said,  that  no  doabt  the  boat's  rigffing  and  stores 
belonging  to  the  ship  were  included ;  but  that  as  to  the  fishing-stores,  it 
must  depend  npon  the  usage  of  the  trade,  the  eyidence  of  which  was  contra- 
dictory. A  verdict  having  been  found  for  the  plaintiff,  a  rule  was  obtained 
to  show  canse  why  there  should  not  be  a  new  trial. 

Baldwin  showed  cause,  and  contended  that  this  was  a  question  of  usage 
properhr  left  to  the  jury  on  the  contradictory  evidence  j  and  that  as  the  jury 
had  de&ded  it,  the  Court  would  not  interfere. 

P'^231  *^^f  3'  ^'9  oontra. — ^The  insurance  was  for  £2000,  and  the  ship 
^  "  ^  alone  was  worth  more  than  that  sum ;  and  the  evidence  of  the  usage 
of  trade  was  very  strong  in  favor  of  the  defendants.  The  plaintiff's  own 
witness  stated  that  the  custom  of  late  years  had  been  to  insure  the  fishing'^ 
tackle  separately. 

Lord  Mansfixld. — ^The  jury  seem  to  have  had  some  knowledge  of  the 
subject  themselves,  for  certainly  the  weight  of  evidence  was  with  the  de- 
fendant. 

Wiij[.E8,  Justice. — ^The  evidence  is  certainly  in  favor  of  the  defendant, 
and  I  think  it  a  proper  case  for  a  new  trial. 

Rule  absolute,  on  payment  of  costs.' 

1  So  in  a  late  case  a  London  jury  found  in  a  special  Terdlct,  that "  According  to  the 
luage  of  trade,  where  policies  of  insurance  hare  been  effected  on  ships,  their  tackle, 
apparel,  munition,  and  ftirnitore,  which  ships  are  employed  in  the  Qreenland  fisheries, 
and  lessee  have  happened  to  such  ships  and  their  fishing-stores,  such  stores  hare  not 
heen,  and  are  not,  covered  by  such  policies."  Oale  v.  Laurie,  B.  R.,  H.  6  &  7  G.  4, 
7  DowL  &  Ryl.  711 ;  S.  C,  5  B.  &  G.  169.  It  is  said  hj  Lord  Ellsnbobovor,  in 
Hill  V.  Patten,  B.  R.,  £.  47  G.  8,  8  East.  875,  that  the  word  outfit  in  a  policy  on  a 
fiahing-Tojage  includes  the  apparatus  and  instruments  necessary  for  the  taking  of 
fish,  seals,  fto.,  and  the  disposing  of  them,  when  taken,  in  such  a  manner  as  to  bring 
home  the  oil,  blubber,  bones,  skkis,  and  other  animal  produce  of  the  adyenture,  with 
the  greatest  conTenienee  and  advantage.  In  the  United  States  of  America  the  dif- 
ferent interests  in  fishing-voyages  are  uniyersally  described  as  consisting  of  the  ship, 
the  outfits,  and  the  cargo.    PluHips  on  Insurance,  72. 


LEDGWICK  t;.  CATCHPOLE.    May  21. 

(Reported,  Caldxcott,  291.) 


[*224]  *HIBBERT  i;.  PIGM)U.»    May  21. 

Ssilmg  under  the  protection  of  an  armed  ship,  not  appointed  by  goTsmment  as  the 
eonvoy,  is  not  a  compliance  with  a  warranty  to  depart  with  convoy. 

Tlie  general  rule  is,  that  in  order  to  constitute  a  sailing  with  convoy,  sailing  orders 
must  be  obtained. 

This  was  an  action  upon  a  policy  of  insurance  on  the  ship  Arundel,  from 
Jamaica  to  London,  warranted  to  depart  with  eonyoy.  At  the  trial  before 
Lord  Maksiuld,  the  following  facts  appeared: — ^Lord   Bodney,  having 

>  8.  C. ;  but  without  the  arguments  of  oounseL    Park  Ins.  448,  6th  ed. 
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auled  for  Bngland,  left  otders  with  Admiral  Graves  to  go  to  Bloefields  and 
take  under  his  command  ten  ships  of  the  line  which  were  to  assemhle  there, 
and  proceed  with  the  convoy  to  England.  Admiral  Grayes,  on  the  twenty- 
sixth  of  Jul  jy  having  then  five  ships  of  the  line  and  fifty-one  merchantmen, 
sailed  from  Blaefielcb,  leaving  no  orders  for  the  other  ships.  On  the  twenty- 
eighth  of  July,  the  Arundel  arrived  at  Bluefields  with  the  Jason  and  61o» 
rieux,*  Captain  Cadogan,  armed  ships.  Finding  the  convoy  gone.  Captain 
Gadogan,  who  had  no  other  orders  than  the  order  to  put  himself  under  Ad- 
miral Graves's  command,  knowing  that  the  admiral  was  going  to  England, 
sailed  on  that  day  or  the  next  in  quest  of  the  fleet  The  captain  of  the 
Arundel  applied  to  Captain  Cadogan  for  sailing  orders :  he  said  that  he  had 
none,  hut  that  if  they  did  not  overtake  the  fleet  he  would  make  out  the 
orders.  The  Glorieux  acted  as  convoy,  and  brought  the  Arundel  into  tiie 
middle  of  the  fleet,  off  Cape  Antonio,  in  Cuba,  on  the  fifth  of  August,  where 
she  received  sailing  orders  from  Admiral  Graves.  It  was  prov^  that  the 
Glorieux  was  part  of  the  convoy,  and  that  Admiral  Rodney  had  ordered 
every  ship  of  war  going  to  join  the  convoy  to  take  under  its  protection  such 
ships  as  it  should  meet  wid^.  The  Arundel  was  separated  in  a  storm,  and 
was  subsequently  taken."  The  jury  reluctantly  found  a  verdict  for  the  de- 
fendant ;  and  a  rule  for  a  new  trial  having  been  obtained, 

Wilson  and  Peckham  showed  cause.  The  convoy  from  ^Jamaica  rMQS} 
was  under  the  orders  of  Admiral  Graves,  and  none  but  the  comman-  ■-  -* 
der  of  the  convoy  could  give  sailing  orders,  the  receipt  of  which  constitutes 
a  sailing  under  convoy.  The  Glorieux  was  indeed  intended  to  form  part  of 
the  convoy  had  she  arrived  in  time  at  Bluefields ;  but  not  arriving  in  time, 
she  could  not  herself  form  the  convoy.  The  captain  of  the  Glorieux  had 
himself  no  sailing  orders,  and  could  not  give  any  to  the  Arundel.  The  pro- 
tection afforded  to  that  vessel  by  the  Glorieux  was  merely  that  which  is  con- 
stantly given  by  eveiy  man-of-war  which  meets  a  merchantman.  It  might 
have  been  otherwise  if  Admiral  Graves  had  left  ships  behind  him  at  Blue- 
fields  with  orders  to  follow  with  such  ships  as  might  afterwards  arrive. 
There  was  no  necessity  which  could  operate  so  as  to  excuse  the  sailing  with- 
out convoy.  It  arose  from  the  negligence  of  the  captain  of  the  Arundel  in 
not  reaching  Bluefields  before  the  twenty-sixth.  There  is  no  case  in  which 
it  has  been  held  that  a  departure  without  sailing  orders  is  a  sailing  with 
convoy,  except  one,  and  there  the  captain  was  prevented  by  terapestuoos 
weather  from  sending  his  boat  for  the  orders ;  and  the  jury  found,  that  as 
the  captain  had  done  evetything  in  his  power,  it  was  a  departing  with  con- 
voy. Victorin  V.  Cleeve,  B.  E.,  H.  19  Geo.  3,  2  Str.  1250.  See  1  B.  & 
P.  6;  2B.  &P.  172. 

Lee,  S.  G.,  Cowpery  and  Piggot,  contra. — ^The  terms  of  the  contract  are, 
that  the  vessel  shall  sail  with  convoy  for  the  voyage  from  Jamaica.  There 
was  no  stipulation  as  to  time  in  the  warranty,  and  therefore  the  vessel  might 
sail  when  she  pleased,  and  under  any  convoy.  There  was  a  sailing  under 
the  convoy  of  Admiral  Graves ;  but  if  not,  there  was  a  sailing  under  the 
sufficient  convoy  of  the  Glorieux.  It  is  competent  to  the  commander  of  a 
convoy  to  appoint  the  place  of  rendezvous;  and  here  it  appears  that  Admiral 
Graves  meant  to  wait  in  some  place  until  the  ships  which  he  had  left  behind, 
viz.,  five  out  of  the  ten  forming  the  convoy,  should  join  him.  The  Arundel 
having,  in  fact,  joined  AdmiraJ  Graves  at  Cape  Antonia,  which  must  be 
taken  to  have  b^n  the  place  of  rendezvous,  sailed  under  his  convoy.'    Sap- 

*  Whether  or  not  the  Qlorienz  had  received  orders  to  join  Admiral  Qrayee,  aad  to 
form  part  of  the  convoy,  does  not  appear  to  have  been  clearly  proved  at  the  triaL 

*  Forty-eight  other  ahipa  were  left  behind  by  Admiral  Graves,  all  of  which  lost 
their  insorance. 
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poM  Uut  the  admiral  had  sent  off  first  two  of  his  Bhips,  aod  then  two  moroi 
to  ooDTOj  snch  of  the  merchantmen  as  were  ready,  with  directions  to  wait 


1^261  ^^'  ^^^  *^^^^  ^^  ^^^  Antonio — ^wonld  ijl  the  ships  which  sailed 
■-  -^  with  fewer  than  the  whole  eonyojr  appointed  sail  without  convoy  f 
Ships  from  the  north  of  Jamaica  never  join  the  convoy  till  a  day  or  two's 
sail  heyond  Blaefields :  and  yet  they  are  held  to  sail  with  convoy  from  Ja- 
msiea.  See  Andley  v.  Dnff,  G.  B.,  H.  40  0. 8,  2  B.  &  P.  115 ;  Warwick  v. 
Seott^  4  Campb.  N.  P.  0.  62 ;  Park  Ins.  448,  6th  edit.  But  supposing  the 
&cts  not  to  show  a  sailing  under  the  convoy  of  Admiral  Graves,  yet  the 
suling  under  the  convoy  of  the  Glorieux  was  sufficient.  On  the  arrival  of 
the  Arundel  at  Bluefields  there  was  no  other  convoy  than  that  of  the  Glo- 
rieux; and  if  the  captain  had  waited  for  the  appointment  of  another  convoyi 
would  he  not  have  been  culpable?  The  Glorieux  acted  in  every  respect  as 
a  convoy,  except  in  not  giving  sailing  orders ;  and  the  case  of  Victorin  v, 
Cleeve  shows  that  niling  orders  are  not  in  every  case  necessary.  The  cap- 
tain of  the  Arundel  did  all  that  was  required  of  him.  He  applied  for  sail- 
mg  orders,  and  was  told  that  he  should  have  them  in  case  they  did  not  over- 
take the  fleet.  It  has  been  said  in  many  cases,  that  if  the  one  party  means 
to  give  sailing  orders,  and  the  other  to  take  them,  it  is  sufficient,  though  the 
orders  be  not  aotuallv  received.  Captain  Oadogan  was  bound  to  protect  the 
Arundel,  and  would  have  been  punishable  if  he  had  omitted  to  do  so. 

Lord  Mansfixld. — Althougn  both  the  underwriter  and  the  insured  are 
eipially  innocent,  one  cannot  help  feeling  an  inclination,  and  my  leaning  has 
been  and  is  in  favor  of  the  insuied.     But  it  is  impossible  to  doubt  when  the 
&ets  are  rightly  understood.    An  hypothetical  contract  differs  from  a  condi- 
Uooal  contract.    The  latter  admits  of  argument,  and  latitude  of  construo- 
tion;  it  may  be  performed  cypres^  and  according  to  equity;  but  the  former 
depending  upon  a  certain  event  taking  place,  the  only  question  is,  has  that 
event  happened,  or  has  it  not  f    It  may  be  a  subject  of  regret,  if,  by  the 
act  of  a  thord  person,  the  event  has  never  occurred ;  but  the  Court  can  afford 
no  relief.    The  event  in  this  case  is,  the  ship  departing  with  convoy  from 
Jamaica  to  London.    The  usage  of  trade  is  this:  Government  appoints  a 
convoy,  and  the  place  of  rendezvous.    According  to  this  usage,  the  rendea- 
voas  being  at  Bluefields,  a  ship  sailing  from  tfamaica  begins  her  voyage 
ander  conyoy  at  Bluefields.    If  Lord  Rodney  had  said  nothing  to  the  cap- 
P2271   *toin  of  the  Glorieux  about  protecting  such  ships  as  he  might  meet 
*'       ^  with,  he  would  nevertheless  have  taken  under  his  protection  any  Eng- 
hah  ship  he  happened  to  meet.    But  this  would  not  have  been  a  convoy.    The 
eonvoy  ia  that  force  under  which  government  has  put  the  trade,  and  a  ship 
cannot  choose  her  own  convoy.    The  trade  trust&to  government.    The  Ad- 
miral of  the  convoy  knows  how  to  act:  he  has  particular  orders,  and  the 
merehant-ships  must  act  according  to  his  orders.    The  case  here  is,  that  Lord 
Bodney  appoints  Admiral  Graves  to  go  to  Bluefields  and  take  under  his 
command  ten  ships  of  the  line,  which  are  to  meet  him  there,  with  which  he 
18  to  proceed  with  the  convoy  to  Great  Britain.     When  the  ships  join  they 
Koeive  sailing  orders,  which  are  very  material,  for  they  appoint  signals,  &c. ; 
BO  that  sailing  orders,  as  to  the  business  of  the  fleet,  are  of  the  essence  of  a 
convoy.     On  the  twenty-sixth  of  July,  Admiral  Graves,  for  what  reason  does 
&ot  appear,  sails  for  England.     He  does  not  leave  orders  for  a  single  ship. 
He  gives  no  directions  for  any  vessel  to  follow  him.     He  does  not  say  a  word 
about  Cape  St  Antonio :  if  he  had,  it  might  have  made  a  great  alteration* 
The  Arundel  arrived  at  the  plaoe  of  rendeavous  two  days  after  the  convoy 
sailed.    She  sailed  from  Bluefields  in  company  with  the  Glorieux ;  but  the 
hitter  vessel  had  no  orders,  and  was  not  a  convoy.    The^  came  up  with  the 
fleet  by  accident  off  Cape  St.  Antonio.    Under  these  circumstances  it  ap- 
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pears  to  me  that  there  was  no  equity  on  either  side,  and  that  the  jury  hare 
done  right. 

WiLLES,  Justice. — ^As  the  case  is  of  consequence,  I  shall  make  no  apology 
for  differing  in  opinion  with  Lord  Mansfield.  I  admit  that  the  warranty 
must  be  complied  with ;  but  my  doubt  arises  upon  the  state  of  the  £BctB. 
The  warranty  here  was  general  to  depart  with  convoy.  No  particalar  time 
was  mentioned,  and  no  particular  convoy  was  in  contemplation  :  it  waa  suffi- 
cient therefore  to  sail  under  any  convoy.  I  think  that,  substantially,  the 
terms  of  the  contract  have  been  complied  with.^  There  was  no  fraud,  nor 
any  laches  on  the  part  of  the  captain  of  the  Arundel.  He  did  all  he  oould. 
He  put  himself  under  the  protection  *of  the  Glorieux,  which  was  pic2281 
part  of  the  convoy ;  and  it  is  not  said  that  she  was  an  insufficient  ■-  -' 
convoy.  The  Arundel  was  under  the  protection  of  that  vessel  from  the 
time  she  met  with  her,  and  she  was  not  lost  until  after  they  had  both  joined 
the  grand  convoy.  The  case  of  Yictorin  v.  Oleeve  is  titie  only  one  I  have 
met  with  on  the  subject,  and  there  sailing  orders  were  dispensed  with  be- 
cause the  captain  had  done  everything  in  his  power  to  obtain  them.  The 
captain  of  the  Arundel  did  the  same.     I  think  the  verdict  unjust. 

BuLLER,  Justice.* — We  are  not  called  upon  at  present  to  say  whether 
sailing  orders  are  essential  in  all  cases.  I  am  inclined  to  think  that  they 
are  not  in  all  cases,  though  always  to  be  wished.  Laying  that  out  of  the 
case,  the  question  here  is,  did  the  Arundel  sail  with  convoy  ?  A  warranty 
like  this  is  a  condition  which  must  be  strictly  and  literally  complied  with. 
It  is  immaterial  whether  the  capthin  of  the  Arundel  did  all  he  could  to  pro- 
cure a  convoy  or  not;  the  warranty  must  still  be  complied  with.  Whether 
it  was  complied  with  or  not  is  a  Question  of  fact,  and  the  facts  show  that  the 
ship  departed  without  convoy.  Only  one  convoy  was  appointed  by  ffovem* 
ment,  and  that  convoy  was  under  the  orders  of  Admiral  Graves.  It  must 
be  shown  that  the  Arundel  sailed  under  Admiral  Graves,  or  she  did  not 
sail  with  convoy.  It  is  not  an  immaterial  part  of  the  case,  that  the  admiral 
did  not  leave  any  orders  behind  him.  But  it  is  said  that  the  Glorieux  was 
part  of  the  convoy :  I  say  that  she  was  not  part  of  the  convoy  under  the 
orders  of  Admiral  Graves.  It  is  true  that  it  is  immaterial  what  force  the 
convoy  consists  of,  but  it  must  be  such  as  the  government  appoints.  Did 
the  Arundel  sail  under  the  convoy  appointed  by  government  ?  I  think  that 
she  did  not,  and  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 

Another  action  was  brought  upon  the  same  policy  against  another  of  the 
underwriters,  when  the  jury  found  a  verdict  for  the  plaintiff.  "  Although  a 
verdict  in  that  case  was  found  for  the  plaintiff,"  says  Mr.  Justioe  Pabk, 
*'  yet  it  seems  to  me  to  leave  the  doctrines  above  advanced  unshaken ;  for 
upon  the  second  trial  it  was  proved,  beyond  all  doubt,  that  the  Glorieux 
was  in  truth  a  part  of  the  convoy,  a  &ct  *whioh  was  left  doubtful  at  p|c229l 
the  trial ;  and  it  was  upon  that  fact  that  Lord  Mansfield  and  Mr.  *-  ^ 
Justice  BuLLBR  chiefly  relied.'' — Park  Ins.  446  (n.),  6th  ed.* 

>  So  it  is  said  by  Hiath,  J.,  that  **it  has  always  been  understood  that  provittons 
for  departure  with  convoy  haTe  relation  to  the  custom  of  trade  and  the  orden  of 
gOTemment,  and  ought,  therefore,  to  receiye  a  liberal  oonstrueUon."  Audley  v* 
PuiF,  C.  B.,  H.  40  G.  8,  2  B.  &  P.  116. 

*  Mr.  Jostioe  Ashvbst  was  absent,  being  appointed  one  of  the  Lords  Commisrionerf 
of  the  Great  SeaL 

*  The  question  as  to  the  necessity  of  a  ship  obtaining  sailing  orders  aroee  in  tiro 
cases  on  the  loss  of  tiie  same  vessel,  the  Golden  Grove.  In  tiie  first  case  the  role 
was  thus  laid  down  by  Mr.  Justioe  Bullsb  :  '<  In  point  of  law,  the  general  propofl- 
tiott  is,  that  sailing  instruotions  are  necessary.  I  haTe  nerer  decided  this  pmntvy- 
selfy  bat  it  has  often  been  determined  at  GidldhalL    In  Hibbert  «.  Pigouy  my  ex- 
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prasnon  is,  « It  is  aot  SMeMwy  to  sat  whether  sailing  orden  are  esseBtial  or  not ; 
as  at  present  adiiJied,  I  do  not  say  that  they  are  absolutely  necessary.'  And  the 
ease  of  Yictorin  v.  CleoTO,  goes  no  farther.  If  the  captain  from  any  misfortune, 
from  stress  of  weather,  or  oUier  circumstances,  be  absolutely  proTented  from  obtain- 
ing hifl  inatmctions,  still  it  is  a  departure  with  conToy ;  but  then  he  must  take  the 
earliest  opportunity  to  obtain  them.  Generally  speaking,  unless  saiUng  instructions 
are  obtained,  the  warranty  is  not  complied  with;  the  captain  cannot  answer  signals ; 
he  does  not  know  the  place  of  rendeirous  in  case  of  a  storm ;  he  does  not,  in  effect, 
put  KiTna^Tf  under  the  protection  of  the  convoy,  and  therefore  the  underwriters  are 
not  benefitted."  Webb  v.  Thompson,  C.  B.,  E.  87  G.  8,  1  B.  &  P.  6.  The  same  doc- 
trine is  also  laid  down  by  Lord  Elbon,  G.  J.,  in  the  other  case  arising  out  of  the  loss 
of  the  Golden  Grore.  Anderson  e.  Pitcher,  0.  B.,  £.  40  G.  8,  2  B.  &  P.  164 ;  8  Esp. 
N.  P.  C.  124,  S.  0.  But  where  the  ship  applies  for  sailing  orders,  which  are  refused 
by  the  commander  of  the  conyoy,  it  must  be  presumed  that  they  are  refused  for  the 
benefit  of  trade,  protected  by  the  conToy,  and  they  will  not  be  essential  to  constitute 
a  sailing  nnder  couToy.  Yeedon  v,  WUmot,  1744,  ear,  Lxi,  0.  J.,  Park  Ins.  444  (n.), 
6th  ed. ;  2  B.  &  P.  170,  171.  See  also  France  v.  Kirwan,  88  G.  8,  coram  Lord  Kkn- 
Toai,  Id.  447 ;  Emerigon,  toI.  i.  p.  171 ;  Yalin,  toL  L  p.  691 ;  Abbott  on  Shipping, 
229,  6th  ed.    The  oonToy  act,  18  G.  8,  c  57,  expired  with  the  war. 


MARTIN  V.  WINDER.    Ma^f  21. 
(Beported,  ante,  toL  i.  p.  199  n.) 


The  KINa  V.  The  Jastiees  of  HUNTINGDONSHIRE.    May  21. 
(Reported,  Caldboott,  288.) 


[*230]  ^BREWER,  on  the  demise  of  Lord  ONSLOW,  v.  EATON.*  May  22. 

In  an  ejectment  under  the  4  Geo.  2,  o.  28,  on  a  right  of  re-entry  for  non-payment  of 
rent,  the  taking  an  insufficient  distress  after  the  forfeiture  for  rent  accruing  before 
is  not  a  waiyer  of  the  right  to  re-enter. 

Lord  Onslow  demised  to  the  defendant,  for  twenty-one  years,  at  a  rent 
I^yable  at  Lady-day  and  Michaelmas.  The  lease  contained  a  clause  of  re- 
entry if  the  rent  should  be  in  arrear  twenty-one  days.  On  the  second  of 
December,  Lord  Onslow  distrained  for  the  sum  of  £200,  being  two.  years' 
rent  due  at  Michaelmas,  1782,  but  took  goods  only  to  the  amount  of  £20. 
The  goods  were  replevied,  and  the  replevin  suit  was  still  depending.  In 
January,  1783,  Lord  Onslow  brought  ejectment  on  the  forfeiture,  laying  the 
demise  in  October,  previous  to  the  distress.  At  the  trial  of  the  ejectment, 
before  Ashttrbt,  J.,  it  was  objected,  that  Lord  Onslow,  by  distraining,  bad 
waived  the  forfeiture,  and  that  he  was  not  therefore  entitled  to  recover.  The 
learned  Judge  refused  to  nonsuit  the  plaintiff,  but  gave  leave  to  the  defendant 
rtfae  jury  having  found  a  verdict  for  the  plaintiff)  to  move  for  a  new  trial. 
Morgan,  having  obtained  a  rule  to  show  cause, 

mkine  now  showed  cause. — This  is  a  proceeding  under  the  statute  4  Geo. 
2,  c.  28.  Had  it  been  a  proceeding  at  common  law,  it  must  be  admitted  tbat 
the  distress  would  have  been  a  waiver  of  the  forfeiture ;  but  it  is  otherwise 
nnder  the  statute,  which  is  meant  to  operate  unless  the  whole  rent  has  been 
paid. 

Morgan,  contra. — ^The  statute  gives  no  right  of  entry  where  none  existed 

>S.  C.  eited6T.R.220. 
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before :  its  only  operation  ib  to  fiunlitate  the  proceeding.  Before  this  Matnte, 
great  difficulties  existed  as  to  the  making  an  actual  entry.  Lib.  Ass.  14  £d. 
8,  pi.  10,  Co.  Litt.  201,  3  BL  Com.  206.  To  obviate  these  the  statute  was 
passed.  The  distress  was  a  waiver  of  the  right  of  re-entry ;  and  at  the  tiiae 
of  the  ejectment  brought,  the  landlord  had  no  riffht  of  entiy. 

Lord  Mansfield. — ^The  statute  speaks  of  a  landlord  **  who  hath  by  law 
a  right  to  reenter/'  which  means  a  right  to  re-enter  reserved  to  him  in  the 
lease.  At  common  law,  the  distress  operated  as  a  waiver  of  the  forfeiture 
which  incurred  on  the  non-payment;  but  here  the  distress  affords  no  pre- 
sumption  that  the  landlord  has  waived  the  forfeiture,  because,  ^as  the  rvoqii 
statute  requires  him  to  prove  on  the  trial  that  no  sufficient  distress  >-  -I 
was  to  be  found  on  the  premises  countervailing  the  arrears  due^  he  has  dis- 
trained in  order  to  complete  the  title  given  him  by  the  statute. 

WiLLES,  Justice. — ^The  lessor  of  the  plaintiff  had  two  remedies;  one  bj 
distress,  the  other  by  re-entry.  At  common  law,  the  distress  waived  the  re- 
entry; but  the  statute  restores  that  remedy  where  by  common  law  it  was 
taken  away. 

BuLLER,  Justice. — ^1  am  of  the  same  opinion.  Rule  discharged.' 

iln  Cheny  v.  Batten,  B.  B.,  H.  15  Q.  8,  Cowp.  246,  Asbtok,  J.,  says,  « where  an 
ijeotment  has  been  brought  on  the  stat  4  O.  2,  c.  28,  s.  2,  for  the  forfeitare  of  a 
lease,  there  being  half  a  year's  rent  in  arrear,  and  no  sufficient  distress  on  the  pre- 
mises, there  acceptance  of  rent  by  the  landlord  has,  I  believe,  been  held  a  waiyer  of  the 
forfeitare  of  the  lease."  So  an  action  of  covenant  for  rent  accruing  subsequent  to  the 
time  of  the  demise  laid  in  the  declaration  has  been  held  to  be  a  waiTcr  of  the  forfdture. 
Boe,dem.  Cromptonv.Min8haI,B.B.,E.88G.2,  BullerN.  P.96;  2Selw.N.  P.  677, 
4th  ed.,  S.  G.  Where  a  lease  contained  a  proTiso  for  re-entiy  in  case  the  rent  should 
be  twenty-one  days  in  arrear,  and  there  ^ould  be  no  sufficient  distress  on  the  pre- 
mises, and  within  the  twenty-one  days  the  landlord  distrained,  and  continued  in 
possession  until  after  the  expiration  of  the  twenty-one  days,  when  he  brought  ^eet- 
ment  for  the  forfeiture.  Lord  Ellsnbobovoh  ruled  that  tlds  was  no  waiyer.  His 
Lordship  said,  .*'The  only  question  is,  whether  by  the  act  of  distraining  and  continu- 
ing in  possession  the  forfeiture  was  waiyed.  A  right  which  had  accrued  at  the 
time  of  the  distress  might  haye  been  wiuyed  by  it,  but  the  party  is  not  estopped  as 
to  any  right  which  accrued  subsequently."  Poe,  dem.  Taylor  e.  Johnson,  1  StarL 
N.  P.  C.  411. 

The  principal  case  is  cited  in  Goodright,  dem.  Charter  v.  Gordwent,  B.  R.,  E.  85 
G.  8,  6  T.  R.  220,  for  a  dictum  of  Lord  Mansfibld,  which  is  giyen  in  the  following 
Words :  ^<  It  is  like  the  receipt  of  rent  after  the  demise,  about  which  there  has  been 
so  long  a  pussle.  This  is  now  finally  settled  to  be  no  objection.  It  is  receiying  what 
the  landlord  might  recoyer  in  an  action  for  the  mesne  profits."  To  this  doctrine, 
Lord  Ken  TON,  in  the  case  cited,  refused  to  subscribe.  In  the  notes  of  Mr.  Justice 
Lawbknci,  the  passage  is  thus  giyen :  **  Settled  now  that  the  reccdpt  of  rent  [due] 
after  demise,  wmch  used  to  be  the  same  puszle,  is  no  bar,  but  that  it  depends  whether 
there  was  an  agreement."  The  word  [due]  appears  to  haye  been  inserted  by(tli6 
reporter  afterwards.  In  the  note-booa  of  Mr.  Justice  La  Blamo,  the  sentence  ii 
this :  **  Like  case  of  a  man's  receiying  rent  till  of  late  years,  but  now  finally  settled 
that  that  defends  whether  there  was  any  agreement  to  waiye  the  ^ectment."  From 
these  reports  it  *appear8  that  Lord  Mansfield  merely  intended  to  repeat 
the  doctrine  laid  down  by  him  in  Doe,  dem.  Gheny  r.  Batten,  B.  R.,  H.  16  [*232] 
G.  8,  Gowp.  246,  "  that  the  question  is  quo  atUmo  the  rent  was  receiyed,  and 
what  the  real  intention  of  both  parties  was." 


GBEGSON  V.  GILBERT.'    ifay  22. 

Where  the  captain  of  a  slaye-ship  mistook  Hlspaniola  for  Jamaica,  whereby  A« 
yoyage  being  retarded,  and  the  water  falling  short,  seyeral  of  t^e  slayes  died  for 
want  of  water,  and  others  were  thrown  oyerboaird,  it  was  bold  that  these  facts  did 

>  S.  G.,  bat  without  the  aigioicftto  of  couaBcL    Park  Ins.  82,  6th  ed. 
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not  mpport  a  stfttemtnt  ia  the  dtobnitloii,  that  by  the  perils  of  the  aeas,  and  oon* 
trary  winds  and  ourrentB,  the  ahip  was  retarded  in  her  voyage,  and  by  reason 
thereof  so  mneh  of  the  water  on'  board  was  spent,  that  some  of  the  negroes  died 
for  want  of  anstenance,  and  others  were  thrown  overboard  for  the  preservation  of 
thereat. 

This  was  an  action  on  a  policy  of  insurance,  to  recover  the  valne  of  cer- 
tain skves  thrown  orerboaid  for  want  of  water.    The  declaration  stated, 
that  by  the  perils  of  the  seas,  and  contrary  currents  and  other  misfortunes, 
the  ship  was  rendered  foul  and  leaky,  and  was  retarded  in  her  voyage ;  and, 
by  reason  thereof,  so  much  of  the  water  on  board  the  said  ship,  for  her  daia 
voyage,  Was  spent  on  board  the  said  ship :  that  before  her  arriyal  at  Jamaica, 
to  wit,  on,  &c.,  a  sufficient  quantity  of  water  did  not  remain  on  board  the  said 
ship  for  preserving  the  lives  of  the  master  and  mariners  belonging  to  the 
6ud  ship,  and  of  the  negro  slaves  on  board,  for  the  residue  of  the  said 
Topge ;  by  reason  whereof,  during  the  said  voyage,  and  before  the  arrival 
of  the  said  ship  at  Jamaica — to  wit,  on,  &c.,  and  on  divers  days  between  that 
day  and  the  arrival  of  the  said  ship  at  Jamaica — sixty  negroes  died  for  the 
want  of  water  for  sustenance ;  and  forty  others,  for  want  of  water  for  sus- 
tenance, and  through  thirst  and  frenzy  thereby  occasioned,  threw  themselves 
into  the  sea  and  were  drowned;  and  the  master  and  mariners,  for  the  pre- 
servation of  their  own  lives,  and  the  lives  of  the  rest  of  the  negroes,  which 
for  want  of  water  they  could  not  otherwise  preserve,  were  obliged  to  throw 
overboard  150  other  nepoes.     The  facts,  at  the  trial,  appeared  to  be,  that 
the  ship  on  hoard  of  which  the  negroes  who  were  the  subject  of  this  policy 
were,  on  her  voyage  from  the  coast  of  Guinea  to  Jamaica,  by  mistake  got  to 
leeward  of  that  island,  by  mistaking  it  for  Hispaniola,  which  induced  the  cap- 
tain to  bear  away  to  the  leeward  of  it,  and  brouffht  the  vessel  to  one  day's 
water  before  the  mistake  was  discovered,  when  they  were  a  month's  voyaee 
from  the  island,  against  winds  and  currents,  in  consequence  of  which  the 
r*2331  ^^Si''^^^  ^^^  thrown  ^overboard.     A  verdict  having  been  found  for 
^       ^  the  plaintiff,  a  rule  for  a  new  trial  was  obtained  on  the  grounds  that  a 
sulBeient  necessity  did  not  exist  for  throwing  the  negroes  overboard,  and  also 
that  the  loss  was  not  within  the  terms  of  the  policy. 

Davenport^  PigoU,  and  Beyicood,  in  support  of  the  rule. — ^There  appeared 
IB  evidence  no  sufficient  necessity  to  justify  the  captain  and  crew  in  throw- 
ing the  negroes  overboard.  The  last  necessity  only  could  authorize  such  a 
measure ;  and  it  appears,  that  at  the  time  when  the  first  slaves  were  thrown 
overboard,  there  were  three  butts  of  good  water,  and  two  and  a  half  of  sour 
water,  on  board.  At  this  time,  therefore,  there  was  only  an  apprehended 
tieoessity,  which  was  not  sufficient.  Soon  afterwards  the  rains  came  on, 
which  furnished  water  for  eleven  days,  notwithstanding  which  more  of  the 
negroes  were  thrown  overboard.  At  all  events  the  loss  arose  not  from  the 
perils  of  the  seas,  but  from  the  negligence  or  ignorance  of  the  captain,  for 
which  the  owners,  and  not  the  insurers,  are  liable.  The  ship  sailed  from 
Africa  without  sufficient  water,  for  the  casks  were  found  to  be  less  than  was 
supposed.  She  passed  Tobago  without  touching,  though  she  might  have 
miide  that  and  other  islands.  The  declaration  states,  that  by  perils  of  the 
Mas,  and  contrary  currents  and  other  misfortunes,  the  ship  was  rendered  foul 
and  leaky,  and  was  retarded  in  her  voyace ;  but  no  evidence  was  given  that 
tHe  perils  of  the  seas  reduced  them  to  this  necessity.  The  truth  was,  that 
finding  thejjr  should  have  a  bad  market  for  their  slaves,  they  took  these  means 
of  tnnsferrinff  the  loss  from  the  owners  to  the  underwriters.  Many  instances 
We  occurred  of  slaves  dving  for  want  of  provisions,  but  no  attempt  was 
ever  made  to  bring  such  a  loss  within  the  policy.    There  is  no  instance  in 
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which  the  mortality  of  slaves  ^Us  upon  the  anderwriters;  except  in  the  < 
of  perils  of  the  seas  and  of  enemies. 

Lee,  S.  G.,  and  Chamhre,  contra. — ^It  has  been  decided,  whether  wisely  or 
unwisely  is  not  now  the  question,-  that  a  portion  of  our  fellow-creatures  may 
become  the  subject  of  property.     This,  therefore,  was  a  throwing  OTerboard 
of  goods,  and  of  a  part  to  save  the  residue.     The  question  is,  first,  whether 
any  necessity  existed  for  that  act.     The  voyage  was  eighteen  weeks  instead 
of  six,  and  that  in  consequence  of  contrary  winds  and  calms.     It  was  impos- 
sible to  regain  the  island  of  Jamaica  in  less  than  three  weeks ;  but  it  is  said 
that  *other  islands  might  have  been  reached.     This  is  said  from  the  rM94i 
maps,  and  is  contradicted  by  the  evidence.     It  is  also  said  that  a  ^         ^ 
supply  of  water  might  have  been  obtained  at  Tobago ;  but  at  that  place  there 
was  sufficient  for  the  voyage  to  Jamaica  if  the  subsequent  mistake  had  not 
occurred.     With  regard  to  that  mistake,  it  appeared  that  the  currents  were 
stronger  than  usual.     The  apprehension  of  necessity  under  which  the  first 
negroes  were  thrown  overboard  was  justified  by  the  result.     The  crew  them- 
selves suffered  so  severely,  that  seven  out  of  seventeen  died  after  their  arri- 
val at  Jamaica.     There  was  no  evidence,  as  stated  on  the  other  side,  of  any 
negroes  being  thrown  overboard  after   the   rains.      Nor  was  it   the  fact 
that  the  slaves  were  destroyed  in  order  to  throw  the  loss  on  the  underwriters. 
Forty  or  fifty  of  the  negroes  were  suffered  to  die,  and  thirty  were  lying  dead 
when  the  vessel  arrived  at  Jamaica.     But  another  ground  has  been  taken, 
and  it  is  said  that  this  is  not  a  loss  within  the  policy.     It  is  stated  in  the 
declaration  that  the  ship  was  retarded  by  perils  of  the  seas,  and  contraiy 
winds  and  currents,  and  other  misfortunes,  oc.,  whereby  the  negroes  died  for 
want  of  sustenance,  &c.     Every  particular  circumstance  of  tlus  averment 
need  not  be  proved.     In  an  indictment  for  murder  it  is  not  necessary  to 
prove  each  particular  circumstance.     Here  it  sufficiently  appears  that  the 
loss  was  primarily  caused  by  the  perils  of  the  seas. 

Lord  Mansfield. — ^This  is  a  very  uncommon  case,  and  deserves  a  reoona- 
deration.  There  is  great  weight  in  the  objection,  that  the  evidence  does  not 
support  the  statement  of  the  loss  made  in  the  declaration.  There  is- no 
evidence  of  the  ship  being  foul  and  leaky,  and  that  certainly  was  not  the 
cause  of  the  delay.  There  is  weight,  also,  in  the  circumstance  of  the  throw- 
ing overboard  of  the  negroes  after  the  rain  (if  the  fact  be  so),  for  which, 
upon  the  evidence,  there  appears  to  have  been  no  necessity.  There  should, 
on  the  ground  of  reconsideration  only,  be  a  new  trial,  on  the  payment  of 
costs. 

WiLLES,  Justice,  of  the  same  opinion. 

BuLLER,  Justice. — ^The  cause  of  the  delay,  as  proved,  is  not  the  same  u 
that  stated  in  the  declaration.  The  argument  drawn  from  the  law  respecting 
indictments  for  murder  does  not  apply.  There  the  substance  of  the  indict- 
ment is  proved,  though  the  instrument  with  which  the  crime  was  effected  be 
different  from  that  laid.  It  would  be  dangerous  '''to  suffer  the  plain-  1^051 
tiff  to  recover  on  a  peril  not  sustained  in  the  declaration,  because  \i^  ^ 
would  not  appear  on  the  record  not  to  have  been  within  the  policy,  and  the 
defendant  would  have  no  remedy.  Suppose  the  law  clear,  that  a  loss  hap- 
pening by  the  negligence  of  the  captain  does  not  discharge  the  underwriters, 
jet  upon  this  declaration  the  defendant  could  not  raise  that  point. 

Rule  absolute  on  payment  of  costs.' 

>  It  was  probably  this  case  which  led  to  the  passing  of  the  statutes  80  0.  8,  e.  ^t 
8.  8,  and  84  G.  8,  c.  80,  s.  10,  prohibiting  the  insurance  of  slaves  against  any  loss  or 
damage  except  Uie  perils  of  the  seas,  piracy,  insurrection,  capture,  barratry,  and 
destruction  by  fire ;  and  proriding  that  no  loss  or  damage  shall  be  recoverable  on 
account  of  the  mortality  of  slaves  by  natural  death  or  ill-treatment»  or  against  loM 
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bj  throwing  overboard  on  any  aoeoimt  whatsoeYttr.  8«o  Tatham  v.  Hodgson,  B.  B., 
B.  S6  G.  3,  6  T.  B.  656.  As  to  insnranoe  upon  animals  which  haTO  been  kUled  by 
the  perils  of  the  seas,  see  Lawrenoe  o.  Aberdein,  B.  B.,  M.  2  G.  4,  6  B.  &  A.  107 ; 
Gabay  v.  Uoyd,  B.  B.,  H.  6  &  6  G.  4,  8  B.  &  C.  798. 


The  KING  V.  The  Inhabitants  of  TOTTINGTON  LOWER  END.  May  24. 

(Beportedy  Galdxoott,  284.) 


PALMER  t;.  EDWARDS.    May  24. 

(Beported,  ante,  toI.  i.  p.  187  n.) 


GOODWIN  t;.  MONTAGUE.!    May  26. 

The  sheriff  haying  retnmed  the  writ,  may  be  ruled  on  the  same  day  to  bring  in  the 
body ;  and  if  he  disobeys,  may  be  attached  ;  bat  the  Coort  will,  at  the  instance 
of  the  defendant,  set  aside  the  attachment  on  payment  of  costs,  in  case  there  are 
merits. 

Morgan  moved,  on  Saturday,  to  set  aside  an  attachment  against  the 
sheriff  for  irregularity.  The  sheriff  had  been  ruled  to  return  the  writ,  and 
had  the  whole  of  the  12th  of  May  to  return  it ;  and  if  he  had  not  returned 
it  till  night  he  could  not  have  been  ruled  to  bring  in  the  body  till  the 
T*2361  ^^^^^»  ^^^  ^^  course,  could  not  have  been  attached  till  the  17th : 
'^  -*  but  the  sheriff  hayins  returned  the  writ  early  on  the  12th,  was  ruled 
that  day  to  bring  in  the  body;  and  not  haying  obeyed  the  latter  rule,  an 
attachment  went.  Morgan  contended,  that  the  rule  to  bring  in  the  body, 
could  not  regularly  issue  till  the  18th,  for  the  sheriff  ousht  not  to  haye  re- 
turned the  writ  till  the  last  moment :  but  the  Court  said  he  might  and  ought 
to  return  it  as  soon  as  possible,  and  refused  the  motion ;  Accord.  Parker  v. 
Wall,  B.  R.,  M.  26  G.  8, 1  Tidd's  Pr.  812,  8th  ed. 

Morgan  now  moyed  to  set  aside  the  attachment  on  payment  of  costs  and 
OQ  a  suggestion  of  merits.' 

Woodf  contra,  said  that  the  only  merits  were  in&noy ;  but  Morgan  under* 
taking  not  to  set  up  that  defence,  the  Oourt  Granted  the  rule. 

'S.  C.  cited  1  Tidd's  Pr.  812,  816,  8th  ed. 

'The  Coort  now  requires  an  affidarit  of  merits.    B.  M.  69  G.  8,  2  B.  &  A  240 ;  1 
Tidd'sPr.  816,  8thed. 


The  KING  V.  The  MAYOR,  &c.,  of  COVENTRY.    May  26. 

Bsle  for  a  mandamus  to  admit  the  prosecutor  to  the  fireedom  of  a  corporation,  absor 
late  in  the  first  instance. 

In  the  besinning  of  this  term  JDouglas  moyed  for  a  rule  to  show  cause 
why  a  mandamus  should  not  go  to  admit  the  prosecutor  to  the  freedom  of 
the  corporation  of  Coyentry.  The  officer,  conceiying  it  to  be  the  usual  course, 
drew  it  up  as  absolute  in  the  first  instance,  and  the  writ  accordingly  issued. 
Some  days  afterwards  Lane  moyed  to  enlarge  the  rule  (supposing  it  to  be  a 
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rale  Nis%)  till  a  day  near  the  end  of  the  term,  which  was  granted.  Bat  to- 
day Lane  mentioned  that  the  mandamus  had  issued,  and  desired  the  Coort 
to  let  the  matter  come  on  as  a  rale  to  show  cause.  Douglas  made  no  ob- 
jection, but  the  Court  (Will£8  and  Bulleb,  JJ.)i  after  talking  with  the 
officers,  said,  that  the  course  was  for  the  writ  to  go  in  the  first  instance,  and 
refused  Lane's  application.* 

>  "  Where  it  is  to  swear  or  to  admit,  the  Court  will,  in  case  the  right  appear  plain, 
grant  the  writ  upon  the  first  motion.  But  where  it  is  to  restore  one  who  has  been 
removed,  they  would  first  grant  a  rule  to  show  cause  why  such  a  writ  should  not 
issue.*'  BuUer  N.  P.  199;  see  R.  v.  Mayor  of  Truro,  M.  1816,  2  Chitty  257,  and 
Ilohester's  case  there  cited.. 


*The  KING  t;.  The  Inhabitants  of  IVESTON.     May  28.      [*237] 
(Reported,  Galdboott,  288.) 


The  KING  V,  PICKERSGILL.    Jtfiiy  28. 
(Reported,  Galdboott,  297.) 


The  KING  V.  HORNER.     May  30. 
(Reported,  Galdboott,  295.) 


The  KING  i;.  SIMMONS.    May  30. 

The  Gourt  will  grant  a  rule  for  a  mandamus  to  serre  the  office  of  mayor,  upon  u 
affidaTit  merely  stating  the  election  and  reftisal. 

A  BULB  was  obtained  to  show  cause  why  the  defendant  should  not  take 
upon  himself  the  office  of  mayor  of  Falmouth.  The  motion  was  made  upoa 
an  affidavit  stating,  simply,  that  the  defendant  had  been  elected  mayor,  and 
had  refused. 

Bearcrofi  showed  cause,  and  contended  that  it  was  usually  stated  in  such 
affidavits  that  the  mayor  was  a  justice  of  the  peace,  and  that  unless  somesacb 
ground  were  laid,  the  Court  would  not  interfere  as  to  the  service  of  the  office 
of  mayor,  which  in  itself  was  a  mere  private  matter.  He  insisted,  also,  that 
the  application  was  too  late,  half  a  year  having  expired,  and  two  terms  having 
elapsed ;  but  if  the  Court  thought  the  motion  well  grounded,  the  defendant 
had  an  answer  to  it,  which  was,  that  there  was  a  by-law  imposing  a  penaltj 
of  £12  for  non-service,  which  the  defendant  was  ready  to  pay. 

HiU,  Serj.,  contra. — ^The  mandamus  gives  a  specific  relief;  and  there  are 
cases  in  which  the  Court  has  granted  mandamuses  to  serve  the  office  of 
mayor,  without  stating  any  other  ground  than  is  made  here.  As  to  the  by- 
law, every  man  in  the  borough  might  make  the  same  choice,  of  paying  the 
penalty  rather  than  serve. 

Per  Cur,  They  have  been  six  months  without  a  mayor,  but  tiiat  is  no 
reason  why  they  should  be  other  six  months.  Bule  absolute. 


*The  KING  v.  The  Inhabitants  of  WINTER8ETT.    May  31. 
(Reported,  Caldscott,  298.) 
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The  KING  V.  STEVENS.    MtyU. 
(Reported,  Caldioott,  802.) 


ARGENT  V.  The  DEAN  and  CHAPTER  of  ST.  PAUL'S.*    June  2. 
An  Miom  does  not  lie  for  a  corporatioiiy  nor  in  a  personal  action. 

This  was  an  action  for  a  hAse  return  to  a  mandamus  under  the  seal  of  the 
corporation.  The  corporation  having  cast  an  euoin,  a  rule  had  been  obtained 
to  show  cause  why  that  euoiUf  should  not  be  quashed. 

Law  showed  cause. — ^An  action  lies  against  any  of  the  members  of  a  cor- 
poration, by  their  private  names,  for  a  false  return  to  a  mandamus.  The 
King  V,  The  Corporation  of  Ripon,  B.  R.,  T.  12  W.  8,  Com.  86;  Rich  v. 
Pilkington,  B.  R.,  H.  2  &  3  W.  8,  Carth.  171.  But  it  is  said  that  this  is  a 
personal  action,  and  that  therefore  an  essoin  does  not  lie ;  and  the  case  of 
Simons  v.  The  Mayor  of  Totness,  C.  B.,  H.  12  O.  2,  Cook's  Cases  in  C.  B., 
will  be  relied  upon.  Anciently  essoins  were  allowed  in  personal  actions ;  2 
Inst  125 ;  and  it  is  said  by  Booth,  in  his  Treatise  on  Real  Actions,  Chap.  5, 
p.  14,  that  it  lies  for  the  plaintiff  and  defendant  in  personal  actions.  There 
ire  other  authorities  to  the  same  effect ;  Freshwater  t;.  Reus,  B.  R.,  M.  2 
Jao.  1, 1  Brownl.  193  ;  Barcky  v.  Baste,  B.  R.,  T.  16  G.  2,  2  Str.  1194. 
In  Anson  v.  Jefferson,  C.  B.,  E.  3  O.  3,  2  Wils.  164,  Pratt,  C.  J.,  said, 
*^  I  cannot  say  that  essoins  may  not  be  allowed  in  personal  actions.'' 

Lord  Mansfield.— There  are  two  reasons  against  you :  1.  That  no  essoin 
lies  for  a  corporation ;  and,  2.  You  rely  on  Loj^  Coke,  whose  opinion  is  evi- 
dently against  you.  So  in  Anson  v.  Jefferson,  Pratt,  C.  J.,  says,  that  it  is 
an  obsolete  practice,  and  a  great  abuse  of  the  law. 

■^23Q1  BuLLEB,  Justice. — Since  the  time  of  Lord  Coke,  but  at  *what 
^  -*  precise  period  does  not  appear,  the  Court  have  gone  back  to  what 
ought  to  have  been  the  practice.  It  certainly  was  prior  to  the  11  Qeo.  2, 
when  a  case  occurred  in  which  this  point  was  decided.  The  better  opinion  is, 
that  it  could  not  be  since  the  statute  of  Marlbridge.  Rule  absolute." 

>8.  C.  cited  2  T.  B.  16. 

*8«e  Rooke  v.  Earl  of  Leicester,  B.  R.,  T.  27  G.  8,  2  T.  R.  16. 


COCKSON  V.  DRINKWATER.1    June  25. 

When  aa  executor  pleads  the  general  iesae  and  plene  adrnmittravit^  and  the  former 
plea  is  found  against  him,  and  the  latter  for  him,  he  is  entitled  to  the  po$tstL 

Assumpsit  against  an  executor  on  promises  by  the  testator  and  himself. 
Pleas  non  assumpsit  and  plene  administravit ;  the  first  of  which  was  found  for 
the  plaintiff,  and  the  latter  for  the  defendant. 

Bower  moved  for  a  rule  to  show  cause  why  the  postea  should  not  be  de- 
Hvered  to  the  defendant.  He  cited  Hollingshead  v.  Mayo,  M.  16  0.  3,  and 
Nethel  v.  Garnon,  probably  Garnons  v.  Hesketh,  B.  R.>  E.  22  G.  8,  2  Tidd, 
1016,  8th  ed. 

BuLLEB,  Justice,  added  the  case  of  Windhall  v.  Rushbury,  M.  19  G.  3, 
aod  said,  that  there  were  other  cases  on  the  same  subject,  and  that  the  point 
was  completely  settled.  Rule  absolute  in  the  first  instance." 

<S.  G.  eited  Tidd's  Pr.  1016,  8th  ed. 

*8ee  Edwards  v.  Bethel,  B.  B.,  H.  68  0.  8,  1  B.  &  A.  254 ;  Bagg  v.  Wells,  G.  B., 
H.  68  a.  8,  8  Tannt  129;  Tidd's  Pr.  1016,  8th  ed. 

END  OP  XA8TBB  TXBM. 


CASES 

ABaUED  AND  DETERMINED 

nr  «Hi 

COURT  OF  KING'S  BENCH, 

nr 

Cnnitj  Carm, 

IN  THE  TWENTY-THIRD  YBAE  OP  THE  REIGN  OP  GEORGE  IIL« 


The  KINa  V.  The  Inhabitants  of  UPTON  GRAY.    June  26. 
(Reported,  Galdbcott,  808.) 


The  KING  v.  EDWARD  PRYSE  LLOYD,  Esq.    June  25. 
(Reported,  Caldxoott,  800.) 


WRIGHT  and  Another  v.  LORD  YERNEY.    June  25. 

8mhU  that  a  bond  to  a  sheriff,  the  eondition  of  which  recttes  that  the  sheriff  bj  Tirtae 
of  %fi,fa,  had  seized  and  taken  in  execution,  of  the  goods  and  chattels  of  R.  V., 
diyers  goods  and  chattels,  and  that  the  sheriff,  at  the  request  of  the  obligor,  had 

Snitted  possession,  and  agreed  to  return  nulla  htma^  and  then  for  indemnilj^g  the 
lieriff  for  so  doing,  is  illegal 

Debt  on  bond.  The  defendant  prayed  oyer  of  the  bond  and  condition. 
The  bond  was  from  the  defendant  and  two  others  to  the  plaintifGB,  sheriff  of 
Middlesex,  for  £3000.  The  condition  recited  that  the  plaintifb,  sheriff  of 
Middlesex,  by  yirtne  of  a /./a.  at  the  suit  of  W.  Burke  and  C.  Harare, 
had  seised  and  taken  in  execution  of  the  goods  and  chattels  of  the  said  Sir 
Ralph  Yemeyi  in  the  bailiwick  *of  the  said  sheriff,  divers  goods  and  1-4^42] 
chattels  to  tlie  amount  in  yalue  of  the  money  so  directed  to  be  levied  ^  ^ 
by  virtue  of  the  said  writ.  That  the  said  sheriff,  at  the  request  of  the  said 
defendant,  had  quitted  possession,  and  agreed  to  return  to  the  said  writ,  that 
the  defendant  hail  no  goods  and  ohatteb  in  his  bailiwick.  The  condition 
was  to  indemnify  the  sneriff  for  all  costs,  charges,  &c.,  by  reason  of  quittiDg 
the  possession  or  returning  the  writ,  in  manner  above  mentioned.  The  de- 
fendant then  pleaded  that  the  plaintiffs  were  not  damnified  by  quitting  pos- 
session, or  returning  the  writ  as  aforesaid.    Replication,  That  tho  plaintiib, 

1  During  this  tern  Kr.  Justioe  Ashubst  was  absent  in  the  Court  of  Ghaaeecy. 
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in  pnrsaaiioe  of  the  said  agreement,  did  return  npon  the  said  writ^  that  the 
said  Sir  KaiDh  Yerney  had  no  goods  and  chattels,  &c.,  by  reason  whereof 
they  were  obliged  to  pay,  and  did  pay,  to  the  said  W.  B  and  C.  H.  (the 
plaintifiB  in  the  original  action)  the  sum  of  £1484.  Rejoinder,  That  the 
said  plainti&  were  not  damnified  by  reason  of  their  returning  the  writ  in 
manner  in  the  said  condition  and  replication  mentioned ;  on  which  issue  was 
joined.  A  role  having  been  obtained  to  show  cause  why  the  judgment  should 
not  be  arrested^  on  the  ground  that  the  condition  was  illegal, 

Davenport  showed  cause,  and  contended  that  it  was  usual  and  convenient 
to  indemnify  the  sheriff  in  cases  where  the  property  in  the  eoods  is  disputed, 
as  where  there  is  a  settlement.  [Bulleb,  J. — ^The  condition  recites  <^that 
the  sheriff  had  levied  of  the  goods  of  Lord  Vemey,''  therefore  this  is  not  a 
case  of  dispated  property.]  Indemnity  bonds  do  not  usually  recite  the  par- 
ticular eircamstances. 

Morgatif  contra,  said,  that  the  defendant  did  not  mean,  if  the  Oourt  should 
determine  in  his  &vot,  to  take  advantage  of  the  decision,  in  order  to  make 
the  sheriff  lose  the  money.  He  onlv  wanted  time,  having  made  over  his 
estate  to  trustees  for  payment  of  his  debts. 

The  Coart  seemed  to  be  clearlv  of  opinion  that  the  bond  was  illegal,  but 
in  conseqnence  of  what  was  said  by  Morgan^  they  only  enlarged  the  rule  for 
a  twelvemonth.  Rule  enlarged.' 

1  The  usaal  form  of  this  bond  is,  **  Whereas  the  said  sheriff,  by  virtue,  &c.  &o.,  hath 
ittsed  and  taken  diTers  goods  and  chattels  as  the  proper  goods  and  chattels  of  the 
said  C.  D.  in  execution.  And  whereas  the  above-bonnaen  J.  fiL  hath  given  notice  to 
the  said  sheriff,  and  claimed  the  said  goods  and  chattels,  and  hath  requested  the  said 
sheriff  to  qnlt  possession,"  &o.  &c.    Watson  on  Sheriffs,  880. 


[^42]  •The  KING  v.  GEORGE  PARKER.'     June  28. 

On  a  proseentaon  for  peijury,  where,  on  the  part  of  the  prosecution,  the  depositions 
of  a  deceased  person  were  offered  in  eridence,  and  upon  the  cross-examination  of 
the  proeeentor's  witness,  certain  declarations  of  the  deceased  witness,  not  upon 
oath,  were  prored  for  the  purpose  of  corroborating  the  faets  stated  in  his  depo- 
Btione,  in  a  matter  material  to  the  defendant,  it  was  held  that  eridence  of  such 
telarations  was  not  admissible. 

After  a  eonriction  for  peijury  it  is  no  ground  for  a  new  trial  that  the  jury  hesitated 
m  giving  their  Terdict;  nor  will  the  Court  recetye  affidavits  of  the  jurymen  stating 
that  ihey  did  not  intend  to  find  a  Terdict  of  guilty. 

This  was  an  indictment  for  perjury,  remoyed  into  this  court,  and  tried  at 
the  Isst  Huntingdon  Assizes,  before  Etre,  B.    The  facts  were  as  follows : 

In  February,  1781,  the  mail  was  robbed  between  Huntingdon  and  Wis- 
beach,  and  a  htaik  note  contained  in  it  was  soon  afterwards  found  in  the  pos- 
lession  of  one  Fowler,  who  said  he  receiyed  it  at  Lynn,  on  the  20th  of  March, 
from  two  persons  whom  he  did  not  know.  Suspicion  attaching  to  two  per- 
sons of  the  names  of  Rys  Masingarb  and  Bryan  Hall,  both  of  Wisbeach, 
Fowler  was  sent  to  look  at  them,  and  swore  that  they  were  the  persons  from 
whom  he  received  the  note.  The  defendant,  who  liyed  at  Wisbeach,  also 
made  oatii,  before  two  justices  of  the  peace,  that  he  saw  Masingarb  and  Hall 
ia  the  street  at  Lynn,  on  the  said  20th  of  March.  Masingarb  and  Hall 
were,  upon  these  informations,  committed  to  prison,  but  were  soon  after- 
wards discharged.  Fowler  was  tried  for  the  robbery  at  the  Huntingdon 
Sommer  Assizes,  1782,  and  acquitted,  and  died  soon  afterwards.    On  the 

>  This  appears  to  be  the  case  alluded  to  by  Lord  Bimsdaui  in  the  Berkeley  Peer- 
ageCase.    Bee  1  PhiL  Et.  292  (n),  6th  ed. 
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trial  of  the  present  indictment  Fowler's  information^  on  oath,  was  read  bj 
the  prosecutor  to  proye  the  introductory  part  of  the  indictment  It  also 
came  out,  on  the  cross-examination  of  one  Rayner,  a  witness  for  the  proee- 
ention,  that  Fowler  had  been  sent  to  him  at  Wisbeach  to  see  if  he  could 
recognise  the  persons  from  whom  he  had  received  the  note :  that  he  had  car- 
ried him  out  into  the  street,  where,  on  seeing  Masingarb,  he  immediately 

rards  recoffmsed  Hall  in  the  same 


said,  <<  That  is  the  man ;"  and  that  he  afterwa 

manner.     Mr.  Baron  Et&e,  after  this  evidence  hadl>een  given,  struck  his 

Esn  through  it,  and  left  it  out  of  his  summing  up  to  the  jury.     Hall  was  at 
ynn  on  the  20th  of  March,  but  it  was  proved,  by  a  number  of  witnesses, 
that  Masingarb  was  not. 

The  jury  brought  in  a  verdict  '^  Guilty,  but  not  wilfully;"  and  being  sent 
out  again  by  the  judge,  returned,  in  a  few  ^minutes,  with  a  verdict  of  r^^i 
"  Guilty."     A  new  trial  having  been  moved  for  last  term,  ^        ^ 

Graham  and  (r.  WiUon^  for  the  defendant,  contended  that  the  evidence  of 
Bayner  ought  to  have  been  left  to  the  jury ;  1.  Because  it  was  not  mere  hearsay, 
but  consisted  partly  of  what  Fowler  did,  of  which,  what  he  said  was  only  expla- 
natory;  and  they  cited,  on  this  point.  Lake  v.  Lake,  Ganc.  1751, 1  Wils.  313, 
and  Thompson  v,  Trevannion,  B.  R.,  Skinner,  402;  see  6  East,  193,  where 
hearsay,  under  particular  circumstances,  had  been  admitted;  2.  Because  what 
Fowler  said  was  evidence  to  confirm  what  he  said  in  his  information  on  oath, 
which,  having  been  read,  was  material  on  the  part  of  the  defendant  to  show 
that  Masingarb,  or  at  least  some  person  very  like  him,  was  at  Lynn  on  the 
day  in  question.  To  show  that  the  declarations  of  a  witness  are  evidence  to 
corroborate  what  he  says  on  oath,  they  cited  Lutterell  r.  Reynell,  B.  B.,  M. 
22  Car.  2,  1  Mod.  283.  See  also  Harrison's  case,  12  State  Tr.  861; 
Friend's  case,  13  State  Tr.  32,  GUbert's  Evid.  c.  150,  Buller's  N.  P.  294, 2 
Hawk.  P.  C.  431.  They  also  argued  that  there  wss  not  sufficient  evidence 
of  an  intention  to  swear  falsely,  and  that  the  doubt  of  the  jury  was  in  snch 
case  a  ground  for  a  new  trial;  and  they  offered  to  produce  affidavits  of  two 
jurymen,  that  they  did  not  mean  to  find  the  defendant  guilty. 

The  Court  (Lord  Mansfield  absente)  stopped  the  ^licitor-General,  who 
wss  on  the  other  side.  They  would  not  suffer  the  affidavits  to  be  read;  see 
R.  r.  Woodfall,  B.  R.,  M.  11  G.  3,  5  Burr.  2667 ;  Clark  v.  Stevenson,  C.  B., 
H.  13  G.  3,  2  W.  Bl.  803;  Jackson  v,  WiUiamson,  B.  R.,  H.  28  G.  3,2 
T.  R.  281;  Davis  v.  Taylor,  B.  R.  1815,  2  Chitty,  263;  Milson  v.  Hay- 
ward,  Scaoc.  H.  1  &  2  G.  4,  9  Price,  134,  and  were  clear  that  the  hesitation 
of  the  jury  was  not  a  ground  for  a  new  trial.  Bullkr,  J.,  said  that  the 
same  thing  had  been  attempted  on  a  similar  verdict  against  one  Milles,  i 
quaker,  tried  before  him  for  a  false  affirmation,  and  a  new  trial  refused. 

As  to  the  point  of  evidence,  Willes,  J.,  at  first  inclined  to  think  it 
admissible,  having  come  out  on  the  cross-examination  of  a  witness  for  the 
prosecution,  but  he  afterwards  retracted  this  opinion. 

BuLLEB,  Justice,  said,  that  the  evidence  was  clearly  inadmissible,  not 
being  upon  oath;  and  that  whether  Fowler  ^expressed  himself  by  rtoM] 
words  or  by  signs  and  gestures,  made  no  difference.  As  to  the  other  ■-  -' 
ground,  he  said  that  the  information  of  Fowler  was  not  read  as  eridenoe  for 
the  defendant ;  but  if  it  had,  it  was  now  settled,  that  what  a  witness  said 
not  upon  oath  would  not  be  admitted  to  confirm  what  he  said  upon  oath; 
and  that  the  case  of  Lutterell  v,  Reynell  and  the  passage  cited  from  Haw- 
kins were  not  now  law.* 

I  See  1  PhiU.  Ev.  292,  6th  ed.;  1  Stark.  £t.  149 ;  2  Bosael  on  Crimes,  635, 2d  ed.; 
Sir  W.  B.  Evans,  in  his  Notes  to  Pothier  on  ObligaUons,  vol.  ii.  p.  251,  has  made  the 
following  observations  on  this  sahjeot,  which  appear  to  deserve  great  attention.  **  Oaf 
Qf  the  cases  which  are  mentioned  as  ezceptionB  to  the  rule  for  exdnding  hearsay  en- 
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The  Coarty  however,  on  some  favorable  circumstances  in  the  evidence, 
sithoagh  they  did  not  think  there  was  ground  for  a  new  trial,  recommended 
it  to  the  SoHcitor-Oeneral  to  procure  the  defendant  a  pardon,  which  he 
undertook  to  do. 

denee,  is  where  it  is  adduced  to  show  that  the  testimony  given  by  a  witness  upon  the 
txiiH  is  consistent  with  his  deolarations  on  former  occasions ;  but  it  is  said  that  this 
is  not  evidence  in  chief,  and  it  is  doubtful  whether  it  be  so  in  reply.     1  Mod.  288. 
According  to  the  principles  of  correct  reasoning,  the  propriety  of  the  evidence  in  this 
case,  as  in  the  others  already  referred  to,  must  depend  upon  the  nature  of  the  object 
whi^  it  is  intended  to  attain.     In  an  ordinary  case  the  evidence  would  be  at  least 
BuperfluoiiSy  for  the  asserUons  of  a  witness  are  to  be  regarded  in  general  as  true 
imtil  there  is  some  particular  reason  for  impeaching  them  as  false ;  which  reason 
mv  be  repelled  by  circumstances,  showing  that  the  motive  upon  which  it  is  supposed 
to  have  been  founded  could  not  have  had  existence  at  the  time  when  the  previous  re- 
lation was  made,  and  which  therefore  repel  the  supposition  of  the  fact  related  being 
sn  after-thoQght  or  falsification.     The  suspicion  of  an  opposite  conduct  may  result 
either  from  the  inherent  nature  and  complexion  of  the  evidence  itself,  or  it  may  be 
indicated  by  the  imputations  actually  thrown  out  in  cross-examination  or  otherwise, 
by  the  opposite  party.     If  a  witness  epeaks  to  facts  negativing  tl^e  existence  of  a  con- 
tract, and  insinuations  are  thrown  out  that  he  has  a  near  connexion  with  the  party 
on  whose  behalf  he  appears,  that  a  change  of  market,  or  any  other  alteration  of  cir- 
cumstances, has  excited  an  inducement  to  recede  from  a  deliberate  engagement ;  the 
proof,  by  unsuspicious  testimony,  that  a  similar  account  was  given  when  the  contraot 
alleged  had  every  prospect  of  advantage,  removes  the  imputation  resulting  from  the 
opposite  eircnmstances,  and  the  testimony  is  placed  upon  the  same  level  which  it 
irould  have  had  if  the  motives  for  receding  from  a  previous  intention  had  never  had 
existence.     Upon  accusations  for  rape,  where  the  forbearing  to  mention  the 
[^45]  ^circumstance  for  a  considerable  time  is  in  itself  a  reason  for  imputing  fa- 
brication, unless  repelled  by  other  considerations,  the  disclosure  made  of  the 
fact  upon  the  first  proper  opportunity  after  its  commission,  and  the  apparent  state  of 
mind  of  the  party  who  has  suffered  the  injury,  are  always  regarded  as  very  material, 
tnd  the  evidence  of  them  is  constantly  admitted  without  objection.    See  East,  P.  C. 
c  10,  s.  6." 


THE  LONDON  ASSURANCE  COMPANY  t;.  SAINSBURY  and 
Another.     June  28. 

An  insurance  office  having  paid  the  assured  the  amount  of  the  loss  sustained  by  him 
in  consequence  of  a  demolishing  by  rioters,  sued  the  hundredors  under  the  stat.  1 
0. 1,  St.  2,  c.  5,  s.  6,  in  their  own  names.  Held,  by  Lord  Mansfield  and  Bitllib, 
J.,  WII.LX8  and  Asbitrst,  JJ.,  dissentient),  that  the  office  was  not  entitled  to 
recover. 

Mb.  Langbale's  houses  in  Holboru;  with  his  stock  in  trade,  having  been 
destroyed  in  the  riots  in  Jane,  1780,  he  brought  an  action  against  Kennett 
snd  others,  inhabitants  of  the  city  of  London,  on  the  riot  act.  The  cause  of 
lisngdale  v.  Kennett  was  tried  at  Guildhall,  before  Bulubr,  J.,  on  the  3d 
of  March,  1781,  and  it  appeared  in  evidence  that  Mr.  Langdale's  property 
had  been  in  part  insured,  and  particularly  the  London  Assurance  had  paid 
him  £1,689  14s.  8(f.,  on  account  of  an  insurance  on  the  stock  in  trade  and 
Qtensils.  Mr.  Justice  Buller  told  the  jury  that  they  certainly  ought  not 
to  deduct  the  amount  of  the  insurances  from  the  yalue  of  tho  houses  and 
goods.  The  jury,  however,  brought  in  a  verdict,  in  writing,  as  follows  :— 
"We  are  agreed  in  giving  Mr.  Langdale  a  balance  of  £18,729  10».  10</.,  in 
which  we  allow  him  on  the  buildings,  rent,  and  stock  in  trade,  in  both 
houses  and  furniture.  We  have  set  off  and  deducted  the  amount  of  the 
duty  remitted,  and  for  the  sundry  insurances,  and  we  give  the  balance  left." 
lathe  following  Easter  Term  anew  trial  was  moved  for  on  the  part  of  the 
plaintiff^  but  the  Oourt  refused  the  rule,  and  it  was  generally  understood^ 
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that  the  insurers  were  entitled  to  bring  an  action  on  the  statute  in  their  own 
names. 

The  present  action  was  brought  in  the  same  term  (£.  21  Geo.  3).  The 
declaration  stated  the  insurance  made  by  Langdale  with  the  plaintiffii  in 
1763,  setting  forth  the  policy  at  lengthy  and  that  all  the  conditions  were 
complied  with  on  the  part  of  the  insured.  It  then  stated,  that  after  the  last 
day  of  July,  1715,  and  whilst  the  said  insurance  continued  in  force,  via.,  on 
the  7th  of  June,  1780,  divers  persons,  to  the  number  of  twelve  and  more, 
demolished  the  said  house  and  goods  by  fire  to  the  value  of  £10,000,  whereby 
the  plaintiffs  became  liable  and  obliged  to  pay,  and  did  then  and  there 
*pay  to  the  said  T.  Langdale  £1,689  14«.  8d.,  being  their  proportion  p^Aa-x 
of  the  loss ;  by  reason  of  which  premises  the  plaintiffs,  by  such  de-  ^  -' 
molishing  and  destroying  by  fire,  the  said  goods,  &c.,  were  injured  and  dam- 
nified,  &c.,  contrary  to  the  statute,  whereof  the  defendants,  being  inhabitants 
of  London,  &c.,  had  notice. 

The  defendants  pleaded,  1.  The  general  issue;  2.  That  Thomas  Langdale, 
after  the  last  day  of  July,  1715,  and  before  the  exhibiting  of  the  bill  bj  the 
plaintiff,  viz.,  in  Michaelmas  Term,  21  Geo.  8,  impleaded  B.  Kennett,  &e., 
inhabitants  of  London,  on  a  plea  of  trespass  in  the  case.  [The  declaration, 
plea,  and  issue,  in  that  suit,  were  here  set  forth.]  That  a  verdict  was  found 
against  the  said  B.  Kennett,  &c.,  for  £18,720  0«.  3d  ;  which  said  verdiet 
still  remains  in  force.  And  the  said  defendants  aver,  that  the  said  T.  Lang- 
dale mentioned  in  the  present  declaration,  is  the  same  person,  &c.y  and  the 
houses  and  goods  mentioned  in  the  present  declaration  are  part  of  the  houses 
and  goods,  £c.,  mentioned  in  the  aforesaid  declaration  of  the  said  T.  Lang- 
dale against  B.  Kennett,  &c.,  and  for  the  same  demolition  of  which,  among 
other  things,  the  said  T.  Langdale  obtained  the  said  verdict. 

The  plaintiffs  replied,  that  before  the  said  T.  Langdale  impleaded  the  said 
B.  Kennett,  &c.,  in  the  manner  set  forth,  the  said  London  Assurance  did  pay 
to  the  said  T.  Langdale  the  said  sum  of  £1,689  14«.  8cf.,  in  the  said  declaration 
mentioned )  and  tney  further  say,  that  at  the  trial  of  the  issue  in  the  said 
plea  mentioned,  it  was  given  in  evidence,  on  the  part  of  the  said  B.  Kennett, 
&c.,  that  the  said  T.  Langdale  had  received  from  the  London  Assurance  the 
said  £1,689  14s.  8c?.  on  account  of  his  damages  sustained,  &c. ;  and  it  was 
there  insisted,  for  the  said  B.  Kennett,  &o.,  that  the  jury,  in  assessing  the 
damages,  ought  to  deduct  from  the  damages  sustained  by  the  said  T.  Lang- 
dale, ic,  the  said  sum  of  £1,689  14^.  oc?. ;  and  that  the  jury  did  deduct 
from  the  damages  the  said  sum,  and  at  the  time  of  giving  their  verdict  did 
declare  to  the  said  Court  that  they  had  made  such  deduction.  And  the  said 
plaintiffs  further  said,  that  the  damages  sustained  by  the  said  T.  Langdale 
did  amount  to  the  sum  of  £18,720  0<.  8(2.,  over  and  above  and  exclusive  of 
the  said  sum  of  £1,689  14«.  %d.  so  paid  by  the  said  plaintiffs. 

Demurrer,  and  joinder  in  demurrer. 

The  case  came  on  to  be  argued  in  Hilary  Term. 

^Davenport  for  the  demurrer. — ^It  is  admitted  that  the  damage  was  rMiyi 
sustained,  and  that  it  is  not  within  any  of  the  exceptions.  The  Court  L  ^ 
will  not  be  troubled  with  any  objections  which  have  been  overruled  in  a 
former  case.  A  corporation  cannot  sue  under  the  statute  1  Geo.  1,'  nor  will 
the  Court  strain  a  point  in  its  favor.  Corporations  not  named  in  acts  of 
parliament  are  not  included  under  the  denomination  of  persons.     A  corpora- 

>1  G.  1,  St  2,  0.  5,  8.  6,  which  enacts,  that  if  any  church  or  chapel,  &c.,  or  uj 
dwelling-honse,  &c.,  shall  be  demolished  or  palled  down,  &c.,  the  inhabitants  of  the 
hundred  within  which  such  damage  shall  be  done,  shall  be  liable  to  yield  damages  to 
the  person  or  persons  iignred  or  damnified  by  such  demolishing,  &o. ;  and  see  the 
new  statute  7  and  8  Q.  4,  c.  81,  s.  2. 
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turn  cannot  be  oatlawed,  ezoommunicated,  or  attainted,  and  cannot  do  fealty. 
Can  it  be  said  that  corporations  are  within  the  Court  of  Conscience  Act  for 
London  ?  14  Geo.  2,  e.  10.  The  acts  of  2  Oeo.  2,  o.  25,  and  7  Geo.  2,  o. 
22,  against  forgery,  which  mention  persons,  did  not  extend  to  corporations; 
and  another  act,  31  G.  2,  c.  22,  s.  78 ;  18  G.  3,  o.  18  (see  Harrison's  case, 
1777;  1  Leach,  180;  2  East,  P.  C.  o.  19,  s.  59,  p.  988;  2  Russell  on 
Crimes,  369, 2d  ed.),  was  passed  to  subject  persons  to  punishment  for  forgeries 
in  corporations.  The  question  then  is,  whether  the  word  shall  haye  a  diffe- 
rent meaning  in  a  civil  case  and  in  a  criminal  one.  In  the  one  case  persons 
are  damnified,  in  the  other  they  are  defrauded.  No  objection  will  be  made 
that  the  aetion  is  brought  in  the  name  of  the  insurer,  because  that  question 
appears  to  be  decided  in  Mason  v.  Sainsbury,  ante,  p.  61.  [Bulleb,  J., 
said  he  did  not  understand  that  point  to  be  concluded  by  anything  that  had 
passed  in  this  Court ;  and  Lord  Manstieu)  said  that  the  great  question  was, 
whether  Uie  insurer  could  recoyer  otherwise  than  in  the  name  of  the  insurer.] 
Certain  persons  may  recover  as  trustees  by  the  words  of  the  act,  as  rectors, 
&e.,  for  their  churches.  The  only  difficulty  will  be  that  the  Court  must  say 
the  jury  did  wrong  in  Langdale  v,  Kennett,  in  deducting'  the  sum  insured 
from  the  damages,  and  not  suffering  the  plaintiff  to  recover  as  trustee  for  the 
insurers.  If  that  question  is  open,  the  defendant  must  contend  that  no 
persons  can  recover  as  trustees  but  those  who  are  described  in  the  act.  The 
legislature  does  not  appear  to  have  intended  to^  comprehend  insurers.  If  it 
h^  been  mentioned,  the  answer  would  have  been,  <<  You  may  make  an  excep- 
tion in  your  policy." 

pnigi  *Lord  Manstield  desired  Baldmn  to  take  till  Tuesday  to  con- 
^  ^  sider  the  second  point,  on  which  he  was  not  prepared.  He  said,  as  to 
the  first  point,  this  was  a  remedial  law,  and  the  strictness  of  construction 
adopted  in  some  criminal  cases,  from  a  mistaken  lenity,  should  not  be 
extended  to  it.  The  question  to  be  argued  will  be  whether  the  insurer  can 
maintain  an  action  in  his  own  name. 

On  Tuesday,  the  4th  of  February,  the  case  was  accordingly  argued  by 
Baldmn  for  the  plaintifSs,  and  Davenport  for  the  defendants. 

Eddwin  for  the  plainti& — ^The  question  directed  by  the  Court  to  be 
argued  is,  whether  an  insurer,  either  an  individual  or  a  corporation,  having 
paid  the  loss  incurred  by  a  demolition  of  the  property,  is  entitled  to  recover 
under  the  statute  1  Geo.  1,  st.  2,  c.  5.  It  is  material  to  consider  the  general 
principles  applicable  to  the  case.  This  is  a  remedial  law ;  Ratcliffe  v.  Eden, 
B.  R.,  M.  17  G.  3,  Cowp.  485;  Hyde  v,  Cogan,  B.  R.,  T.  21  G.  3,  ante, 
vol.  ii.  p.  699;  Wilmot  v,  Horton,  C.  B.,  cited  ante,  vol.  ii.  (n.),  p.  702. 
The  purposes  of  the  act  are,  1.  To  punish  rioters;  2.  To  compel  the  hun- 
dred to  suppress  riots  and  to  make  compensation.  The  recompense  is  not 
given  by  the  statute  either  to  the  owner  or  the  occupier,  or  to  any  other 
per«0D,  by  the  description  of  his  interest,  but  generally  to  the  person  damni- 
fied. The  hundred  are  to  pay  a  certain  sum,  and  it  is  immaterial  to  them 
to  whom  it  is  paid.  In  Mason  v,  Sainsbury,  ante,  p.  61,  the  plaintiff  re* 
covered  the  whole  amount  of  his  loss,  though  insured  as  to  part.  Are  not  the 
present  plaintiffs  damnified  f  If  they  do  not  succeed,  the  hundred  will  be 
relieved  from  the  sum  the  plaintiffs  have  paid.  The  Court  will  construe  the 
Btatnte  liberally ;  and  there  are  not  wanting  cases  of  an  equitable  interest 
conferring  a  right  of  action.  In  Mason  v,  Sainsbury  it  was  admitted,  that 
in  the  case  of  a  ship  being  run  down,  the  insurer  might  maintain  an  action 
in  his  own  name.  Suppose  that  a  person  is  bound  to  repair  a  road,  is  it  not 
|ood  sense  that  he  should  have  an  action  against  a  person  who  damages  it  ? 
00  a  sheriff  may  have  an  action  against  a  gaoler  for  an  escape.  But  it  is 
weakening  the  case  to  adduce  examples.    It  rests  on  the  act  of  parliament 
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It  is  not  the  case  of  parties  making  a  wager,  but  of  persons  doing  an  aet 
beneficial  to  the  ^poblicy  and  sanctioned  bj  the  legislature.  Mr.  r^2491 
I^ngdale  was  not  permitted  to  recover  for  this  sum ;  and  should  ii  be  ^  -^ 

held  that  the  plainti&  cannot  recover  in  this  action,  and  shoold  Mr.  Langdale 
refuse  his  name,  they  would  be  left  without  remedy. 

Davenporty  contra. — ^The  question  is,  whether  the  act  meant  to  inclade 
collateral  and  subdivided  interests — ^whether  every  person  having  an  interest 
to  the  amount  of  £20  shall  harass  the  hundred  with  an  action.     Only  one 
action  is  given  by  the  statute ;  that  action  has  been  brought  by  Mr.  I^ang- 
dale,  who  has  recovered  in  it  all  he  was  entitled  to  recover ;  and  shoald  the 
plaintiflb  attempt  to  use  his  name,  they  would  be  barred  by  the  recovery  in  a 
former  action.     Suppose  that  there  should  be  a  hundred  insurers,  shall  there 
be  as  many  actions  with  costs  in  each  ?    In  Mason  v.  Sainsbury,  the  whole 
amount  was  recovered  by  the  person  really  interested.     In  this  case  they 
should,  if  they  were  dissatisfied  with  the  verdict  in  Langdale's  9^,  have 
taken  the  sense  of  the  Oourt  upon  it.     The  sheriff,  in  the  case  of  an  escape, 
always  sues  in  the  name  of  the  original  plaintiff.     He  could  not  have  a 
special  action  in  his  own  name.     Gould  the  insurer,  before  the  statute,  have 
sued  the  trespasser  ?    If  not,  the  act  makes  no  difference.     Langdale  pro- 
perly brought  his  action  for  the  whole  loss,  and  no  person  can  sue  after  him. 

BaMwifiy  in  reply. — ^If  the  hundred  are  injured  by  multiplicity  of  actions, 
they  have  only  themselves  to  blame.  It  appears  upon  the  recoid  that  they 
objected  to  the  recovery  of  the  whole  in  the  name  of  Langdale. 

Out,  adv,  vuU» 

The  Court  not  being  agreed,  the  Judges  now  delivered  their  opinions 
i&riatitn, 

BuLLEB,  Justice  (after  statins  the  pleadings). — Such  a  plea  and  replica* 
tion  never  were  put  on  a  record  before,  and  I  hope  never  will  again.  The 
result  of  the  plea  is,  that  the  jury  did  not  give  enough.  I  am  satisfied  that 
they  did  wrong,  and  that  I  did  wrong  in  admitting  the  evidence  as  to  the 
insurance ;  but  I  directed  the  jury  not  to  deduct,  though  they  found  contary 
to  that  direction.  In  another  cause  I  gave  the  same  direction,  and  the  jury 
found  accordingly.  The  matter  of  a  verdict  is  not  traversable,  and  cannot 
be  questioned  in  another  action.  It  is  not  impeached  here  by  any  record, 
but  by  averment  against  the  record,  which  can  only  be  tried  by  matter  in 
pats,  by  evidence  of  what  the  '''jury  thought.  If  they  said  nothing,  p^^i 
could  you  try  on  what  ground  they  went,  or  what  demand  or  evidence  ^  -' 
they  <Ud  not  rely  on  ?  When  the  jury  disclose  the  ground  on  which  they 
went,  in  order  to  enable  the  party  the  better  to  have  justice,  the  case  must 
be  the  same.  This  does  not  resemble  the  case  of  confessing  and  avoiding  a 
judgment,  as  that  the  promises  are  not  the  same,  for  there  the  judgment  is 
admitted ;  there  the  question  is  tried  by  the  proof  of  the  evidence  at  the 
former  trial,  to  show  that  the  matter  never  was  before  a  jury  at  all ;  but  no 
proof  is  given  of  what  the  jury  thought.  Here  the  suit  is  not  for  a  different 
cause  of  action,  but  for  the  burning  of  Langdale's  house.  If  A.  brings  an 
action  for  a  bale  of  goods,  and  recovers  for  twenty  yards,  shall  he  afterwards 
bring  another  action,  and  say,  <'  I  sold  thirty  yards  V  He  ought  to  hsTO 
proved  his  whole  case  at  first.  To  a  plea  of  judgment  recovered,  what  could 
he  reply  ?  Not  that  it  is  a  different  cause  of  action.  Here  it  is  admitted 
that  the  cause  of  action  is  the  same ;  therefore,  supposing  that  the  plaintiffii 
could  bring  an  action  in  their  own  names,  which  I  deny,  still  the  judgment 
in  the  former  action  would  be  a  bar.  But  it  does  not  appear  whether  there 
was  a  judgment.  Both  the  plea  and  replication  are  bad,  and  I  shall  consider 
it  as  a  demurrer  to  the  declaration. 

The  question  is,  Whether  the  plaintiffs  can  maintain  an  action  in  their 
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ovD  name?  That  depends  upon  another.  Have  they  been  injured?  The 
property  was  in  Langdale.  The  plaintiffs  could  neither  take,  sell,  nor  enjoy 
it.  Can  the  destruction  of  it  give  them  a  property  in  it  f  If  the  insurance 
be  a  wager,  then  no  action  will  lie ;  and  I  think  that  with  respect  to  third 
persona  ife  is  a  wager.  In  Mason  v,  Sainsbury  it  was  held  not  to  be  an 
indemnity  to  the  hundred.  The 'hundred  shall  be  neither  benefitted  nor  pre- 
judiced by  it.  A  wager  confers  no  interest,  and  yet  the  persons  making  the 
wager  are  affected  by  the  event,  and  liable  to  pay.  It  is  said,  however,  that 
this  is  not  a  wager,  because  it  is  a  laudable  act ;  but  at  common  law  a  wager 
is  as  lawful  as  an  insurance.  I  therefore  hold  that  a  wager  between  A.  and 
B.  will  not  ^ve  the  wagerer  an  action  against  a  third  person. 

But  suppose  it  to  be  an  indemnity.  The  insurer,  it  is  said,  stands  in  the 
place  of  the  insured.  But  how  ?  to  use  his  name,  subject  to  all  his  disad- 
vantages. Suppose  that  the  insured  recovers  a  full  satisfaction,  it  remains 
P2511  ^  ^  determined  *that  a  verdict  between  different  parties  would  bar 
^  ^  the  insurer,  who  was  no  party  to  it  That  would  require  great  con- 
sideration. It  was  held  in  Mason  v.  Sainsbury  that  the  rules  of  strict  law 
are  to  be  applied  to  the  hundred. 

There  is  no  convenience  in  maintaining  this  action )  but  is  there  no  incon- 
venience ?  Suppose  there  are  a  hundred  different  insurers,  there  will  be  as 
many  actions,  and  another  by  the  insured,  if  he  is  short  insured;  and  yet, 
according  to  Mason  v,  Sainsbury,  he  might  recover  the  whole  in  one  action. 
The  Court  ought  to  prevent  multiplicity  of  suits. 

Eecourse  has  been  had  to  an  admission  of  counsel  in  Mason  v,  Sainsbury, 
that  the  insurer  might  recover  in  his  own  name  for  the  running  down  of  the 
ship ;  I  deny  it.  Two  decisions  are  mentioned  in  that  case,  which  I  will 
state :  If  the  landlord  has  covenanted  to  indemnify  his  tenant  against  tres- 
passers, and  does  accordingly  indemnify  him,  still  the  action  against  the 
trespasser  must  be  brought  in  the  name  of  the  tenant.  Another  case  was 
admitted  by  the  Court,  that  in  escape,  the  whole  debt  having  been  recovered 
against  the  sheriff,  still  the  action  against  the  defendant  must  be  in  the 
plaintiff's  name  for  the  benefit  of  the  sheriff.' 

A  right  of  action  cannot  be  transferred.  Can  the  insurer  bring  an  action 
immediately  on  the  loss  occurring  ?  If  he  can,  it  must  be  a  vested  interest ; 
if  not,  he  cannot,  by  payment  subsequent,  which  is  his  own  act,  entitle  him- 
self. I  agree  entirely  with  the  judgment  in  Mason  v.  Sainsbury.  This  has 
been  likened  to  the  case  of  an  escape  against  the  sheriff,  and  the  sheriff 
afterwards  suing  the  gaoler  who  suffered  the  escape ;  there  is,  however,  no 
such  resemblance.  The  gaoler  is  the  servant  of  the  public ;  he  is  liable 
immediately  on  the  escape :  and  besides,  such  actions  are  usually  brought  on 
the  security  given  to  the  sheriff.  I  think  there  should  be  a  judgment  for 
the  defendants. 

AsHUBST,  Justice. — ^I  am  sorry  to  differ.  This  case  is  clearly  within  the 
words  of  the  stat^  of  Oeorge  I.,  because  the  plaintifl^  are  injured.  That 
P2521  ^^^^^  ^  modelled  after  *the  statute  of  Hue  and  Cry.  There  is  no 
^  -*  case  in  which  a  man  may  not  maintain  an  action  upon  the  case  from  a 
damage  arising  from  the  act  of  another.  There  may  indeed  be  damnum 
ahtqkt  tnjurid;  but  where  there  is  an  injury ,  I  know  of  no  exception  to  the 
mle.  The  practice  of  insuring  is  beneficial,  and  is  countenanced  by  the  legis- 
lature. Mason  v.  Sainsbury  shows  that  the  insurer  is  entitled  either  directly 
or  obliquely  to  recover.     Although  a  right  of  action  cannot  be  transferred, 

^Bnt  see  Sheriffs  of  Norwich  v.  Bradshaw,  B.  K.,  H.  29  Ells.,  Cro.  Eliz.  68 ;  Sal- 
teston  V.  Payne,  B.  R.,  T.  88  Ells.,  Cro.  Elis.  286,  4  Bao.  Ab.  899.  If,  indeed,  the 
sheriff  shonld  sue  in  the  name  of  the  original  plaintiff,  the  defendant  oan  neither 
plead  nor  give  in  evidenoe  the  judgment  obtained  against  the  sheriff.  Per  Abbott, 
C.  J.,  Hunter  v.  King,  B.  B.,  H.  1  &2  G.  4,  4  B.  &  A  210. 


172  London  Assurance  Co.  v.  Sainsbuhy.  T.  T.  1783.  [252 

yet  two  persons  may  hare  a  risht  of  action  for  ,ihe  same  injory,  diverto 
intuitu.  On  an  agreement  to  build  a  house,  which  is  destroyed  before  it  is 
-finished,  I  think  the  hundred  would  be  liable  to  each  party  interested  in 
proportion  to  his  loss  in  separate  actions.  It  is  argued,  that  on  payment  the 
insured  becomes  a  trustee,  but  he  is  not  so  until  he  brings  his  action,  anless 
he  stipulates  to  bring  an  action.  It  is  not  necessary  that  the  injiiry  and 
action  should  arise  immediately  on  the  act  done.  It  arises  from  the  soiwequent 
acts.  Can  the  owner,  after  being  paid  by  the  insured,  recover  against  the 
trespasser  ?  Certainly  he  can.  So  he  may  against  the  hundred ;  and  when 
he  recovers  he  is  a  trustee  for  the  insurer.  But  the  insurer  may  also  bring 
an  action  in  his  own  name,  because  when  he  has  paid  he  is  damnified.  It  has 
been  said  that  the  insurer  has  no  remedy  but  in  the  name  of  another,  who 
may  release,  and  who  only  can  be  compelled  in  equity.  That  is  so  new  a 
case  that  I  cannot  conceive  that  the  law  meant  it  here.  The  mat  difiiculty 
is,  that  both  the  parties  may  bring  actions  at  the  same  time,  but  there  may 
be  relief  by  audita  querda,  A  fact  is  admitted  by  the  demurrer  which 
ought  to  stop  the  defendant's  mouth.  I  see  no  objection  to  the  averment, 
as  the  jury  have  told  their  reasons.  I  think  that  judgment  should  be  for  the 
plaintiffs. 

WiLLBS,  Justice. — ^It  is  admitted  on  all  hands  that  the  plaintiiis  have 
received  damnum  cum  injuria.  I  admit  that  a  man  cannot  transfer  hi5 
right  to  a  chose  in  action ;  but  if  the  insurer  had  an  original  right,  he  may 
elect  to  sue  in  his  own  name  or  in  that  of  the  insured.  It  is  admitted  that 
the  verdict  in  Langdale  v,  Kennett  was  wrong ;  but  the  defendants  could  not 
move  for  a  new  trial  in  that  cause,  to  which  they  were  not  parties.  I  do  not 
feel  the  difference  made  between  the  injury  at  the  time  and  on  payment 
They  became  liable  immediately.  This  is  not  like  a  wager;  it  is  an  insurance 
on  the  house,  and  gives  an  interest  in  it.  '''A  mortgagee  might  main-  p^xoi 
tain  an  action  under  this  statute.  An  insurer  could  not  bring  trespass '-  ^ 
for  running  down  a  ship,  for  want  of  possession,  but  perhaps  he  might  main- 
tain an  action  on  the  case.  I  think  an  action  by  the  insured,  as  trustee,  woald 
be  a  bar  to  an  action  by  the  insurer.  So  a  collusive  release  might  be  got  over. 
I  think  judgment  should  be  for  the  plaintiffs. 

Lord  Mansfisld. — My  leaning  is  strongly  in  favor  of  the  plaintiffs,  if 
the  case  will  bear  me  out ;  for  otherwise  they  must  lose  a  sum  of  money  for 
want  of  a  remedy,  and  from  the  mistake  of  a  jury  in  finding  against  the 
direction  of  the  Judge.  If,  by  law,  either  Langdale  or  the  plaintiffs  might 
sue,  I  have  no  doubt  that  it  may  be  shown  from  what  passed  at  the  trial,  that 
the  sum  sought  to  be  recovered  was  not  included  in  the  damages,  otherwise 
the  plaintiffs  might  recover  against  Langdale,  and  show  the  verdict  as  con- 
clusive evidence.  I  agree  that  the  plea  and  replication  are  immaterial,  and 
that  the  Question  is,  whether  this  action  could  have  been  maintained  in  tbe 
name  of  tne  plaintiffs  against  the  rioters  if  the  statute  had  never  been  madef 
Langdale  is  the  sole  owner.  The  relation  of  the  plaintiffs  h  by  the  insuraDce, 
which  is  a  contract  of  indemnity.  It  follows  that  in  respect  of  salvage  the 
insurer  stands  in  the  place  of  the  insured,  and  vice  verta  as  to  damage.  1  take 
it  to  be  a  maxim,  that  as  against  the  person  sued  the  action  cannot  be  trans- 
ferred. As  between  the  parties  themselves,  the  law  has  long  supported  it 
for  the  benefit  of  commerce ;  but  the  assignee  must  sue  in  the  name  of  tbe 
assignor;  by  which  the  defence  is  not  varied.  There  is  no  instance  of  an  so* 
tion  in  the  name  of  an  insurer,  while  numberless  actions  have  been  brought 
by  owners  of  ships  for  damage  done  by  other  ships,  where  many  of  them 
must  have  been  insured.  The  case  of  a  sheriff  who  has  paid  the  whole  debt 
is  very  strong,  for  he  stands  in  the  place  of  the  debtor^  by  act  of  law;  yet  he 
must  sue  in  the  name  of  the  plaintiff.    Vide  antOi  p.  251;  note  A.    If  the 
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insurer  oonld  sue  in  bis  own  name,  no  release  by  the  insnred  would  bar,  nor 
would  a  yerdict  by  him  be  a  bar.  It  is  impossible  that  the  insnred  should 
transfer,  and  yet  retain  his  right  of  action.  Trustee  and  cestui  que  trusicaxi* 
not  both  have  a  right  of  action.  It  is  a  great  hardship,  for  which  I  cannot 
rico^ii  ^^  ^  remedy ;  but  it  is  better  that  the  "^'gisneral  rule  of  law  should 
I-  '^  ->  preyail,  that  as  against  the  person  sued  the  right  of  action  cannot  be 
transferred,  nor  the  defence  varied.  As  we  are  equaUy  divided,  in  order  to 
expedite  the  bringing  of  a  writ  of  error,  let  there  be 

Judgment  for  the  defendant. 
On  Friday,  the  eleventh  of  February,  1785,  this  judgment  was  unani- 
mously affirmed  in  the  Court  of  Exchequer  Chamber. 


COOKSON  17.  FOSTER.I    June  SO. 

Wliere  the  prisoner  is  supersedeable,  lie  may  be  detained  by  the  same  plaintiff  for 
another  eanee  of  action ;  but  if  in  his  affidarit  the  plaintiff  inclades  the  cause  of 
action  en  which  the  defendant  is  snpersedeable,  the  Court  will  discharge  the  defen- 
dant on  filing  common  baiL 

Ths  defendant  was  arrested  in  last  Hilary  vacation.  The  plaintiff  did  not 
declare  in  Easter  Term,  whereby  (Hilary  Term  being  reckoned  as  one*)  the 
defendant  became  supersedeable.  After  a  summons  for  a  $ujpersede<is  had 
been  taken  out,  a  detainer  was  lodged  against  him  by  the  plaintiff  for 
another  cause  of  action,  which  the  plaintiff  had  no  knowledge  of  at  the  time 
of  the  arrest.  In  the  affidavit  accompanying  the  detainer,  the  plaintiff  had 
inclnded  the  debt  in  the  first  action.  Cooper  having  obtained  a  rule  to 
show  cause  why  the  defendant  should  not  be  discharged  on  filing  com- 
mon hail, 

Chambre  showed  cause,  and  cited  Olmius  «l  Delany,  B.  R.;  M.  18  0.  2, 2 
8tr.  1216,  and  Hutchinsv.  Kenrick,  B.  B.,  T.  88  &  84  Q.  8,  2  Burr.  1048. 

WiLLES,  Justice,'  inclined  that  the  defendant  should  be  discharged. 

BuLLKR,  Justice,  said,  that  there  was  nodonbtthatanother  plaintiff  might 
lodge  a  detainer  against  a  person  supersedeable,  and  not  superseded ;  that  the 
Bune  phintiff  might  do  so  also,  because  he  could  not  arrest  him,  being  in 
P2551  S'^^^  ^^^  ^^  ^^  could  not  lodge  a  detainer  against  him,  the  ^defen- 
'*  ^  dant  would  be  out  of  the  reach  of  all  process,  which  could  not  be. 
A  prison  was  not  a  jNrotection,  and  there  was  no  drawing  any  line  but  the 
heiDg  actually  superseded. 

Bat  the  plaintiff  having  included  in  the  detainer  the  original  debt,  as  to 
which  the  defendant  was  clearly  supersedeable,  the  Court,  on  that  ground, 
granted  the  rule  without  costs,  Buller,  J.,  observing,  that  he  knew  of  no 
case  where  the  Court  had  obliged  the  defendant  to  give  bail  for  a  part  of  the 
nun  in  the  affidavit.  Rule  absolute.* 

1 8.  G.  dted  Tidd's  Pr.  175,  844,  860, 8th  ed. 

*  See  Pullen  «.  White,  B.  R.,  M.  4  G.  8,  8  Bnrr.  1448.  The  practice  is  now  altered ; 
sid  vhere  a  prisoner  is  ti^en  or  charged  in  custody,  by  mesne  process,  in  K.  B.,  the 
pUinliff  may  declare  against  him  before  the  end  of  the  next  term  after  the  return  of 
the  process  by  virtae  whereof  he  was  taken  or  charged  in  custody.  R.  H.,  26  G.  8, 
Tidd'8  Pr.  846,  8th  ed. 

*  Lord  MAvsiiBLB  was  absent. 

*  [In  genera]  it  is  a  rule  not  to  go  into  the  affidavit  to  hold  to  bail.  Here  it  was 
aeeesiary,  in  order  to  show  tiiat  it  was  for  a  different  cause  of  action ;  and  being  gone 
into,  the  reason  for  not  holding  to  bail  for  a  part  ceases.  But  the  plaintiff's  conduct 
had  been  oppressive ;  the  defnidant  had  been  detained  for  iS800,  when  perhaps  he 
night  have  found  bail  for  XIOO.]— Note  by  Mr.  Wilson. 
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BUSH  V.  LEAKE.^    Jufyl. 

Debt  on  bond,  conditioned  for  the  payment  of  £5000  at  certain  timesy  and  perfor- 
mance of  coTenants  in  an  indenture.  Plea,  stating  the  payment  of  the  money  at 
the  times,  and  performance  of  the  coyenants.  Replication,  that  the  defendant  did 
not  pay  the  money  modo  et  formoy  and  condading  to  Uie  country.  Special  de> 
mnrrer,  on  the  ground  that  the  replication  ought  to  haye  concluded  with  a  yerifi- 
cation.    Held,  that  the  conclusion  to  the  country  was  good. 

Debt  on  bond.    The  defendant  prayed  oyer  of  the  bond  and  condition, 
which  were  for  the  payment  of  £5000  and  interest  at  the  times  therein  men- 
tioned, yiz.  £125,  being  half  a  year's  interest,  on  the  second  of  Jaauary,  and 
£5125,  being  the  principal  and  another  half  year's  interest,  on  the  second  of 
July ;  and  ako  for  the  performance  of  covenants  in  an  indenture  between  the 
parties,  of  the  same  date.     The  defendant  then  set  oat  the  indenture,  which 
contained  coyenants  for  the  aboye  payments,  and  several  other  covenants  ; 
and  pleaded  that  he  had  paid  the  £125,  according  to  the  condition  and  in- 
denture, and  that  he  had  paid  the  £5125,  according,  &c. ;  and  also  that  he 
had  performed  all  the  covenants  on  his  part  to  be  peiformed  contuned  in  the 
said  indenture ;  and  this  he  is  ready  to  verify.     Replication,  that  the  defen- 
dant hath  not  at  any  time  paid  the  £5125,  in  manner  and  form,  and  oon- 
duded  to  the  country.     Demurrer,  assigning  for  cause  that  the  replication 
ought  to  have  concluded  with  an  averment. 

^Gibbs,  for  the  defendant. — ^The  plaintiff  has  selected  one  fact  of  r»95gi 
the  plea,  and  has  concluded  to  the  country.  The  principle  is  now  ■-  ^ 
incontrovertibly  established,  that  in  such  case  he  ought  to  conclude  with  a 
verification.  Smith  v.  Dover,  B.  B.,  T.  20  O.  3,  ante,  vol.  ii.  p.  428.  Here 
the  plea  consists  of  several  allegations,  of  which  the  plaintiff  selects  one. 
MulUner  v.  Wilkes,  ante,  p.  218,  decided  last  term,  came  as  near  as  possible 
to  the  verge  of  the  rule ;  for  it  is  difficult  to  conceive  how  the  issue  there 
could  have  been  proved  without  nroving  the  corrupt  agreement ;  and  yet  the 
conclusion  to  the  country  was  held  bad. 

WiLLES,  Justice  (stopping  Bower,  who  was  to  have  argued  against  the 
demurrer). — ^Here  is  an  affirmative  and  a  negative ;  and  the  material  fact  in 
dispute  between  the  parties  is  in  issue. 

BuLLEB,  Justice. — ^I  adhere  to  the  rule  I  laid  down  in  the  cases  cited.  Bat 
a  part  of  it  is  omitted ;  it  is  when  part  is  denied  with  a  tnverse.  All  the 
cases  since  I  came  into  the  Court  have  been  on  traverses.  Here  there  is  none, 
and  could  have  been  none.  The  cases  are  either  where  the  defence  consists 
of  several  distinct  facts,  making  one  point ;  or  where  it  consists  of  several 
distinct  points.  In  the  first  the  replication  denying  one  of  the  facts  mnst 
conclude  to  the  Court.  In  the  other  class  of  cases,  where  the  defence  con- 
sists of  distinct  points,  as  here,  where  the  defendant  is  bound  to  do  distinct 
acts,  he  must  plead  each  of  those  acts  separately,  and  it  is  not  double.  In 
such  case  the  plaintiff  cannot  take  a  formal  traverse.  He  may  reply  to  each 
as  if  they  were  separate  pleas;  and  denying  the  whole  of  one  point,  he  mae^ 
conclude  to  the  country. 

The  plea  of  a  right  of  common  belongs  to  the  class  of  cases  where  only  on^ 
fact  can  be  traversed.  The  other  class  of  cases  are  where  the  plea  contains 
several  independent  fiu)ts,  as  here,  different  conditions  to  be  performed.  It  is 
enough  to  put  the  whole  of  one  of  these  &cts  in  issue.  In  such  cases  the 
defendant  may  plead  separate  &cts,  without  his  plea  being  double.  Ben 
there  could  be  no  formal  traverse,  because  there  could  be  no  &ot  for  indnee- 
ment.  Immaterial  matter  cannot  be  inserted  by  way  of  inducement.  Ftf 
Lordship  cited  two  cases,  of  Ash  v.  Walker,  B.  R.,  19  G.  8;  cited  ante,  rd. 
L  p.  95,  and  Coulthuzst  v.  Coulthurst,  C.  B.,  12  G.  3. 

>8.  C.  dted2T.  R.  441. 
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r^^71  *fGibb9  stated,  and  he  was  confirmed  by  Law,  that  in  Mnlliner  v. 
^  ^  Wilkes  there  was  no  formal  traverse.  Buller,  J.,  said,  that  there 
vas  no  absque  hoc^  &e. ;  bat  that  there  was  a  traverse  by  the  words  "  and 
not"  This  also  Laio  denied,  and  said  that  he  had  carefully  avoided  those 
words.]  Judgment  for  the  plaintiff.  > 

*  In  a  note  to  this  ease,  Bfr.  Wilson  observes,  **  The  distinetion  seems  to  be,  that 
when  the  plea  eontains  a  combination  of  dependent  facts,  one  of  which  is  depied, 
there  must  be  a  verification ;  but  that  when  it  contains  separate  independent  facts, 
%  denial  of  one  shoald  condude  to  the  country." — See  the  notes  to  MuUiner  v.  Wilkes, 
ute,  p.  218. 


ROBSON  V.  HYDE,  Esq.    July  1. 
(Reported,  Caldboott,  810.) 


FRENCH  and  Others,  Assignees  of  COX,  v.  FENN.i    Jufy  1. 

The  defendant  and  one  Cox  purchased  a  string  of  pearls  with  money  advanced  by  the 
defendant,  and  agreed  that  the  profit  and  loss  thereon  should  be  equally  divided. 
Cox  paying  his  share  of  interest  till  the  pearls  were  sold.  Cox  became  bankrupt, 
being  indebted  at  that  time  to  the  defendant.  The  pearls  were  afterwards  sold, 
ind  the  money  was  received  by  the  defendant.  In  an  action  by  the  assignees  of 
Cox  for  his  share  of  the  money  received,  it  was  held  that  the  defendant  was  en- 
titled to  set  off  the  debt  due  Arom  Cox  to  himself,  this  being  a  case  of  mutual 
credit  within  the  sUtute  6  Q.  2,  o.  80,  s.  28. 

This  was  an  action  for  money  had  and  received  by  the  defendant  to  the 

iise  of  the  plaintiff,  as  assignees.     The  defendant  pleaded  the  general  issue, 

and  gave  notice  of  set-off.    The  canse  was  tried  before  Lord  Mansfield  at 

Gaildhall  after  last  Hilary  Term,  and  a  verdict  fonnd  for  the  plaintiffs,  with 

£1008 14s.  damages,  subject  to  the  opinion  of  the  Court  on  the  following  case  : 

On  the  24th  of  January,  1778,  the  bankrupt  James  Cox,  the  defendant, 

and  Mr.  John  Halford,  came  to  the  following  agreement :  ''  London,  24th 

Janoary,  1778.     Purchased  this  day  of  Mr.  John  James  Le  Jeune  a  row 

of  pearls,  at  the  price  of  £2050,  including  his  commission;  the  said  sum 

being  advanced  by  Thomas  Fenn,  Esq.,  with  an  agreement  that  the  profit 

snd  loss  thereon  shall  be  equally  divided  between  Mr.  John  Halford  and 

James  Cos,  with  the  said  Thomas  Fenn,  Esq.,  in  thirds.     We,  the  under- 

r*2581  ^'S^^^'  ^^  hereby  engage  to  pay  two-thirds  of  the  interest  thereon 

^  ^m  the  twenty-fourth  of  this  instant  January  till  the  time  that 

^e  said  row  of  pearls  is  sold  and  the  purchase-money  reimbursed  him.     As 

witness  our  hands,  John  Halford,  James  Cox." 

In  November,  1778,  a  commission  of  bankrupt  issued  against  the  said 
Junes  Coz,  and  afterwards  the  defendant  sent  the  row  of  pearls  to  China, 
wliereit  was  sold  for  the  sum  of  £6000  sterling;  and  after  deducting  for 
oommission  and  some  incidental  charges,  the  net  sum  remitted  to  the  de- 
fendant was  £5722  10s. 

The  said  James  Ooz  was  at  the  time  of  his  bankruptcy  indebted  to  the 
defendant  in  a  much  larger  sum  than  the  share  of  the  profits  of  the  said 
row  of  pearls  now  claimed  by  the  plaintiffs,  as  his  assignees,  under  the 
8»id  agreement. 

Tke  question  for  the  opinion  of  the  Court  was.  Whether  the  plaintiffs 
were  entitled  to  recover. 

>  S.  a  Cooke's  Bankmpt  Law,  665,  8th  ed. 
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The  case  waa  argued  in  Easter  Term  last  by  Davenport  for  the  plaintil^ 
and  Baldwin  for  the  defendant. 

Davenport, — The  single  question  is,  whose  property  this  row  of  pearls 
was  at  the  time  of  Cox's  bankruptcy  ?  for  if  it  was  the  joint  property  of  the 
three,  then  Coz's  share  vested  in  bis  assignees,  and  may  be  reooTered  by 
them  in  this  action.  But  the  defendant  has  given  notice  of,  and  claims  a 
set-off.  Whether  that  set>off  can  be  allowed,  must  depend  on  the  situation 
of  things  at  the  time  of  the  bankruptcy.  Now  at  the  time  of  the  bankruptey 
the  three  parties  were  interested  in  the  string  of  pearls,  as  in  so  much  part- 
nership property;  and  there  was  nothing  like  a  debt  due  from  Fenn 
to  Cox.  Put  the  case  of  a  ship,  the  property  of  three  joint  owners, 
of  whom  one  becomes  bankrupt,  the  third  of  the  ship  vests  in  the 
assignees;  and  whenever  the  ship  is  afterwards  sold,  that  share  of  the 
ship  is  liable  only  to  the  debts  at  the  time  of  the  bankruptcy,  not  to  any 
specific  claim  of  the  person  into  whose  hands  it  shall  afterwsurds  come.  Sup- 
pose there  had  been  three  rows  of  pearls,  all  of  equal  value ;  here  each  of 
the  owners  would  have  had  a  right  to  one  row.  The  assignees  would  hare 
been  entitled  to  one ;  and  how  could  their  claim  be  defeated  by  the  subse- 
quent sale  of  the  pearls  ? 

Baldwin,  for  the  defendant. — ^The  defendant  had,  originally,  the  whole 
property  in  the  pearls ;  he  paid  for  them,  and  the  agreement  between  him 
and  Cox  was  only  for  the  profit  and  loss  to  be  made  on  them.  A  court  of 
equity  *would,  upon  a  bill  being  filed,  give  the  defendant  the  benefit  of  r*2591 
a  set-off.  ExparteDeete,!  Atk.22S.  [Buller,  J. — Can  you  sup-  >-  ^ 
port  this  on  the  statute  of  mutual  debts?  5  G.  2,  c.  30,  s.  28.  Wilson 
stated,  that  the  case  of  Deeze  was,  decided  by  the  Chancellor  on  the  ground 
of  that  statute,  and  not  on  the  eround  of  lien.  To  this  Lord  Mansfikld 
assented.  Bulleb,  J. — ^Were  Siere  at  any  time  mutual  debts  here  ?  It 
seems  to  me  that  the  bankrupt  could  never  have  called  on  the  defendant  for 
these  pearls.     Baldwin, — It  is  a  continuation  of  the  contract.] 

The  case  having  stood  over  for  a  further  argument,  it  was  now  argued  by 
Lee,  S.  G.,  for  the  plaintiffs,  and  by  Wihon  for  the  defendant. 

Lee,  for  the  plaintiffs. — It  is  meant  to  be  contended  on  the  other  side,  that 
the  defendant,  who  had  a  prior  demand  to  a  larger  amount,  may  avail  himself 
of  it  as  a  set-off.  There  is  no  case  in  point  on  the  subject.  The  cases  of  Ex 
parte  Prescott,  Cane.  1753,  1  Atk.  230,  and  Ex  parte  Deeze  were  meant  to 
give  a  large  extension  to  the  statute  5  Geo.  2,  c.  30 ;  and  it  cannot  be  ex- 
pected that  the  doctrines  laid  down  in  those  cases,  and  which  have  since  been 
acted  upon,  should  be  now  overturned.  But  none  of  those  cases  go  to  tbe 
length  of  the  present.  Here  there  was  nothing  at  all  due  from  the  defen- 
dant to  Cox  at  the  time  of  the  bankruptcy,  cither  in  present  or  future.  Tbe 
debt  was  due  from  Cox  to  the  defendant.  The  defendant  had  advanced  the 
whole  sum  for  the  pearls.  They  were  sent  to  China  after  the  bankruptcy 
and  the  remittance  of  the  ^proceeds  did  not  take  place  till  some  years  after- 
wards. The  words  of  the  statute,  'Hhat  where  there  have  been  mutnal 
debts  between  the  bankrupt  and  any  other  person  at  any  time  before  such 
person  became  bankrupt,"  will  not  admit  of  any  debt  or  credit  which  was 
not  mutual  at  the  time  of  the  bankruptcy.  At  that  time  there  was  an  end  of 
every  prospect  of  debt  which  could  be  set  off.  If  the  defendant  had  gone, 
and  desired  the  commissioner  to  take  the  account  between  himself  and  tbe 
bankrupt,  it  could  not  have  been  done.  It  was  uncertain  whether  anything 
would  ever  be  due.  The  act  of  Geo.  2  must  be  read  on  the  other  side : 
'<  Mutual  debts  between  the  bankrupt  and  any  other  person  at  any  time  be- 
fore or  after  such  person  became  bankrupt.'' 

'*Lord  Mansfield  (stopping  WiUon), — ^Nothing  can  be  plainer.  rMotn 
The  act  was  aoenrately  drawn  to  include  oases  where  the  debt  has  I-       -* 
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not  arisen,  bat  may  arise  in  coDseqnence  of  credit.  Fenn  gave  Cox  credit 
for  advancing  the  porchase-monej^  and  Cox  gave  credit  to  Fenn  bj  trusting 
liim  with  the  pearls ;  and  in  consequence  of  having  the  pearls,  Fenn  gave 
Cox  credit  in  other  articles.  He  would  not  probably  have  done  so  but  for 
the  possession  of  the  pearls.  The  justice  of  the  case  is  also  with  the  de- 
fendant. 

WnXES,  tTustice. — ^The  case  of  Ex  parte  Deeze  is  stronger  than  the  present. 

BuLLER,  Jnstice. — ^The  argument  for  the  defendant  goes  on  the  supposi- 
don  that  there  is  no  distinction  between  mutual  debts  and  mutual  credits ; 
hot  the  statnte,  and  all  the  cases  in  equity,  show  that  there  is  such  a  dis- 
tinction. It  is  true  that  here  there  was  no  cause  of  action  till  the  pearls 
were  sold  ;  bnt  then  there  were  mutual  credits  before.  As  to  Fenn  proving 
bis  debt,  there  would  have  been  no  difficulty ;  he  would  have  said,  "  I  have 
no  security  bat  certain  pearls,  the  profit  upon  which  I  claim  to  have  in  such 
a  proportion.''  It  is  like  the  common  case  of  a  creditor  having  an  additional 
secority.  PosUa  to  the  defendant. 

■  See  Mr  parte  Ockendon,  1  Atk  234  ;  Olive  v.  Smith,  G.  B.,  T.  68  G.  8,  6  Taunt. 
56;  Thomas  v.  Da  Costa,  G.  B.,  T.  58  G.  8,  8  Taunt.  846 ;  2  B.  Moore,  886,  8.  G. ; 
Bom  v.  Hart,  C.  B.,  T.  68  G.  8,  8  Taunt  499;  2  B.  Moore,  547,  S.  G. ;  Sampson  v. 
Barton,  G.  B.,  T.  1  G.  4,  2  Bro.  &  Bing.  96 ;  4  B.  Bioore,  616,  S.  G. ;  Easnm  v.  Gate, 
B.  R.,  T.  8  O.  4,  5  B.  &  A.  861 ;  1  D.  &  R.  630,  8.  G. ;  Key  v.  Flint,  G.  B.,  M.  58 
6.  8,  S  Taunt.  21 ;  IB.  Moore,  461,  B.  C;  Hx  parU  Flint,  1  Swanst.  80.  The  6 
G.  2,  c  80,  B.  20,  U  re-enacted  by  6  G.  4,  o.  16,  a.  60. 


ATKINS  et  Al.  v.  DAVIS  et  AL    July  2. 
(Reported,  Galdbcott,  816.) 


The  KING  v.  PETER  WALDO,  Esq.    July  2. 
(Reported,  Galdicott,  868.) 


1*261]        *L0IID  PORCHESTER  v.  PETRIE.'    July  3. 

AQ  jndgmenta  relate  to  the  first  day  of  the  term ;  and  the  priority  of  one  of  two 

judgments  signed  on  the  same  day  cannot  be  averred. 
A  person  discoyering  another  person  who  is  indemnified  from  the  penalties  of  the 

Stat  2  Geo.  2,  c.  24,  is  not  a  discoTerer  within  the  statute,  nor  indemnified. 

This  was  a  writ  of  audita  querela^  and  the  writ  set  out  first  the  record  in 
the  action  of  Petrie  v.  Lord  Porchester.  The  declaration  in  that  cause  stated, 
tfcaton  the  second  of  Septemher,  20  (Jeo.  3,  a  writ  issued  for  an  election  at 
Cricklade;  that  on  the  fifth  of  September  the  sheriff  issued  his  precept,  and 
on  the  eleventh  the  election  was  had,  when  Benfield,  Macpherson,  and  Petrie 
weie  candidates;  and  that  Macpherson  was  the  friend  of  Lord  Porchester. 
Then  followed  one  hundred  counts  for  brihery  by  Lord  Porchester,  or  his 
sgent  Bristow,  of  fifty  different  persons,  all  laid  on  the  eleventh  of  Septem- 
wsr.  The  declaration  was  of  Easter  Term,  21  Geo.  3,  and  the  cause  was 
tried  on  the  twenty-eighth  of  July,  1781,  when  a  verdict  was  found  for 
Petrie  on  ten  of  the  counts.    After  this  was  stated  the  judgment  for  £5000 

*8.  C. ;  but  not  so  fnlly  reported,  and  without  the  arguments  of  counsel,  2  Saund. 
H8b,n,  5th  ed.;  cited  Tidd's  Fr.  985  n,  9th  ed.  S.  C.  fully  reported,  Cricklade 
S&Mition  Case,  p.  416. 
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and  £215  costs.  The  audita  querela  then  stated,  that  before  the  said  elee- 
tion,  viz.,  on  the  eleventh  of  September,  one  W.  Hinton  did  corruptly  as^k 
the  said  Lord  Porchester  to  give  him,  &c. ;  that  after  committing  the  said 
offence  by  the  said  W.  Hinton,  and  after  the  committing  of  the  said  seyeral 
offences  by  the  said  Lord  Porchester,  within  twelve  months  after  the  election, 
viz.,  on  the  twenty-first  of  May,  1781,  Lord  Porchester  discovered  to  Rich- 
ards the  offence  of  the  said  W.  Hinton,  &o..  Lord  Porchester  not  having  been 
then  convicted,  &c. ;  that  in  Trinity  Term,  21.  Geo.  3,  Richards  impleaded 
Hinton;  then  followed  the  declaration  against  Hinton,  containing  four 
counts,  for  bribery,  on  the  eleventh  of  September — the  postea,  twenty -eighth 
of  July — verdict  for  Richards  on  one  count  for  £600 — the  judgment  against 
Hinton,  which  was  Tuesday  next  after  the  morrow  of  All  Souls,  as  was  also 
the  judgment  in  Petrie  v.  Lord  Porchester;  that  the  said  judgment  con- 
tinued in  force,  as  Lord  P.  was  ready  to  verify ;  which  said  offence,  whereof 
the  said  W.  Hinton  was  convicted,  was  the  same  offence  which  Lord  Por- 
chester so  ^discovered.  ^*  And  although  the  said  Lord  Porchester,  r^goi 
by  reason  of  the  said  discovery  and  conviction,  is,  and  oughtto.be,  in-  *-  ^ 
demnified  and  discharged  from  the  said  penalties  and  costs  so  recovered 
against  him  by  the  said  Samuel  Petrie,  and  the  disability  upon  the  said 
judgment;  nevertheless  the  said  S.  Petrie  unjustly  threatens  to  sue  out  exe- 
cution,''«&c.  The  record  then  further  stated  that  Lord  Porchester  sued  out 
a  supersedeas  and  process  against  Petrie,  and  the  appearance ;  then  Lord 
Porchester  declared  on  the  audita  querela. 

The  defendant  Petrie  pleaded,  that  before  the  said  election,  viz.,  on  the 
eleventh  of  September,  Robert  Hopkins,  a  voter,  corruptly  took  and  received, 
&c. ;  that  after  the  committing  of  the  said  offence,  and  after  the  offence  by 
Hinton;  and  before  Lord  Porchester  made  the  discovery  to  Richards,  viz.,  on  the 
thirtieth  of  September,  1780,  Hinton  discovered  to  Petrie ;  that  before  Lord 
Porchester  made  the  discovery  to  Richards,  viz.,  on  the  twenty-first  of  Maj, 
1781,  Petrie  sued  out  a  writ  against  Hopkins,  and  in  Trinity  Term  following 
declared  against  bin.  The  plea  then  stated  the  proceedings  in  the  action  of 
Petrie  v.  Hopkins,  in  which  the  Nisi  Prius  day  was  also  on  the  twenty -eighth 
of  July,  1781,  and  the  judgment  Tuesday  next  after  the  morrow  of  All 
Souls,  22  Geo.  8 ;  that  the  said  judgment  remains  in  force,  &c.,  and  that  ibe 
said  offence  is  the  same  offence,  &o, ;  and  the  said  Petrie  avers  that  the  said 
judgment  so  given  against  the  said  Robert  Hopkins  was,  in  fact,  given  before 
the  said  judgment  was  given,  &c.,  against  the  said  W.  Hinton,  in  the  said 
action  so  >commenoed  against  him  by  the  said  G.  Richards,  whereby  Hinton 
was  indemnified ;  and  the  said  J.  Petrie  further  saith,  that  the  said  W. 
Hinton,  twelfth  'February,  22  Geo.  3,  sued  out  a  writ  of  audita  querela 
against  Richards,  which  is  now  depending.     Verification. 

To  this  plea  Lord  Porchester  replied,  that  the  judgment  against  HintoD, 
in  the  action  by  him  against  Richards,  was  given  before  the  judgment  against 
Hopkins,  and  traversed  that  the  judgment  against  Hopkins  was  given  before 
the  judgment  against  Hinton ;  and  this  he  is  ready  to  verify. 

Petrie  rejoined,  that  the  judgment  against  Ho{^ins  was  given  before  the 
judgment  against  Hinton  and  this  Petrie  prays  may  be  inquired  of  by  the 
country. 

To  this  rejoinder  Lord  Porchester  demurred,  and  assigned  for  cause,  that 
it  appears  by  the  proceedings  in  this  cause,  *that  the  judgment  i-maqi 
against  Hopkins  and  the  judgment  against  Hinton  were  given  at  one  ^  ^ 
and  the  same  time,  that  is  to  say,  on  the  same  Tuesday  after  the  morrow  of 
All  Souls,  and  therefore  the  averment  that  the  judgment  against  Hopkins 
was  given  before  the  judgment  against  Hinton  is  wholly  inadmissible,  or  if  it 
were  admissible,  yet  that  the  matter  therein  averred,  being  matter  of  record, 
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ofQgbt  to  have  been  verified  by  the  record  of  the  said  judgmeot,  and  to  haytf 
been  determined  by  the  Coart  here ;  whereas  the  said  Petrie  hath  endeavored 
to  pnt  the  same  in  issne  to  be  tried  by  the  country ;  and  for  that  the  said 
Petrie  hath  not  offered  to  verify  his  plea,  and  the  matter  therein  alleged  by 
the  record  of  the  said  judgment,  or  by  any  record  whatever.  The  defendant 
joined  in  demurrer. 

The  case  was  argued  in  Hilary  Term  by  Baldwin  for  the  plaintiff,  and  by 
Woofl  for  the  defendant. 

Baldwiny  for  the  demurrer. — There  are  two  objections  in  point  of  form 
assigned  as  causes  of  demurrer.     1.  Matter  has  been  put  in  issue  to  be  tried 
by  the  coaotry  which  is  matter  of  record,  and  to  be  tried  by  the  Court.     It 
will  be  in  the  recollection  of  the  Court,  that  several  motions  were  made  in 
these  causes,  and  that  all  the  rules  were  dismissed ;  the  Court  directing  that 
judgment  should  be  entered  up  in  all  the  causes,  in  the  same  manner  as  if 
the  motions  had  never  been  made ;  see  the  Cricklade  Case,  p.  410.     Judg- 
ment was  therefore,  in  fact,  given  at  the  time  of  that  direction,  and  the  ao- 
cidental  priority  of  one  judgment  will  not  be  material.     The  Court  did  not 
mean  that  the  parties  should  run  a  race  for  judgment.     It  is  averred  that 
judgment  was  given  first,  not  signed  first,  in  Hinton's  case.     This  is  no  mat- 
ter of  fact.     2.  The  averment  of  one  judgment  being  given  before  the  other, 
is  inadmissible  as  the  record  stands,  for  both  are  stated  to  have  been  on  the 
same  day.     Every  judgment,  unless  for  some  particular  purpose,  refers  to 
the  first  day  of  the  term.     Hutchinson  v.  Thomas,  B.  R.,  T.  27  Car.  2,  2 
Lev.  141 ;  Jackson,  q.  t.,  v.  Gisling.'    The  Courts  have  always  avoided 
P2641  ^'^^^^^^^B  ^^  A  ^^Jy  ^  ^prevent'confusion,  and  have  permitted  them 
^       -'  only  for  the  purposes  of  justice.     Pye  v.  Cook,  B.  R.,  T,  14  Jao.  1, 
Hob.  128,  Moor,  864,  S.  C;  Johnson  v.  Smith,  B.  R.,  E.  33  Gt.  2,  2  Burr. 
960;  1  Blackst.  207,  S.  C. 

Having  disposed  of  the  special  causes  of  demurrer,  the  substance  of  the 
plea  is  to  be  considered.  The  plea  alleges  that  Hinton  discovered  to  Petrie, 
who  thereupon  sued  and  obtained  judgment,  but  that  an  audita  querela  is 
depending.  There  are  two  objections  to  this  plea:  1.  That  by  the  defen- 
dant's own  showing  it  appears  that  Hinton's  audita  querela  is  still  depending, 
and  that^ therefore  it  is  uncertain  whether  he  is  liable  or  not ;  and  secondly, 
that  supposing  the  plea  to  be  true,  and  that  Hinton  will  succeed  in  his  audita 
querda,  still  Lord  Porchester  is  entitled  to  his  exemption,  under  the  clause^ 
in  the  act.  The  moment  judgment  was  obtained,  on  Lord  Porchester's  dis*^ 
CQvery  and  information,  his  exemption  was  complete.  Suppose  that  tbe> 
king  should  pardon  an  offender,  in  a  case  where  a  reward  is  annexed  to  the- 
conviction,  the  right  of  the  informer  would  not  be  thereby  divested.  In  aUi 
cases  of  rewards  on  convictions,  the  right  attaches  immediately  in  the  vercNci 
In  Gunn's  case,  tried  at  Salisbury,  the  defendant  was  permitted  to  give  in^ 
evidence  the  record  of  a  judgment  against  Bristow ;  and  it  was  held  suffi- 
cient, although  Bristow  was  entitled  to  his  audita  qyerelaj  and  on  hiinging 
it  would  be  exempted. 

Woody  contra. — The  Court  will  dismiss  from  their  memory  everything' 
tbtt  is  not  on  the  record.  Lord  Porchester  ought  to  have  taken  the  objiso-^ 
^ion  to  the  plea  earlier.  He  cannot  now  take  it,  after  having  offered  a*  tra- 
vene.  [Iiord  Mansfisld  and  Bullvb^  J.,  said,  that  as  this  waa  not  matter 
of  form  the  plaintiff  might  go  back  to  the  first  fault.]  The  objieotion'  ia 
isstter  of  form,  but,  whether  form  or  not,  if  the  plaintiff  offers  an>  issue,  he 
cannot  afterwards  avail  himself  of  matter  of  law.     To  permit  this-  would  be 

'B.  P.,  T.  16  O.  2,  2  Str.  1169.  These  two  oases  were  on  informations  on  penal 
statutes.  Plea,  another  information  of  the  same  term  generally.  On  demurrer^ 
judgment  for  the  plaintiff^  because  the  particnlar  days  ought  to  have  been  averred. 
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highly  iiiooiiTe&ient.    The  objection  is  that  the  matter  is  triable  by  the 
record.     Certainly  matter  of  record  must  be  tried  by  the  record,  but  that  is 
matter  contain^  %n  the  record.     Here  there  is  no  dispute  as  to  what  is  con- 
tained in  the  record.     According  to  it,  both  the  judgments  are  on  the  same 
day ;  the  defendant  does  not  deny  this,  but  he  alleges  a  priority  on  the 
same  day.     This  fact  cannot  be  tried  by  the  record,  for  it  does  not  appear  on 
the  record.     A  judgment  given  a  '''month  later  than  another  may  P0551 
stand  first,  for  all  judgments  are  entered  as  first  brought  in.     The  ^  "    ^ 
time  of  signing  judgment  is  triable  in  paisy  and  not  by  the  record.     [Lord 
Mansfield. — The  great  question  is,  can  you  by  law  say  they  were  of  diffe- 
rent days  ?]    By  law  a  man  may  be  permitted  to  aver  a  material  circum- 
stance which  does  not  contradict  the  record.     The  cases  of  Hutchinson  t. 
Thomas  and  Jackson  v,  Gisling  are  strongly  in  favor  of  the  defendant.    In 
the  first  it  was  held  that  the  defendant  ought  to  have  averred  the  particular 
days  in  the  term  when  the  informations  were  exhibited.     This  shows  that, 
though  in  law  the  term  is  only  one  day,  yet  that  an  allegation  may  be  ad- 
mitted that  an  information  was  exhibited  in  the  earlier  part  of  the  same  legal 
day.     The  latter  case  is  to  the  same  effect.     Both  of  these  cases  were  cited 
in  Combe  v.  Pitt,  B.  R.,  T.  3,  G.  3,  3  Burr.  1423,  where  the  principle  of 
the  decision  was,  that  priority  of  time  may  be  averred  if  it  be  material,  and 
that  although  the  law  does  not  in  general  allow  fractions  of  a  day,  yet  it  will 
allow  fractions  even  of  an  hour  where  it  is  material  to  distinguish.    In 
Smallcombe  v,  Buckingham,  B.  B.,  M.  9  W.  3,  Salk.  320,  which  was  an 
action  against  a  sheriff  who  had  received  two  fi,  fa.'s  on  the  same  day,  and 
executed  the  last  first,  the  Court  said  that  if  two  writs  come  to  the  sheriff 
the  same  day,  he  ought  to  execute  that  writ  first  which  came  to  hand  first; 
and  that  in  such  case  there  is  a  prtus  and  a  posterius  in  the  same  day.    If 
this  be  the  rule  with  regard  to  writs,  why  will  it  not  hold  with  regard  to 
judgments  ?    There  are  no  authorities  to  the  contrary,  and  those  already 
cited  are  in  favor  of  the  plea.     In  Hynde's  case,  B.  R.,  T.  33  Elic,  4  Bep. 
70  hf  it  became  material  to  ascertain  the  precise  day  of  an  enrolment,  which 
appeared  to  be  generally  of  the  term.     It  was  contended,  that  as  it  did  not 
appear  by  the  record  what  day  of  the  term  the  deed  was  enrolled,  but  gene- 
rally of  Easter  Term,  it  should  be  intended  to  be  enrolled  the  first  day  of 
that  term ;  and  it  was  said,  as  in  this  case,  that  the  effect  and  validity  of  the 
record  would  be  tried  by  the  country,  which  would  be  against  the  rule  of 
law.     But  the  Court  held  the  averment  good,  and  that  it  did  not  impugn 
anything  apparent  upon  the  record.     They  also  held,  that  although  the  en- 
rolment, or  other  matter  of  record,  could  not  *be  tried  by  the  conn-  r*26(51 
try,  yet  that  the  time  when  the  enrolment  was  made  should  be  tried  ■- 
by  the  country.     The  time  of  receiving  a  writ  or  of  signing  a  judgment  is  not 
matter  of  record,  but  matter  extrinsic. 

With  regard  to  the  substantial  part  of  the  plea,  it  is  objected  that  an 
audita  querela  is  stated  to  be  brousht  by  Hinton.  It  may  be  admitted  thai 
that  alone  would  not  be  sufficient,  but  the  facts  are  stated  which  entitle  him 
to  his  indemnity.  The  mention  of  the  audita  querela  is  only  introduced  to 
show  that  he  has  not  been  guilty  of  any  laches.  The  Court  will  not  construe 
the  statute  verbally,  but  will  give  it  substantial  effect.  It  would  be  absurd 
that  the  discovery  of  an  indemnified  person  should  indemnify  the  discoverer. 
It  is  meant  that  the  party  indemnified  should  be  the  means  of  bringing  some- 
body to  justice.  If  it  were  otherwise,  a  discovery  might  as  well  be  made  by 
notice  in  the  Gaaette.  Hinton's  action  was  commenced  before  Lord  For- 
Chester's  discovery,  and  he  has  also  the  priority  of  judgment.  At  the  mo- 
ment of  judgment  being  given  he  was  pardoned;  but  as  no  plea  puts  darrxtn 
ooaUtnuance  could  be  pleaded^  judgment  was  entered  against  himself  in  forni' 
But  nihU  operatur. 
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Lord  MANsnELB. — ^The  great  qnestion  is  of  much  national  importance, 
and  has  not  been  gone  into.  It  is  this — ^what  completes  the  discovery,  and 
to  what  time  does  it  relate  ?  If  it  can  be  said  that  the  judgments  are  of 
diffsrent  times,  there  is  no  way  of  trying  that  question  but  by  the  country. 
If  not,  there  is  nothing  which  a  jury  can  try.  It  is  an  ancient  and  funda- 
mental maxim,  that  judgments  and  acts  of  parliament  are  of  the  first  day  of 
the  term  or  of  the  sessson.  As  to  judgments,  for  the  sake  of  a  lien  on  land, 
an  exception  has  been  introduced  by  statute.  A  fiction  shall  not  be  contra- 
dicted in  order  to  defeat  the  ends  of  that  fiction,  but  it  may  be  contradicted 
if  itfl  objects  are  not  thereby  destroyed.  To  comply  with  particular  statutes 
these  averments  are  admitted.  This  doctrine  was  much  gone  into  in  Forster 
V.  Bonner,  B.  R.,  E.  16  0.  8,  Cowp.  454,  in  which  I  took  a  good  deal  of 
pains. 

The  case  stood  for  further  argument,  and  in  Easter  Term  r20th  May)  was 

argued  by  Bad  for  the  plaintiff,  and  by  Btarcroft  for  the  defendant. 

r*2671    ^^^y  ^^^  *^6  plaintiff. — ^By  the  established  rules  of  law  *no  fractions 

^        -*  of  a  day  can  be  admitted,  and  in  giving  judgments  the  term  is  considered 

as  one  day.     Whatever  the  reasons  may  be  upon  which  the  rule  was  originally 

founded,  it  is  now  well  established,  and  is  not  to  be  disputed.     Before  the 

statute  of  frauds,  even  purchasers  for  a  valuable  consideration  were  concluded 

by  judgments  signed  during  the  term,  and  relating  to  the  first  day.     The 

Court,  even  in  that  hard  case,  could  not  dispense  with  the  rule  without  a 

statute.    As  to  judgment  creditors  the  rule  still  holds.    The  relation  of 

judgments  appears  from  various  cases.     Oder  v.  Woodward,  B.  R.,  E.  1 

Anne,  2  Lord  Raym.  766, 849 ;  Salk.  87,  S.  C,  Fuller  v.  Jocelyn,  B.  R.,  M. 

4  G.  2,  2  Str.  882,  Peters  v.  White,  B.  R.,  M.  34  Car.  2,  2  Show.  288, 

Chancy  v.  Needham,  B.  R.,  M.  11  a.  2,  Andr.  53 ;  2  Str.  1081,  S.  C,  Deakin 

f.  Cartwright,  B.  R.,  H.  12  G.  2,  Andr.  308.     It  will  be  said,  on  the  other 

ade,  that  convenience  requires  that  the  rule  should  be  departed  from.     The 

answer  is,  that  no  greater  hardships  can  be  imagined  than  occurred  in  the 

cases  just  cited.     All  acts  of  parliament  relate  to  the  first  day  of  the  session. 

4  Inst.  25,  Panter  v.  Attorney-General,  i    In  Anderson's  Reports,  vol:  i.  p. 

295,  it  is  said  that  if  clergy  is  taken  from  an  offence  by  an  act  of  pirliament, 

a  person  guilty  of  the  offence  between  the  first  day  of  the  session  and  the 

pusing  of  the  act  shall  be  deprived  of  his  clergy.     But  it  will  perhaps  be 

nid  on  the  other  side,  that  it  is  not  intended  to  deny  the  doctrine  of  relation, 

but  that  the  object  is  to  show  priority  on  the  day  to  which  the  judgments 

relate.    The  answer  is,  that  no  instance  can  be  shown  in  which  the  Court 

has  taken  notice  of  a  fraction  of  a  day  in  the  entry  of  judgments.     The 

statute  of  frauds  affords  an  argument  against  admitting  such  a  doctrine,  for 

it  only  directs  the  day  of  the  judgment  being  signed  to  be  marked,  and  takes 

no  notice  of  the  Aour,  or  of  priority  on  the  same  day.     If  such  a  doctrine 

shooid  be  established  great  inconvenience  would  be  caused.     It  would  be  a 

nee  for  judgment,  and  the  swiftest  legs  or  the  longest  arm  would  prevail. 

It  would  depend  upon  the  personal  agility  of  the  attorney  whether  his  client 

r*2681  ^"^^^  S^^°  ^^  ^^^^  £10,000.     The  cases  which  have  been  *cited  on 

^       -'  the  other  side  are  all  distinguishable.     Hynde's  case  related  to  the 

enrolment  of  deeds,  which  are  required  by  law  to  be  enrolled  within  a  certain 

time,  so  that  an  inquiry  into  the  time  becomes  material.     In  Johnson  v. 

Smith  the  words  of  Lord  Mansfield  are  in  favor  of  the  present  plaintiff. 

'^Tbe  reason  why  nobody  shall  be  permitted  to  aver  that  a  judgment  was 

signed  after  the  first  day  of  the  term,  or  that  a^.  /a.  was  taken  out  in  vacft- 

^  6  Br.  Pari.  Ca.  658.  But  now,  by  statute  83  G.  3,  o.  18,  the  operation  of  every 
statate  is  to  commence  from  the  time  of  its  receiying  the  royal  assent,  unless  some 
other  period  is  appointed  by  the  act 
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tioD,  is,  because  the  fact  is  not  relevant.  The  legal  consequenoes  do  not 
depend  upon  the  truth  of  the  fact  on  what  day  the  judgment  was  completed^ 
or  the  writ  of ^.  /a.  actually  taken  out,  but  upon  the  rule  of  law  that  they 
shall  be  deemed  complete,  and  bind,  to  all  intents  and  purposes,  by  relation." 
2  Burr.  967.  In  Smallcombe  v.  Buckingham,  the  question  was  upon  an  ex- 
trinsic fact,  viz.,  the  delivery  of  the  writ  to  the  sheriff.  Combe  v.  Pitt  was 
decided  upon  the  priority  of  actum. 

With  regard  to  the  merits  of  Petrie's  plea,  the  audita  querela  is  still 
depending,  and  it  is  therefore  doubtful  whether  Hinton  will  be  indemnified. 

But  the  most  material  question  still  remains  to  be  discussed,  whether, 
upon  the  fair  construction  of  the  statute.  Lord  Porchester  is  entitled  to  sn 
indemnity.  The  statute,  which  is  very  penal,  and  ought  not  to  be  extended 
in  its  construction,  says,  that  if  any  person  offending  against  the  act  shall, 
within  twelve  months,  discover  any  other  person  offending,  so  that  such 
person  so  discovered  be  thereupon  convicted,  then,  &c.  The  meaning  of  the 
word  convicted  appears  from  the  cases  of  Sutton  v.  Bishop,  B.  R.,  H.  9  6.  3, 
4  Burr.  2286,  and  The  King  v.  Mead,  B.  R.,  T.  2  G.  3,  3  Burr.  133o. 

(Lord  Mansfield. — ^In  vulgar  speech  conviction  means  verdict,  but  in  legal 
anguage  there  is  no  conviction  before  judgment.]  The  conviction  and  tbe 
punishment  are  distinct.  Lord  Porchester  has  obtained  judgment  against 
Hinton  ;  Hinton  is  therefore  convicted,  and  Lord  Porchester  is  indemnified. 
But  it  is  said  that  the  discovery  of  a  person  who  is  himself  indemnified,  is 
not  a  discovery  within  the  act.  The  discoverer  cannot  know  whether  the 
person  whom  he  informs  against  is  or  is  not  indemnified.  It  is  a  transactioo 
in  its  nature  secret,  and  shall  the  informer,  after  having  done  all  that  lay  in 
his  power,  be  barred  of  his  reward  on  account  of  a  &ct  which  he  had  no 
means  of  "^knowing  ?  It  would  be  a  broach  of  the  promise  made  by  r«oAQi 
the  Legislature.  Suppose  an  act  of  parliament  holds  out  a  reward  *-  ^  ^ 
for  the  discovery  of  an  accomplice,  and  that  the  prisoner,  after  trial,  breab 
prison,  shall  the  informer  lose  his  reward  ?  [Lord  Mansfield. — That  will 
depend  upon  the  construction  of  the  act  of  parliament  or  proclamatioo]  | 
There  is  no  case  precisely  in  point,  but  the  case  of  the  approver  mentioned  , 
in  3  Inst.  130,  approaches  the  nearest.  , 

Bearero/t,  contra. — ^There  are  two  principal  questions  on  this  record :  I. 
On  the  construction  of  the  statute ;  and,  2.  On  the  rule  as  to  the  relation  of  | 
judgments.  Lord  Porchester  is  the  actor,  and  comes  forward  to  pray  of  tl» 
Court  to  bar  Mr.  Petrie  of  his  execution  on  the  judgment  he  has  obtained 
against  him.  Lord  Porchester's  case  is  this :  he  says,  ''  It  is  true,  Mr.  Petrie 
has  recovered  four  judgments  against  me;  yet  he  ought  to  be  barred.  becaoK 
I  am  a  person  entitled  to  an  indemnity  on  the  true  construction  of  the  act;  and 
the  grounds  of  my  indemnity  are,  that  one  Hinton  has  been  proceeded  against 
on  my  discovery,  and  was  prosecuted  to  conviction  before  I  was.''  To  this 
Mr.  Petrie  answers,  ''  All  that  you  allege  may  be  true,  but  Hinton  is  him- 
self an  indemnified  man,  by  having  discovered  Hopkins  before  you  made  the 
discovery  of  Hinton's  bribery ;  and  the  judgment  against  Hopkins  was  prior 
to  the  judgment  against  Hinton."  The  statute  requires  that  some  peisoD 
who  has  been  guilty  of  bribery  should  be  punished.  The  discoverer  is  in- 
demnified and  discharged  from  all  penalties  and  disabilities ;  but  it  is  clev 
that  the  statute  only  intended  that  he  should  be  discharged  in  case  he  sub- 
stituted some  other  offender  in  his  place  to  bear  those  penalties  and  disabili- 
ties. But  if  Hinton  was  indemnified,  no  such  person  was  substituted.  Un- 
less this  be  the  true  construction  of  the  act,  out  of  the  three  persons  who  hare 
offended  against  the  law,  only  one  would  be  punished.  Lord  Porchester  and 
Hinton  would  escape,  and  Hopkins  alone  would  be  punished. 

Upon  the  second  question  the  defendant  contends  that  he  was  entitled  to 


269]  3  Douglas.  188 

aver  priority  of  judgment  by  the  fraction  of  a  day.  No  reason  has  been 
assigned  for  the  rule  which  directs  the  relation  of  judgments.  Whenever 
good  sense  and  the  policy  of  law  requires  that  rule  to  be  dispensed  with,  it 
must  yield.  In  fictione  jurii  consisU't  sequitas.  It  is  true  that  an  averment 
that  a  writ  issued  in  vacation  will  be  bad  for  the  purpose  of  destroying  the 
r'^TO!  ^^^  ^  ^^^  whenever  ^equity  and  good  sense  require  that  the  time  of 
*-  -*  commencing  the  action  should  be  ascertained  from  the  issuing  of  the 
writ,  such  an  inquiry  is  allowed,  as  was  settled  in  Johnson  v.  Smith,  which 
was  a  very  elaborate  judgment.  It  is  true  that  it  was  the  case  of  a  writ;  but 
a  writ  is  a  record  as  well  as  a  judgment.  All  the  arguments  in  Hynde's  case 
apply  bere.  It  was  an  enrolment;  but  the  operation  of  an  enrolment  arises 
out  of  the  circumstance  of  its  being  a  record.'  In  Swann  t;.  Broome,  B.  R., 
M.  5  O.  3,  3  Burr.  1595,  the  Court  would  not  permit  a  judgment  to  relate 
to  the  first  day  of  term,  because  it  could  not  be  prior  to  the  return.  [Lord 
Mansfield. — The  rule  laid  down  in  that  case  was,  that  a  judgment  relates 
to  the  essoin  day  of  the  term,  unless  anything  appears  upon  the  record  to  the 
contrary,  showing  that  the  judgment  cannot  have  that  relation.]  It  is  not 
necessary  to  ask  the  Court  to  violate  the  rule  of  relation  to  the  first  day  of 
term.  The  defendant  only  wishes  to  have  his  priority  on  that  day  recognised. 
The  two  judgments  could  not  have  proceeded  unoflatu,  whether  pronounced 
by  the  Court  or  written  by  the  officers.  The  statute  of  frauds,  it  is  true, 
only  requires  the  day  to  be  marked,  but  the  register  act  for  Middlesex  directs 
the  hour  to  be  noted.' 

But  there  is  another  relation  to  be  attended  to — the  relation  of  the  dis- 
covery from  the  time  of  judgment,  which  carries  the  indemnity  back  to  the 
time  of  discovery.  Hinton  then  had  an  inchoate  indemnity,  and  the  discoverer 
runs  the  risk  of  the  person  discovered  being  indemnified. 

Lord  Mansfield. — The  general  question  is,  whether  Lord  Porchester  has 
convicted  any  one,  not  having  been  before  convicted  himself  ?  If  the  fraction 
of  a  day  can  be  gone  into,  then  Hinton  has  a  judgment  prior  to  Lord  Por- 
chester's.  If  the  question  of  the  fraction  of  a  day  cannot  be  gone  into,  Hin- 
ton is  still  an  indemnified  person,  and  it  comes  to  this — Is  the  discovery  of 
an  indemnified  person  sufficient  ? 

As  to  the  fraction  of  a  day,  fictions  are  instituted  for  general  utility  and 
the  fatherance  of  justice.  The  ground  of  the  rule,  that  there  shall  be  no 
priority  of  judgment,  was  to  prevent  all  confusion,  and  all  races  for  preference. 
rwjyx  No  fiction  is  allowed  to  be  questioned  for  the  purpose  of  overturning 
"•  J  *the  ground  for  which  it  was  introduced.  For  collateral  purposes  it 
may.  Thus,  the  actual  period  of  the  commencement  of  a  suit  may  be  shown 
where  a  question  arises  on  the  statute  of  limitations,  but  not  for  other  pur- 
poses. The  suing  out  the  writ  is  the  commencement  for  one  purpose,  the 
filing  of  the  bill  for  another.  We  will  consider  of  the  general  question, 
whether  the  discovery  of  an  indemnified  person  is  a  discovery  within  the 
statute. 

WiLLES,  Justice. — My  doubt  is,  whether,  if  the  judgments  be  all  at  the 
same  instant,  Hinton  can  be  an  indemnified  person  at  the  time  of  Lord  For- 
Chester's  judgment.  To  hold  so  seems  to  give  him  a  priority,  and  to  imply 
that  his  judgment  against  Hopkins  was  prior.  Curia  adv,  vuU. 
On  this  day  the  judgment  of  the  Court  was  delivered  by 
Lord  Mansfield. — ^This  is  an  audita  querela,  brought  by  Lord  Porchester, 
to  be  relieved  from  the  effect  of  a  judgment  obtained  against  him  by  the  de- 
fendant Petrie  for  bribery.     The  writ  and  declaration  state,  that  Petrie,  in 

'As  to  an  enrolment  of  a  deed  being  a  record,  see  Wymark's  case,  B.  R.,  M.  86  & 
86,  El.  6  Rep.  74  b.;  2  Roll.  119,  120;  Gilb.  £v.  22;  Com.  Dig.  Barg.  &  8ale(B.  10). 
'The  day,  hour,  and  time,  7  Anne,  o.  20,  s.  6. 
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Easter  Term,  21  Geo.  3,  brought  an  action  against  Lord  Porchester  for 
bribery,  which  was  tried  in  July,  1781,  and  judgment  given  for  the  plaintiff 
on  the  first  day  of  Michaelmas  Term,  1781.    That,  on  the  11th  of  September, 

1780,  Hinton  was  guilty  of  bribery,  and  on  the  29th  of  May,  1781,  Lord 
Porchester  made  a  discoTcry  of  it ;  on  which  discovery  an  action  was  brought 
by  Richards  against  Hinton ;  and  that  cause  was  also  tried  in  July,  1781, 
and  there  was  judgment  for  the  plaintiff  on  the  first  day  of  Michaelmas  Term, 
1781 ;  for  which  reason  Lord  Porchester  insists  that  he  is  exempt  from  the 
penalty  recovered  against  him  by  Petrie. 

The  plea  states  that  one  Hopkins  was  also  guilty  of  bribery ;  and  before 
the  discovery  of  Hinton  made  by  Lord  Porchester,  to  wit,  on  the  20th  of 
September,  1780,  Hinton  discovered  Hopkins ;  on  which  discovery  Petrie,  in 

1781,  brought  an  action  against  Hopkins,  and  that  action  was  also  tried  in 
July,  1781,  and  judgment  was  given  for  the  plaintiff  on  the  first  day  of 
Michaelmas  Term,  1781.  The  plea  then  avers  that  the  judgment  against 
Hopkins  was  given  before  the  judgment  against  Hinton,  and  that  Hinton  had 
sued  out  an  audita  querela  against  Kichards,  which  is  still  depending. 

The  replication  traverses  that  the  judgment  against  Hopkins  was  given 
first. 

The  rejoinder  takes  issue  on  the  traverse. 

'''To  the  rejoinder  the  plaintiff  demurs,  and  assigns  for  cause,  that  rMyQi 
it  appears  by  the  proceedings  in  this  case  that  the  judgment  against'-  "^ 
Hopkins  and  the  judgment  against  Hinton  are  both  given  at  the  same  time, 
and  therefore  the  averment  of  the  priority  is  not  admissible ;  and  that  being 
a  matter  upon  the  record,  it  ought  to  be  tried  by  the  record,  and  not  by  the 
country. 

tJpon  this  record  four  points  have  been  made  in  argument.  The  first  three 
on  the  pleadings,  and  the  last  on  the  construction  of  the  statute  2  Geo.  2,  c.  24. 

1.  Whether  the  priority  of  one  judgment  over  another  can  be  averred, 
when  it  is  admitted  on  the  record  that  both  judgments  were  given  on  the 
same  day. 

2.  Supposing  that  such  an  averment  can  bo  made,  whether  it  is  a  fact  that 
can  be  tried  by  the  country. 

8.  Supposing  that  the  question  ought  to  be  tried  by  the  record,  whether 
the  plaintiff,  having  in  his  replication  traversed  the  priority  of  the  judgment, 
shall  be  admitted  to  take  an  objection  to  his  own  traverse. 

4.  Whether,  admitting  the  judgment  obtained  by  a  discoverer  to  be  an 
indemnity,  though  of  the  same  day  with  the  judgment  against  him,  a  convic- 
tion of  a  person  indemnified  be  an  exemption  within  the  statute. 

As  to  the  first  point.  It  is  laid  down  in  Johnson  v.  Smith,  that  judgments 
shall  be  complete,  and  shall  bind,  to  all  intents  and  purposes,  by  relation. 
This  is  the  rule  of  the  common  law,  and  no  authority  can  be  found  to  contra- 
dict it.  In  Stanford  v.  Cooper,  B.  R.,  H.  3  Car.  1,  Cro.  Car.  102,  a  sci./a, 
was  brought  on  a  judgment  in  debt  obtained  in  Hilary  Term ;  the  defendant 
pleaded  a  statute  acknowledged  the  22d  of  January,  and  on  demurrer  it  was 
adjudged  that  the  judgment  related  to  the  essoin  day.  That  was  a  veiy 
strong  case,  for  the  statute  was  acknowledged  on  the  day  before  the  first  day 
of  the  term,  and  the  Court,  which  is  bound  to  take  notice  of  its  own  proceed- 
ings, must  know  and  see  that  the  judgment  could  not  be  given  till  the  23d 
of  January,  and,  consequently,  was  subsequent  to  the  statute.  They  held, 
however,  that  the  legal  fiction  and  relation  should  prevail  against  the  truth 
and  fact  of  the  case.  In  Gerrard  v,  Norris,  Latch,  63,  the  plaintiff  was  in 
under  an  elegitj  the  judgment  being  given,  Crastin  v.  Trin,  which  was  the 
20th  of  June.  The  defendant  claimed  by  virtue  of  an  extent  under  *a  p^oToi 
statute  of  the  same  term,  but  earlier,  viz.  the  20th  of  June.  The  reporter  i-  '^'  -^ 
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adds,  he  heard  that  it  was  adjudged  that  the  plainUff  had  the  better  right,  be- 
cause he  claimed  to  be  in  under  a  judgment|  aud  all  the  term  is  only  one  day  in 
law.  In  that  case  the  attempt  was  to  make  a  fraction  of  a  day ;  and  the  defendant 
pleaded  that  his  statute  was  before  the  judgment,  but  the  Court  would  not 
allow  it.  In  Miller  v,  Bradley,  B.  R.,  M.  10  0. 1, 8  Mod.  189,  the  defendant 
moTed  to  have  the  execution  set  aside,  because  the  judgment  on  which  it  was 
taken  out  was  not  really  a  judgment  till  the  morrow  of  the  Holy  Trinity, 
and  so  was  not  sufficient  to  warrant  the  issuing  of  the  execution ;  but  the 
Court  said  that  it  was  a  judgment  of  the  first  day  of  the  term  in  which  it  was 
obtained,  by  relation.  It  must,  from  the  argument,  have  been  sworn  that 
the  judgment  was  not  in  truth  and  in  fact  gi?en  till  the  morrow  of  the  Holy 
Trinity ;  but  the  Court  held,  that  though  the  fact  appeared,  the  legal  relation 
must  prevail. 

The  cases  which  have  been  cited— of  Pye  v.  Cook,  ante,  p.  264;  Hutch- 
inson V.  Thomas,  ante,  p.  263 ;  Jackson  v.  Gisling,  ante,  p.  263,  and  Combe 
V.  Pitt,  ante,  p.  265— are  not  applicable.  The  priority  of  judgment  was 
not  the  point  in  any  of  them.  The  question  in  all  of  them  was  the  priority 
of  the  commencement  of  the  suit,  which  is  the  act  of  the  party,  while  the 
judgment  is  the  act  of  the  Court.  These  cases  are  founded  on  statutes  by 
which  a  penalty  is  given  to  the  party  who  shall  first  sue,  and  on  that  ground 
it  was  determined  that  the  suit  first  oommenced  might  be  pleaded  in  bar  to 
the  others.  * 

There  is  another  string  of  cases  as  little  apposite :  Johnson  v.  Smith,  ante, 
p.  264;  Wood  v.  Newton,  B.  R.,  M.  20  G.  3, 1  Wils.  141;  Forster  v.  Bon- 
ner, B.  R.,  £.  16  G.  3,  Cowp.  454.  All  these  cases  arise  on  questions  oon- 
cerniog  the  commencement  of  the  suit,  whether  the  latitat  or  the  bill  is  the 
commeocement ;  and  the  result  of  them  is,  that  the  bill  is,  in  point  of  law^ 
the  commencement ;  but  that  the  plaintiff  may,  by  specially  stating  it,  make 
the  latitat  the  commencement ;  and  the  true  time,  if  material,  may  be  in- 
quired into  and  shown.  The  application  for  the  writ,  and  suing  it  out,  are 
rtA^'M'i  *the  acts  of  the  party,  and  as  such  may  be  put  in  issue.  But  this 
^  ^  general  rule  of  law,  like  most  others,  is  subject  to  exceptions.  I  will 
mention  two,  which  comprehend  all  the  cases  in  any  degree  applicable  to  the 
present. 

The  first  exception  is  where  the  precise  time  of  signing  a  judgment,  or  of 
doing  any  other  act  of  record,  is  made  material  by  statute,  as  in  the  case  of 
t  hsrgain  and  sale  enrolled,  which  must  be  within  six  months  after  execution ; 
or  as  in  the  case  of  a  judgment,  between  purchasers,  where,  by  positive 
statute,  the  time  of  signing  the  judgment  must  be  marked  on  the  roll,  and 
the  judgment  shall  bind  from  that  time  only.  Hynde's  case  was  determined 
on  the  statute.  But  the  exception  arising  out  of  positive  statute  law  proves 
the  rule  of  the  common  law,  for  it  was  that  rule  alone  which  made  the 
statute  necessary  in  cases  in  which  the  legblature  thought  an  exception  from 
the  general  rule  of  law  ought  to  be  made. 

The  second  exception  arises  at  common  law,  where  there  is  a  special  me- 
morandum, before  the  bill,  of  a  particular  day.  In  such  case,  as  it  appears 
upon  the  record  when  the  bill  was  filed,  and  as  judgment  could  not  be  given 
before  the  bill  was  filed,  the  judgment  can  only  have  relation  to  the  time  of 
the  filing  of  the  bill.  This  appears  to  be  the  foundation  of  the  judgment  in 
Hays  V.  Wright,  B.  R.,  E.  1  Jac.  1,  Yelv.  35.  The  first  reason  given  by  the 
Court  in  that  case  cannot  be  supported,  for  if  the  award  was  void  there  could 
be  DO  cause  of  action.  The  second  reason  is  the  only  one  on  which  the  judg- 
ment can  be  supported.  It  is  there  allowed  that,  in  point  of  law,  every  judg- 
ment relates  to  the  first  day  of  term ;  but  the  Court  thought  it  was  admitted 
on  that  record  that  the  former  judgment  was  given  after  the  20th  of  April. 
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8o,  in  the  ease  of  Miller  v.  Bradley,  the  Court  held,  that  if  it  appeared  hj 
continniDoes  that  it  was  not  a  judgment  till  a  particular  day  in  the  term,  it 
should  not  relate  to  the  first  day  of  the  term.  It  appears  also  from  3  Salkeld, 
212,  that  judgment  shall  relate  to  the  first  day  of  the  term  as  much 
as  if  it  had  heen  given  on  that  very  day,  unless  there  is  a  memorandum  to 
the  contrary,  and  continuances  till  another  day.  For  these  reasons  we  are 
of  opinion  that  it  is  not  competent  to  aver  the  priority  of  one  judgment  before 
another  in  a  case  where  both  judgments  are  given  on  the  same  day. 

This  opinion  makes  it  unnecessary  to  consider  the  two  *other  ob-  r^^'-yi 
jections  which  have  been  argued  on  the  plea ;  but  whenever  it  be-  *-  '  •' 
comes  necessary  to  decide  on  the  mode  of  trying  the  priority,  the  eame  cases 
and  the  same  reasons  will  go  a  great  way  to  show  that  it  ought  to  be  by  the 
record,  and  not  by  the  country. 

The  only  remaining  question  is,  whether,  taking  it  for  granted  that,  in 
general  cases,  a  discovery  by  the  defendant,  at  the  same  time  that  a  judgment 
is  obtained  against  him,  will  exempt  him,  such  discovery  will  be  sufiicient, 
whether  the  person  discovered  is  himself  exempted  from  all  penalties  in  coo- 
sequence  of  another  conviction  obtained  on  a  discovery  made  by  bim. 

This  is  quite  a  new  question,  and  therefore,  to  make  the  matter  as  intelli- 
gible  as  I  can,  I  will  again  state,  from  the  record,  so  much  of  the  case  as  is 
applicable  to  this  point,  and  the  arguments  which  have  been  used  by  Lord 
Porchester's  counsel.  The  facts  stated  in  the  plea  and  admitted  on  the  record 
are,  that  Lord  Porchester  discovered  HintoU;  and  Hinton  discovered  Hop- 
kins ;  upon  which  discovery  an  action  was  brought,  and  a  verdict  and  judg- 
ment obtained  at  the  same  time  that  a  verdict  and  judgment  were  obtained 
against  Hinton :  that  Hinton  sued  out  an  audita  querela  on  the  judgment 
obtained  against  him,  which  audita  querela  is  still  depending. 

Lord  Porchester's  counsel  have  urged  two  different  arguments  to  prove  that 
the  judgment  obtained  on  the  discovery  of  Hinton  against  Hopkins  shall  not 
prevent  Lord  Porchester  from  enjoying  the  exemption  to  which  he  would 
otherwise  be  entitled :  first,  because  the  audita  querela  brought  by  Hinton 
is  still  depending,  and,  till  determined,  non  constat  whether  Hinton  will  be 
exempt  or  not ;  and  that  though  the  plea,  besides  stating  the  audita  querela 
depending,  has  immediately  stated  the  fact  upon  which  it  is  contended  that 
by  law  Hinton  is  exempt,  yet  the  Court  ought  not  to  decide  upon  the  hxi 
respecting  Hinton  on  this  record,  as  he  is  not  a  party  to  it.  As  to  the  audita 
quereHu  being  still  depending,  that  fact  is  alleged  only  to  show  that  Hinton 
is  pursuing  his  remedy,  if,  on  the  &cts  stated,  he  is  entitled  to  any,  and  it  is 
not  contended  that  the  mere  pendency  of  it  can  affect  Lord  Porchester ;  bat 
all  the  facts  which  entitle  Hinton  to  an  indemnity  are  precisely  stated  on  the 
record,  and  are,  for  the  reasons  I  have  given  in  ^discussing  the  r#n7Al 
fourth  question,  sufficient  to  entitle  Hinton  to  his  indemnity.  '- 

The  only  part  of  this  objection  that  remains  to  be  considered  is,  whether 
the  court  can  decide  upon  this  fact,  since  Hinton  is  not  a  party.  It  would 
be  very  unequal  justice  if  it  could  not.  Both  parties  to  this  record  are  in- 
terested in  the  event — the  legality  of  the  judgment  against  Hinton.  Lord 
Porchester  insists  that  he  has  a  right  to  avail  himself  of  it,  and  relies  upon  it 
as  his  indemnity.  Justice  demands  that  Petrie  should  allege  any  reasons  he 
can  to  show  that  such  judgment  is  ill  founded,  or  of  no  avail.  He  can 
only  do  so  by  stating  the  objection  in  the  manner  he  has  done,  for  he  conld 
neither  maintain  an  audita  querel4M,  nor  a  writ  of  error.  A  judgment  is  con- 
clusively binding  upon  those  only  who  are  parties  :  all  others  have  a  right  to 
dispute  the  justice,  propriety,  and  fairness  of  it,  when  it  becomes  material  to 
them  to  do  so.  Suppose  that  Hinton,  notwithstanding  his  title  to  an  indem- 
nity^ chose  to  submit  and  to  pay  his  £500,  for  the  sake  of  saving  as  maaj 
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tlioiuaindsy  to  Lord  Pordicsiery  and  therefore  brought  no  audita  querela — ^it 
15  impofisible  that  siieb  a  judgment  ooold  ooaolnde  Petrie,  who  was  no  party 
to  it. 

The  second  ground  of  argument  on  behalf  of  Lord  Porchester  was,  that 
admitting  Hinton  should  hereafter  be  relieved,  or  had  now  been  relieved, 
Btill  Lord  Porchester  would  be  entitled  to  an  indemnity  because  he  had  prose- 
cuted Hinton  to  conviction ;  and  it  was  said  that  this  resembled  the  case  of 
an  indemnity  given  on  a  conviction  which  has  been  followed  by  the  king's 
pardon.  The  case  of  a  conviction  upon  an  indictment  and  subsequent  pardon 
does  not  warrant  the  argument,  but  the  reason  applies  strongly  the  other  way. 
In  criminal  proceedings  the  verdict  is  the  conviction,  and  it  remains  a  conviction 
notwithstanding  the  effect  of  it  is  done  away  by  a  pardon.  The  party  who 
procures  such  a  conviction  has  performed  the  condition  on  which  he  obtains 
his  indemnity,  and  the  subsequent  conduct  of  the  Crown  cannot  devest  the 
right  of  the  party.  But  even  there  it  must  be  a  legal  conviction,  and  capable 
of  being  carried  into  execution,  or  the  discoverer  is  not  stinctly  entitled  to  his 
indemnity.  Thus,  if  the  prisoner  is  tried  on  an  insufficient  indictment,  and, 
judgment  being  arrested,  is  indicted  again,  the  accomplice  is  bound  to  appear 
P^-^YYi  *^  ^  witness  on  the  second  trial,  or  *he  will  not  be  entitled  to  his 
^  ^  ^  pardon.  So,  in  this  case,  the  conviction  must  be  legal  and  sufficient ; 
but  in  a  civil  proceeding  the  conviction  can  only  be  on  judgment. 

This  brings  it  to  the  question,  whether  the  judgment  against  Hinton,  he 
being  indemnified,  is  such  a  conviction  as  entitles  Lord  Porchester  to  an 
indemnity.  That  question  in  reality  amounts  to  this.  Whether  a  conviction 
to  entitle  a  person  to  an  indemnity  must  be  such  a  conviction  as  may  be  fol- 
lowed by  execution  and  by  punishment,  or  whether  it  be  sufficient  if  it  be  a 
conviction  in  form  only.  The  very  statement  of  the  proposition  decides  it. 
There  is  no  case  of  a  conviction  on  an  insufficient  indictment,  and  the  reason 
assigned  in  Sutton  v.  Bishop  proves  that  point  beyond  all  contradiction ;  for 
Mr.  Justice  Tates  lays  it  down,  that  the  plain  intention  of  this  clause  is  to 
substitute  another  offender  in  the  place  of  the  party  discovering,  so  as  to 
subject  him  to  all  the  penal  consequences  of  the  offence.  But  Lord  Porches- 
ter has  not  substituted  any  other  offender  in  his  place  who  can  be  the  object 
of  punishment.  Hinton  is  not^  liable  to  any  of  the  penalties  or  disabilities 
of  the  act ;  and  therefore,  if  such  discovery  were  allowed  to  exempt  Lord 
Porchester,  no  example  could  be  made,  and  the  law  would  be  rendered  of  no 
effect. 

It  has  been  contended  that  Lord  Porchester  has  the  merit  of  discovering 
10  fitf  as  it  was  in  his  own  power;  and  that  as  the  punishment  or  the  escape 
of  the  offender  docs  not  rest  with  him,  he  ought  not  to  suffer  for  that  which 
it  is  out  of  his  power  to  accomplish.  The  ansvter  is,  that  whatever  mav 
bave  been  the  intention  of  Lord  Porchester,  he  has  not  done  that  whicn 
he  undertook  to  do — he  has  not  brought  another  offender  to  punishment. 
It  is  upon  the  performance  of  that  act,  and  not  upon  the  intention  of  the 
party,  that  the  legislature  has  made  the  indemnity  depend.  We  are  there- 
fore of  opinion  that  there  must  be  Judgment  for  the  defendant.' 

*  The  doctrine  of  the  relation  of  judgments  to  the  first  day  of  the  term  has  been  re- 
eognixed  and  acted  npon  in  a  variety  of  cases.  Bragner  v.  Langmead,  B.  R.,  M.  87 
G.  8,  7  T.  R.  20;  Ex  parte  Birch,  B.  R.,  M.  6  G.  4,  4  B.  &  C.  880;  Greenway  v. 
ruher,  B.  R.,  M.  8  G.  4,  7  B.  &  G.  486,  1  M.  &  R.  880,  8.  G. ;  GaWert  v.  TomUn,  G. 
R,  T.  9  G.  4,  6  Bingh.  1,  2  M.  &  P.  1  8.  G.:  see  also  Roe  v.  Heraey,  G.B.,  M.  12  G. 
8,  8  Wile.  276. 

Jadpnents  have  relation  to  the  uaoign  day  of  the  term,  which,  for  this  purpose,  is 
considered  the  first  day  of  the  term;  Bolton  v.  Eyies,  G.  B.,  £.  1  G.  4,  2  B.  &  B.  6U 
In  the  matter  of  Burt,  B.  R.,  T.  7  G.  4,  6  B.  &  G.  668;  Laidler  v.  Elliott,  B.  R., 
H.6&6G.  4,8  B.&G.  748;  Whittaker  v.  Whittaker,  B.  R.,  M.  9  G.  4, 8  B.  &G.  768. 
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*Upon  this  judgment  Lord  Porchester  appealed  to  the  House  of  r^n'^SI 
Lords,  but  the  writ  of  error  was  subnequently  withdrawn,  and,  on  >-  '  -* 
the  17th  of  July,  1783,  Mr.  Petrie  *executed  releases  to  Lord  Per-  r^o-^oi 
Chester,  and  powers  of  attorney  to  enter  satisfaction  upon  the  record.   L  '^'  J 

But  it  is  said,  that  in  actions  by  bill,  the  judgment  relates  only  to  the  first  day  of  fall 
term.  Per  Bullsr,  J.;  Richards  v.  Hinton,  B.  R.,  £.  22  G.  8;  and  see  2  T.  R.  576, 
Tidd*8Pr.976(n),8thed, 

The  rule,  that  (except  for  the  purposes  of  the  statute  of  frauds)  judgments  nmat  have 
relation  to  the  first  day  of  term  in  all  cases,  was  fully  recognised  in  Greenway  v.  fisher, 
B.  R.,  M.  8  G  4,  7  B.  &  G.  436,  1  M.  &  R.  830,  8.  C.     **  At  common  law,  judgments 
related  to  the  first  day  of  the  term  in  T^hich  they  were  entered  up,  in  like  manner  as 
all  acts  of  parliament  related  to  the  first  day  of  the  session  in  which  they  were  passed. 
I  take  one  reason  of  this  to  have  been  that  there  was  not  any  mode  of  aacertaining 
the  precise  time  at  which  judgments  were  signed.    By  the  statute  of  frauds  this  mle 
of  law  was  altered  for  one  purpose,  and  now  the  Court  can  for  that  purpose  ascertain 
and  notice  the  time  when  judgments  are  actually  signed.    So,  if,  by  the  words  of  an 
act  of  parliament,  the  commencement  of  its  operation  is  confined  to  a  particular  daj, 
tiiat  may  be  noticed  by  the  Court    But,  with  the  exception  of  those  instances,  the 
old  rule  of  relation  still  prevails."    Per  Lord  Tbntirdbn,  ibid.    In  tiie  case  of  Ben- 
nett V.  Isaac,  Scacc.  £.8  G.  4, 10  Price,  154,  the  Court  of  Exchequer  appear  to 
have  considered  the  rule  less  strictly.     *<  A  judgment  of  the  vacation  being  considered 
as  referring  to  the  first  day  of  the  term  is  merely  a  fiction  of  law ;  and  it  may  have 
many  good  effects,  as  the  rendering  a  search  more  easy ;  but  that  fiction  must  not 
be  suffered  to  work  an  injustice,  and  that  is  an  established  maxim  of  the  law.    The 
Court,  to  prevent  its  operating  injuriously,  may,  and  frequently  do,  inquire  of  the 
fact  of  the  actuid  day  on  which  judgment  was  entered  up,  as  for  the  purpose  of 
ascertaining  whether  the  case  is  within  the  statute  of  limitations,  and  on  other  occa- 
sions of  the  like  nature.     By  inspection  of  the  record  we  find  that  an  imparlance  was 
granted  till  the  28d  of  January ;  and  from  the  marginal  note  we  learn  the  precise 
day  on  which  judgment  was  actually  signed;  and  the  marginal  note  is  part  of  the 
record,  and  it  is  made  so  for  the  express  purpose  of  preventing  iigustice  in  oimse- 
quence  of  the  legal  fiction."    Per  GaAHAM,  B. ,  ibid.  165.     «  With  respect  to  the  fiction 
under  which  these  judgments  are  nominally  considered  of  the  first  day  of  the  term  in 
which  they  bear  teste,  I  think  that  we  may  notice  judicially  that  fiction,  and  correct 
it  by  the  fact  where  it  may  become  necessary  to  the  justice  of  the  case  that  we 
should  do  so.     For  instance,  we  may  take  notice  that  the  judgment  in  this  very  ease 
was  in  fact  recoTered  in  that  part  of  the  term  which  was  in  the  second  year  of  the 
reign  of  the  king;  and  if  an  issue,  taken  on  that  allegation  of  nul  tiel  record^  had  been 
tried  before  me,  I  should  have  held  the  allegation  well  proved  by  this  record;  for  I 
should  have  considered  myself  at  liberty  at  least,  if  not  bound,  to  take  notice  of  the 
fact,  when  it  was  necessary  to  obviate  any  mischief  that  might  arise  from  the  fiction." 
Per  Wood,  B.  ibid.  p.  168. 

The  extraordinary  legal  proceedings,  arising  out  of  the  Cricklade  election,  of  which 
the  audita  querela  reported  in  the  text  was  the  termination,  are  ftdly  reported  in  the 
**  Report  of  the  Cricklade  case,"  &o.  London,  Payne,  1785,  and  occupy  five  hundred 
pages.  One  hundred  and  thirteen  actions  were  commenced  by  Mr.  Petrie  upon  the 
statute  of  George  II.,  the  records  in  which  were  carried  down  to  Salisbury:  of  these 
one  hundred  and  five  were  tried,  and,  in  eighty-three,  verdicts  were  found  for  the 
plaintiff,  amounting  in  the  whole  to  £41,600.  In  some  of  these  actions  various  ap- 
plications were  made  to  the  Court  of  King's  Bench,  which  will  be  found  fully  reported 
in  the  Cricklade  case,  but  which  are  omitted  in  the  present  volume,  as  the  prinoip*! 
points  discussed  in  Uiem  were  entered  into  more  at  large  on  the  argument  of  the 
audita  querela. 

In  the  case  of  Benfteld  v,  Petrie  (Cricklade  case,  p.  295),  tried  at  the  Salisbniy 
Lent  Assizes,  1782,  Mr.  Burke,  the  brother  of  Bdmund  Burke,  appeared  for  the  plsi&' 
tiff,  with  Mr.  Pitt  as  his  junior. 


MORRIS  V.  SMITH.    •/%  3. 

Covenant  on  a  coal  lease  to  pay  a  certain  proportion  of  the  value  of  nine  hundred- 
weight of  the  coals  to  be  raised,  unless  prevented  by  unayoidable  accident  from 
working  the  pit.  Plea,  that  the  defendant  was  prevented  by  unavoidable  accident 
It  appeared  in  evidence  that  the  accident  might  haye  been  remedied  at  a  greater 
expense  than  the  value  of  the  ooals  to  be  raised.  Held,  that  the  pUdntiff  was  enti- 
tled to  recoTcr. 
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This  was  an  action  of  covenant  on  an  indenture  of  lease  of  a  piece  of  land 
for  the  purpose  of  sinking  coal-pits.  Varions  breaches  were  assigned,  but 
the  material  one  was,  that  the  defendant,  who  was  assignee  of  the  lease, 
ought  to  pay  to  the  plaintifP  a  certain  proportion  of  the  valne  of  nine  hun- 
dred-weight of  coals  to  be  raised,  unless  prevented  by  nnavoidable  acci- 
dent from  working  the  pit.  The  pica  to  this  breach  was,  that  the  de- 
fendant was  prevented  oy  unavoidable  accident,  to  wit,  by  large  quan- 
tities of  water  unavoidably  coming  in  and  overflowing  the  coal-mine,  and 
unavoidably  continuing  and  remaining  therein :  on  which  issue  was  joined. 
The  cause  was  tried  before  Buller,  J.,  at  the  sittings  for  Middlesex,  in  this 
r^^SOl  ^^^'i  when  it  appeared  *that,  after  working  the  mine  for  some  time, 
^  *  -*  great  quantities  of  water  came  in  bj  faults  in  the  mine,  notwithstand- 
ing which  the  stipulated  quantity  of  coals  might  have  been  got,  but  at  a 
greater  expense  than  they  could  possibly  repay.  The  words  in  the  exception 
were  "  merchantable  coal.''  Buller,  J.,  said,  that  the  defence  was  cer- 
tainly not  within  the  words  of  the  exception,  but  desired  the  jury  to  find  the 
facts  specially.  The  jury,  however,  found  for  the  plaintiff  generally.  A 
rale  for  a  new  trial  having  been  obtained, 

Btarerofi  and  Wood  showed  cause. — ^'  Merchantable  coal"  means  that  the 
coal  when  got  should  be  of  such  a  quality  as  to  be  saleable.  The  term  has 
no  relation  to  the  expense  or  profit  of  getting.  [To  this  Lord  Mansfield 
aasented.]  Is  it  the  meaning  of  the  covenant  that  the  lessee  shall  have  a 
profitable  bargain?  Is  he  to  be  excused  as  soon  as  it  becomes  a  losing  bar- 
gain? But  on  these  pleadings  that  question  cannot  arise.  The  plea  says 
that  the  water  unavoidably  continued  and  remained  in  the  pit,  but  the  jury 
have  found  that  it  might  have  been  removed.  It  is  immaterial  at  what  ex- 
pense that  removal  might  be  effected. 

Leej  S.  G.,  and  Baldwin,  contra. — ^The  covenant  must  receive  a  reason- 
able interpretation,  according  to  the  intent  of  the  parties^  but  it  never  could 
have  been  their  intention  that  the  water  should  be  removed  at  all  events,  and 
at  whatever  expense.  Could  it  have  been  intended  that  the  lessee  should 
continue  to  raise  coals  at  this  expense  for  forty-five  years,  and  thus  entirely 
niin  himself?  The  accident  was  unavoidable  by  those  means  which  a  per- 
son working  the  mine  for  his  own  benefit  would  use.  It  could  only  be 
avoided  at  an  expense  which  rendered  the  profitable  working  of  the  mines 
impossible.  The  covenant  merely  meant  to  guard  asainst  the  wilful  negli- 
gence or  misfeasance  of  the  lessee,  and  could  never  nave  been  intended  to 
embrace  a  case  like  the  present.  [Baldwin^  on  the  part  of  the  plaintiff,  here 
offered  to  accept  a  surrender  of  the  lease.] 

Lord  Mansfield. — The  offer  to  take  a  surrender  of  the  lease,  and  the 
nfoaal  on  the  part  of  the  defendant,  go  a  great  way  towards  explaining  the 
real  nature  of  this  case,  and  the  intention  of  the  parties.  This  orings  us  to 
the  consideration  of  the  covenant.  The  lessor  is  to  receive  a  rent  in  pro- 
portion to  the  coals  raised,  and  therefore  it  becomes  necessary  to  stipulate 
that  a  certain  quantity  shail  be  raised.  But  they  are  not  to  be  raised  in 
P2811  ^^®  ^^  unavoidable  ^accident.  Unavoidable  accident  means  an  acci- 
^  ^  dent  physically  unavoidable.  An  interruption  for  some  months  will 
not  discharge  the  lessee.  All  coal-pits  are  subject  to  such  accidents.  Upon 
these  pleadmgs  the  profit  does  not  come  in  question. 
WiLLES,  Justice. — I  am  of  the  same  opinion. 

BuiXER,  Justice. — I  am  clearly  of  opinion  that  the  deed  will  not  bear  the 
construction  contended  for  by  the  defendant,  which  appears  to  have  been  an 
aflter-thonght  subsequent  to  the  pleadings  being  drawn.  In  my  opinion  the 
verdict  is  right.  Rule  discharged. 
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TAMM,  Widow,  and  Another,  v.  WILLIAMS  and  Another.^    Jufy  4. 

In  a  plea  of  foreign  nttaohraent  it  must  be  stated  that  the  garniahoe  resided  withia 

the  jurisdiction  of  the  mayor's  eoort. 
Qwtre,  Whether  it  is  neeessary  to  arer  that  the  defendant  below  had  notice,  end 

that  the  plaintiff  aboye  was  indebted  to  the  plaintiff  below. 

This  was  an  action  for  goods  sold  and  delivered,  and  the  declaration  con- 
tained the  common  counts.  The  defendants,  as  to  all  bat  £79  Os.  9<f., 
pleaded  the  general  issue ;  and  as  to  £79  Os.  9d.j  they  pleaded  the  cnstom 
of  foreign  attachment  in  London,  which  is  set  out  as  follows : 

That  if  any  person  be  or  hath  been  indebted  to  any  other  person,  within 
the  said  city,  in  any  sum  of  money,  and  for  the  recovery  thereof  such  person 
affirm  or  hath  affirmed  a  bill  in  original  in  debt  in  this  court,  &c.  (setting 
out  the  bill) ;  and  if  the  scrgeant-at-mace  return  that  such  defendant  in  the 
bill  original  hath  or  had  nothing  within  the  liberties  of  the  said  city  by 
which  or  whereby  he  can  be  summoned,  nor  is  nor  was  to  be  found  within 
the  same  city ;  and  such  defendant  at  court  being  solemnly  called  doth  not 
appear,  or  hath  not  appeared,  but  makes  or  hath  made  default ;  and  in  the 
same  court  it  be  or  hath  been  testified  or  notified  to  the  same  court  by  the 
plaintiffs  in  the  said  original  bill  that  any  other  person  (Amendment: 
<'  Within  the  said  city,")  be  or  hath  been  indebted  to  any  such  defendant,  in 
any  sum  of  money  amounting  to  the  sum  of  the  debt  in  such  bill  of  original 
specified,  or  any  part  thereof;  then,  at  the  petition  of  the  said  plaintiff,  it  is 
commanded  to  attach  the  defendant  by  such  sum  of  money ;  and  if  the  ser- 

feant  return  him  to  be  attached,  and  if  the  defendant  at  four  courts  make 
efault,  it  is  usual  for  the  court  to  command  a  sergeant-at-mace  *to  r^ogoi 
warn  such  other  person,  according  to  the  custom  of  the  said  city,  to  ^  -' 
be  and  appear,  &c.,  to  show  if  anything  he  hath  or  knows  of  to  say  for  him- 
self why  such  plaintiff  in  such  bill  original  named  ought  not  to  have  execa- 
tion  of  such  sum  so  attached  as  aforesaid :  and  if  the  sergeant  return  such 
other  person  to  be  warned,  and  if  such  person  make  default,  it  hath  been 
used  and  accustomed  to  award,  and  for  such  plaintiff  to  have  execution,  &c., 
by  sufficient  pledges  to  be  found  and  given  by  such  plaintiff,  &c.,  to  restore 
to  such  defendant  such  sum  of  money  so  attached,  if  such  defendant  within 
a  year  and  a  day  from  thence  next  ensuing  come,  or  hath  come,  into  the  said 
court  so  holden  as  aforesaid,  and  disproves,  or  hath  disproved  or  avoided,  the 
said  debt,  &c. ;  and  that  after  such  pledges  found  and  execution  had,  such 
othe^  person  hath  been  discharged  against  such  defendant  of  the  said  sum  so 
attached,  and  such  defendant  discharged  against  such  plaintiff  of  such  money 
of  his  debt  in  such  bill  originally  demanded  by  such  plaintiff  so  long  as  such 
judgment  and  execution  remain  in  force  and  effect ;  and  if  such  sum  does 
not  amount  to  the  whole  sum  demanded  by  the  plaintiff's  bill,  such  plaintiff 
hath  been  used  to  pray  process  for  the  residue  of  his  said  debt.  [It  was  not 
stated  to  be  usual  for  the  plaintiff  to  make  oath  of  his  debt  before  execution 
awarded.]  The  plea  then  averred,  that  the  customs  of  London  were  con- 
firmed by  statute  7  Ric.  II. }  that  Thomas  Garner  and  Joseph  Ashmore,  of 
London,  merchants,  affirmed  a  bill  original  against  the  plaintiffs  for  £600, 
and  stated  such  proceedings  to  have  l^en  had  as  are  above  described,  par- 
ticularly that  the  Court  oi^ered  the  plaintiffs  to  be  attached  by  the  £79  Oi. 
9d,  due  to  them  by  the  defendants,  and  the  sergeant-at-mace  returned  them 
attached  by  the  said  £79  Os,  9d,  in  the  hands  and  custody  of  the  said  de- 
fendants (amendment :  '<  Within  the  said  city,")  and  the  command  to  warn  the 

>  S.  B.  2  ChiUy  Bep.  488 ;  but  without  the  second  argument 
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defeDdants,  and  the  sergeants  return  that  they  were  warned  (amendment : 
"The  said  B.  and  T.,  who  were  then  within  the  said  city.")  The  plea  then 
stated  the  pledges  found  and  execution,  and  averred  the  judgment  and  exe» 
cation  to  remain  in  full  force. 

The  defendants  were  nowhere  described  of,  nor  averred  to  be  in,  the  citj. 
r*oQQ-i  The  plaintiffs  demurred  to  this  plea,  and  assigned  for  ^cause  that 
^  '^    -'it  amonnted  to  the  general  issue.    Joinder  in  demurrer. 

Id  T.  22  Geo.  3,  the  case  was  argued  by  Dayrel  for  the  plaintiffs,  and  by 
Davenport  for  the  defendants. 

Dayrd^  for  the  plaintiffs. — ^The  plea  is  bad,  first,  because  it  does  not  state 
that  the  party  had  notice  of  the  summons,  and  without  notice  there  can  be 
no  default.  In  Fisher  v.  Lane,*  it  was  held  that  the  defence  was  not  good 
where  no  notice  had  been  given  to  the  original  defendant,  the  Court  observ- 
iDg,  that  there  could  be  no  default,  the  original  defendant  never  having  been 
summoned,  or  having  had  notice,  which  was  contrary  to  the  principles 
of  justice.  If  notice  were  not  necessary  to  the  debtor,  there  might  be  col- 
lusion between  the  plaintiff  and  the  garnishee ;  and  as  a  year  only  is  given 
to  impeach  the  judgment,  the  defendant  after  that  period  would  be  remediless. 
2.  The  plea  is  bad  in  not  stating  that  the  party  was  within  the  jurisdiction. 
1  Roll.  Ab.  554 ;  Customs  de  London  (K),  8 ;  Lutw.  977,  979,  984  ;  Latch, 
20d;  Godbolt,  400;  Bohun,  Priv.  Lond.  213,  214.  He  also  cited  a  case  of 
Still  V,  Amsinck,  tried  at  the  sittings  after  last  Hilary  Term  before  Lord 
^Iansfieij).  TLord  Mansjpield. — ^The  very  essence  of  the  custom  is,  that 
the  defendant  shall  not  have  notice ;  because  it  is  a  proceeding  against  an 
absent  man,  who  cannot  be  found,  and  has  nothing  to  be  summoned  by.  It 
is  a  proceeding  in  rem,  like  confiscations  in  the  Exchequer.] 

Davenportj  contra. — ^The  special  cause  of  demurrer  assigned  is,  that  the 
plea  amounts  to  the  general  issue  \  and  no  notice  was  given  that  it  was  the 
plaintiff's  intention  to  attack  the  custom.  The  custom,  as  stated,  is  good. 
It  is  very  convenient  in  a  trading  city,  like  London,  that  the  debtor,  by  with- 
r^j-i  drawing  out  of  the  limits  of  the  jurisdiction,  should  *not  be  able  to 
^  ^  defraud  his  creditor  of  a  remedy  against  his  property  by  leaving  it  in 
the  hands  of  a  third  person.  It  is  sufficient  to  bring  the  case  within  the 
custom,  if  the  debtor  has  property  within  the  city.  Besides,  a  year  and  a 
day  are  given  to  the  defendant  to  appear  and  put  in  bail ;  and  if  he  docs  so 
the  attachment  is  at  an  end.  With  regard  to  the  supposed  case  of  collusion 
ktween  the  original  plaintiff  and  the  garnishee,  the  debtor  is  not  prejudiced; 
for  if  there  was  no  debt.he  may  come  in  and  prove  that  fact.  The  plaintiff 
might  have  replied  collusion.  \Per  Cur, — What  do  you  say  to  the  objection 
that  it  is  not  alleged  in  the  plea  that  the  garnishee  was  within  the  jurisdic- 
tion?] The  answer  is,  that  if  the  garnishee  and  the  money  were  not  in  the 
<^tj  the  attachment  is  nugatory.  There  is  a  return  that  the  money  was  in 
^  city.  [BuLLEB,  J. — The  custom  is  an  entire  thing  \  and  if  it  is  wrong 
laid,  jou  must  fail.  Could  you  maintain  a  custom  all  over  England  ?  It  is 
ft  slip.] 

Davenport  said,  that  if  the  Court  should  be  of  that  opinion,  ho  should 
move  to  amend,  by  adding  that  the  garnishee  was  within  the  city. 

*C.  B.,  T.  12  O.  2,  8  Wilfl.  297,  2  W.  Bl.  884,  8.  G.  From  the  latter  report  it 
^PP«V8  that  the  Court  held  the  defence  ill,  '*  there  being  no  summons  of  the  de- 
fe&dtnt  Fisher,  nor  any  return  of  niAt/."  **  The  report  of  the  same  case,  in  2  Black- 
^tone/*  sajB  Bbst,  C.  J.,  '*  shows  that  the  Court  did  not  think  a  personal  summons 
Beeeasiry,  or  any  summons  that  could  convey  any  information  to  the  person  sam- 
rn^ned,  bnt  a  sanunons  with  a  return  of  nihU;  that  is,  such  a  summons  as  I  have 
Bieiitioned,  vis. :  one  that  shows  that  the  debtor  is  not  within  the  city,  and  has 
noUung  there  by  the  seising  of  which  he  maj  be  compelled  to  appear."  Douglas  v. 
Forrest,  C.  B.,  £.  9  O.  4,  4  Bingh.  701.  See  also  M'Daaiel  v.  Hughes,  B.  R.,  H.  48 
<1. 8, 8  Xaat,  872, 1  Saund.  67  a  (»),  6lh  ed. 
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Lord  Mansfield. — ^The  money  dne  follows  the  person  of  the  debtor; 
therefore  the  garnishee  must  be  within  the  city. 

Davenport  (and  Buller,  J.,  assented). — ^The  cnstom  goes  to  goods  in  the 
city,  though  the  garnishee  be  elsewhere. 

Lord  Mansfield  agreed^  and  said  that  was  the  distinction  between  goods 
and  a  debt  owing. 

The  case  stood  oyer  for  Davenport  to  consider  whether  he  wonld  amend ; 
and  the  plea  having  been  amended  by  inserting  the  words,  '^  within  the  said 
city/'*  the  case  came  on  again  to  be  argned  in  this  term  by  Da^rel  for  the 
plaintiffs,  and  by  Chambre  and  Davenport  for  the  defendants. 

Dayrel  recapitulated  the  arguments  urged  by  him  when  the  case  was  last 
before  the  Court,  and  relied  upon  the  want  of  the  allegation  of  notice,  and 
that  the  party  was  indebted. 

Chambre  and  Davenport,  contra. — ^The  demurrer  has  admitted  the  custom 
to  be  as.  stated,  and  the  only  question  ^is,  whether  that  custom  is  r#og5i 
legal,  and  has  been  pursued.     This  custom  of  foreign  attachment  has  I-  "    •* 
been  much  discussed,  and  is  best  described  in  the  Year  Book,  22  Edw.  4, 
80  b,  as  certified  by  Starkey,  recorder  of  London,  'Hhat  if  a  plaint  be 
affirmed  in  London  before,  &c.,  against  any  person,  and  it  be  returned  nihil, 
if  the  plaintiff  will  surmise  that  another  person  within  the  city  is  a  debtor  to 
the  defendant  in  any  sum,  he  shall  have  garnishment  against  him,  to  warn 
him  to  come  in  and  answer  whether  he  be  indebted  in  the  manner  alleged  by 
the  other ;  and  if  he  comes  and  does  not  deny  the  debt,  it  shall  be  attached 
in  his  hands ;  and  after  four  defaults  recorded  on  the  part  of  the  defendant, 
such  person  shall  find  new  surety  to  the  plaintiff  for  the  said  debt,  and  judg- 
ment shall  be  that  the  plaintiff  shall  have  judgment  against  him,  and  that 
he  shall  be  quit  against  the  other  after  execution  sued  out  by  the  plaintiff.^' 
No  plea  following  the  form  of  the  custom,  as  here  stated,  has  ever  been  held 
bad.     The  course  with  regard  to  notice  to  the  party  is  particularly  pointed 
out.     There  is  a  summons  against  the  party ;  and  on  nihil  returned  there  is 
process  against  the  garnishee.     In  Fisher  v.  Lane  the  general  issue  only  was 
pleaded,  and  the  evidence  was  only  minutes  taken  by  the  officer  of  the  city 
court,  which  were  defective.     The  report  of  that  case  in  Wilson  is  very  loose 
as  to  the  arguments  and  facts  on  which  the  Court  went.     But  in  the  report 
in  Blackstone  the  reasons  given  are,  because  there  was  no  summons  of  the 
defendant  Fisher,  nor  any  return  of  nihil,  nor  any  information  to  the  Coort 
of  the  money  being  in  the  hands  of  the  garnishee.     All  these  circumstances 
are  averred  here.   It  is  not  singular  that  this  form  of  notice  should  be  sufficient. 
In  a  scire  facias  two  nihUs  are  held  equivalent  to  a  scire  fed.     The  party  has 
a  year  to  come  in,  and  may,  by  giving  bail,  set  aside  the  whole  proceeding. 
With  regard  to  pursuing  the  custom,  as  stated,  the  case  in  Larch  does  not 
prove  anything;  it  was  adjourned:  but  it  was  there  stated,  that  the  debt 
must  be  sworn  to ;  and  that  was  not  averred,  which  may  have  been  a  groand 
for  the  opinion  the  Court  inclined  to.   According  to  the  custom,  as  stated  in  the 
Year  Book,  it  is  sufficient  if  the  plaintiff  claims  a  debt.   In  Paramore  v.  Faioi 
B.  R.,  H.  Eliz.  40  Cro.  Eliz.  598,  see  3  East,  379,  the  plaintiff  in  *the  p^g^-i 
city  was  also  the  garnishee,  see  Nonell  v,  Hullett,  B.  R.,  T.  2  G.  4, 1-      j 
4  B.  &  A.  646,  so  that  an  averment  of  the  debt  was  proper  there,  because  it 
was  in  the  knowledge  of  the  garnishee,  which  in  general  it  is  not.     For  the 
same  reason  the  debt  might  be  traversed  there,  though  in  general  not  tra- 
Tcrsable.    [Buller,  J. — ^We  must  take  the  custom  as  stated,  and  you  most 
bring  yourself  within  that  custom.     Now  it  is  stated  that  it  must  be  on  s 
debt  due,  and  you  have  not  alleged  that  there  is  a  debt.    Your  argument  is, 
that  it  is  not  necessary  by  the  custom,  as  stated  in  the  Year  Book,  but  it  is 

I  See  the  amendments  in  the  notes. 
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by  the  eostxmi  laid.]  If  the  debt  mmt  be  arerred  it  may  be  tra- 
rened,  and  that  would  be  trying  the  cause. 

BuLUDt,  Jostioe. — ^We  mnet  take  the  costom  aa  stated }  and  the  qnestion 
is,  whether  you  have  bronght  yourself  within  that  onstom.  The  avermenle 
miut  all  be  proyed,  and  the  debt  may  be  proved  by  the  same  eyidenoe  by 
which  the  plaintiff  in  the  original  action  proved  it :  he  may  be  called  on  to 
prove  it 

Lord  Mansvikld. — ^There  is  no  difficulty  at  all.  The  oriffinal  plaintiff 
is  bound  to  support  it ;  and  if  he  does  not^  the  garnishee  will  recover  the 
money  from  him. 

Ckambre^  then  aaked  for  leave  to  amende  which^  with  some  difficultyi  the 
Court  granted. 

The  amendment  was,  by  striking  out  the  special  plea,  and  pleading  the 
general  issue  to  the  whole.' 

■Bat  in  M'Daniel  v.  Hnghes,  B.  R.,  H.  48  G.  8,  8  East,  867,  it  was  held  that  it 
wu  not  neoesBary  for  the  gamisliee  to  proye  the  debt  of  the  plaintiff  below  who  at- 
taeked  the  money  in  his  hands.  See  also  Harrington  v.  MaoMorris,  G.  B.,  M.  64, 
G.  8,  6  laont.  228;  Banks  v.  Self,  C.  B.,  T.  64  G.  8,  6  Tannt  284  (n),  1  Sanad. 
ST  ft  (n). 


PHILLIPS  V,  BERBYMAN.*    July  4. 

A  reeoTery  in  repleTin  is  a  bar  to  an  action  for  an  exoesslTe  distress. 

This  was  an  action  on  the  statute  of  Marlbrid^p  for  taking  an  excessive 
distress.  The  declaration  stated^  that  by  a  certain  statute^  Ao.,  it  was  en- 
mgYi  acted  that  distresses  should  *be  reasonable,  and  not  too  large,  and 
^  -'  that  thej  who  should  take  great  and  unreasonable  distresses  should 
be  gricTouslj  amerced  for  the  same  excess  of  such  distress^  as  in  and  bj  the 
sud  statute,  &c. ;  yet  the  said  John,  not  regarding,  &c.,  on,  &o.,  the  goods, 
&c.,  of  the  value,  &c.,  at,  &o.,  did  unreasonably  and  excessively  dbtrain  and 
take  u  a  dbtress,  althoush  at  the  time,  &c.,  the  said  John  well  knew  that  a 
sm^l  part,  vis.,  one  fourth  part  of  the  said  goods,  would  have  been  a  sufficient 
distress  for  the  said  sum  and  all  the  costs  and  charges,  &c. :  and  although 
the  said  goods,  &c.,  were  at  the  time,  &c.,  of  such  di£ferent  and  distinct 
qualities  that  the  said  John  might  have  distrained  on  part  thereof  without 
aistraining  the  whole,  viz.,  at^&c,  whereof  the  said  John  had  notice,  contrary 
to  the  form,  Ac. 

The  defendant  pleaded,  1.  Not  Guilty;  2.  That  heretofore  (T.  22  G.  8, 
o>  R.)  the  said  William  impleaded  the  said  John  in  a  certain  plea  of  taking 
ud  QDjustly  detaining  the  goods  and  chattels  of  the  said  William  against 
Bnreties  and  pledges,  &c.,  complaining  that  the  said  John,  on,  &c.,  at,  &c., 
took  the  goods  and  chattels  following  of  him  the  said  William,  and  unjustly 
dettined  them  against  sureties  and  pledges,  &o. ;  that  the  said  John  de- 
(efidfid  the  wrong  and  injury  when,  Ac.,  and  said  nothing  in  bar,  &c. ;  that 
toe  aid  William^  by  the  judgment  of  the  said  Court,  recovered  £15  for  his 
dtmages  and  costs,  which  judgment  is  still  in  force ;  that  the  said  William 
&nd  ^e  plaintiff  in  the  former  suit  is  the  same  person,  and  that  the  said  John 
vid  the  defendant  in  the  former  suit  is  the  same  person }  and  that  the  said 
Sooda  and  chattels  and  that  the  said  taking  and  unjustly  detaining  in  the 
former  suit,  and  the  said  goods  and  chattels  distraining  and  taking  in  the 
?^Qt  suit,  are  the  same  identical  ^oods  and  ohattels,  taking,  distraining,  and 
detaining,  and  not  different.    To  this  plea  the  defendant  demurred  geneially. 

>  8.  C.  dted  1  Selw.  N.  P.  656,  4th  edit. 
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HoAamy  for  the  plaintiff. — ^The  question  is,  whether  a  recovery  in  replevin 
is  a  bar  to  an  action  for  taking  an  excessive  distress,  under  the  statute  of 
Marlbridge.  The  object  of  the  two  actions  is  different,  and  the  damages  in 
one  are  given  for  a  different  cause  from  the  damages  in  the  other.  At  com- 
mon law  no  action  lay  for  an  excessive  distress,  and  the  party  might  have 
taken  a  distress  of  greater  value  than  the  rent,  so  as  to  make  it  more 
eligible  for  the  ^tenant  to  redeem  the  goods  by  payment  of  the  rent.    pMoo-i 


Lynne  v.  Moody,  B.  B.,  M.  3,  G.  2, 2  Str.  851.  Trespass  would  not 
lie,  because  the  entry  was  lawful.  The  statute  of  Marlbridge  prohibited  ex- 
cessive distresses,  but  did  not  give  any  specific  remedy.  Still  the  remedy 
must  be  upon  the  statute.  In  replevin  the  plaintiff  declares  for  the  unjn&t 
taking  and  detention,  and  not  for  the  excess.  Evidence  of  the  excess  would  be 
nugatory  in  that  action.  It  will  be  said  that  the  taking  is  averred  to  be  the 
same,  and  that  that  fact  is  admitted  by  the  demurrer ;  but  a  demurrer  only 
admits  what  is  well  pleaded,  and  possible.  Here  the  taking  was  in  one  case 
lawful,  in  the  other  unlawful. 

Davenport,  contra. — Although  the  statute  of  Marlbridge  provides  that  the 
party  shall  be  grievously  amerced  for  his  excessive  distress,  it  does  not  follow 
that  there  was  no  remedy  at  common  law.  There  has  only  been  one  injury, 
viz.,  the  taking  of  the  goods,  and  for  that  injury  the  plaintiff  has  elected  to 
pursue  his  remedy  by  an  action  of  replevin,  in  which  he  has  recovered 
damages  for  the  taking.  He  cannot  separate  one  injury,  and  bring  separate 
actions  for  different  parts  of  it.  [Buluer,  J. — ^If  it  should  appear  on  the 
trial  of  this  action  that  there  was  no  cause  of  distress,  would  not  the  plaia- 
tiff  be  nonsuited  ?]  It  is  only  where  there  is  a  just  cause  of  taking  that  this 
action  will  lie,  because  it  was  only  in  that  case  that  a  remedy  was  required. 
An  excessive  distress,  without  cause,  was  completely  remedied  at  common 
law  by  replevin  or  trespass. 

Lord  Mansfield. — ^Without  doubt  the  plea  is  good.  The  plaintiff  has 
already  recovered  his  goods,  and  damages  for  the  taking  and  detaining  of 
them.  In  that  action  he  has  treated  the  taking  as  wholly  tortious ;  and  be 
shall  not  now  be  permitted  to  say  that  it  was  rightful  in  part. 

WiLLES,  Justice,  of  the  same  opinion. 

BuLLER,  Justice. — ^The  statute  of  Marlbridge  meant  to  give  a  remedy 
where  there  was  none  before,  and  on  this  ground  the  plea  is  good,  for  it 
shows  that  the  plaintiff  has  already  had  his  remedy.  It  is  attempted  to  be 
argued  that  the  taking  is  not  the  same,  but,  in  fact,  it  appears  sufficiently 
tliat  it  was  the  same.  A  recovery  in  one  personal  action  is  a  bar  to  all  other 
personal  actions  upon  the  same  ^subject-matter.  Hitchin  v.  Gamp-  rtoM"] 
bell,  0.  B.,  T.  11  G.  3,  2  Blackst.  799;  3  Wils.  304,  S.  C.  There  •-  ^^^ 
(must  be  Judgment  for  the  defendant.' 

*  See  Hunt's  Gilbert,  p.  C8 ;  Bradby  on  Distresses,  276,  Ist  edit. 
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TURTLE  V.  LADY  WORSLBY.    Nov.  8. 

I^eclaration  for  goods  sold  and  delirered.  Plea.  Coyerture  of  the  dofendaat  in  abate- 
inent.  Replication,  that  at  the  time  of  the  malung  of  the  promi'ses  defendant  was 
living  separate  and  apart  from  her  hnsband  in  adultery,  and  that  she  made  the 
promises  on  her  own  credit,  and  for  her  own  necessary  use,  &c  Demurrer.  Held, 
that  the  plea  was  bad  in  abatement,  as  not  giving  a  better  writ. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered^  to  which  tho 
defendant  pleaded  her  coverture  in  abatement.  Replication,  that  the  de- 
fendant, long  before  she  made  the  said  promises,  &c.,.and  before  the  exhibit- 
ing of  the  said  bill,  viz.,  on  the  19th  November,  1781,  voluntarily  and  of  her 
own  accord  did  elope  from  and  absent  herself  from  the  said  Sir  R.  Worsley, 
her  said  hnsband,  and  continually  from  that  time,  and  at  the  time  of  makinff 
the  said  promises,  &c.,  and  of  exhibiting  the  said  bill,  hitherto  did  and  stiU 
doth  absent  herself,  and  lives  separate  and  apart  in  adultery  from  her  said 
husband,  and  hath  not  been  nor  is  yet  reconciled  to  her  said  husband ;  and 
tliat  whilst  the  said  defendant  so  absented  herself,  and  lived  separate  and  apart 
m  adultery  from  her  said  husband  as  aforesaid,  she  the  said  defendant  made 
the  said  several  promises  aforesaid,  on  her  own  credit  and  for  her  own  neces- 
ssiy  use  and  account,  solely  and  separately,  in  the  manner  of  a  feme  sole, 
ttd  not  upon  or  for  the  use,  credit,  or  account  of  her  said  husband — which 
phuntiff  is  ready  to  verify,  &c.  To  this  replication  the  defendant  demurred, 
and  the  plaintiff  joined  in  demurrer. 

MQii  *Bow€r  for  the  demurrer. — ^The  plaintiff  knew  that  he  was  con- 
*-  ^  traoting  with  a  married  woman,  and  the  question  is,  whether  she,  by 
liTiDg  in  adultery,  acquired  the  power  of  making  contracts  to  bind  herself. 
It  is  settled  that  the  husband  is  not  liable  upon  the  contracts  of  the  wife 
entered  into  by  her  while  living  in  adultery ;  but  it  does  not  follow  from 
thence  that  she  is  herself  liable.  It  cannot  be  maintained  that  a  wife  shall 
be  held  liable  under  these  circumstances,  unless  she  is  also  made  capable  of 

a  airing  property.    She  may  expect  a  fortune  to  be  left  to  her,  and  may 
eavor  in  this  manner  to  secure  it — this  would  tend  to  encourage  adultery. 
The  case  of  Rinstead  v.  Lady  Lanesborough,  ante,  p.  197 ,  turned  upon 

e'  nlar  circumstances,  all  of  which  were  essential,  and  none  of  them  occur 
The  husband  may  be  at  any  time  reconciled  to  his  wife ;  he  may  sue 
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the  adalterer  for  keeping  her  from  him.  This  is  not  one  of  those  excepted 
caaes  in  which,  at  common  law,  a  feme  covert  may  sne  or  be  sued  alone. 
The  language  of  Blagkstone,  J.,  in  Hatchett  v.  Baddelej,  G.  B.  E.  16  G. 
B,  2  Black.  1082 ;  is  strongly  in  favor  of  the  defendant.  Bat  it  will  be 
asked,  is  the  wife  to  starve?  The  answer  is,  that  as  soon  as  she  returns  she  is 
entitled  to  alimony.  [Lord  Mansfield. — That  is  not  so,  she  never  la  entitled 
to  alimony  after  adultery.  The  hasband  may  be  reconciled,  but  he  never 
can  be  compelled  to  allow  her  anything ;  she  can  only  have  alimony  pending 
the  snit,  see  Ayl.  Par.  58.  Burr.  Eccl.  Law.  Marriage,  XII.  8  Blaek.  Com. 
94,  95].  It  will  follow  at  least,  that  if  she  can  contract  she  must  have  pro- 
perty. [Lord  MANsmsLD. — Not  at  all,  the  husband  is  entitled  to  every- 
thing that  comes  to  her.]  The  question  whether  the  hasband  ought  not  to 
have  been  joined  for  conformity  is  still  open,  Lean  v,  Schnts,  C.  B.  £.  18 
Q.  8,  2  Black.  1195.  [Lord  MANSFpp.— The  truth  is,  that  in  that  case 
the  Court  were  greatly  divided  in  opinion  on  the  general  question,  and  rode 
off  on  the  point  of  conformity.] 

Wood,  contra. — ^The  wife  has  forfeited  the  protection  of  her  husband,  and 
her  right  to  dower  and  alimony.  The  husband  is  not  liable,  and  therefore 
need  not  be  joined.  Morris  v.  Marten,  Coram  Baymond,  G.  J.  1  8tr.  647; 
Child  V.  Hardyman,  Coram  Raymond,  C.  J.  2  Str.  875 ;  2  Inst.  435.  r«292i 
*If  the  husband  is  not  liable,  what  is  the  remedy  of  the  creditor,  and  >-  ^ 
is  not  the  wife  to  be  allowed  to  supply  herself  with  necessaries?  This  does 
not  resemble  the  case  of  Hatchett  r.  Baddely,  for  here  it  is  averred  that  the 
wife  was  living  apart  in  adultery,  and  was  not  reconciled.  In  that  case  too, 
the  action  was  not  for  necessaries.  Lean  v.  Schuti  was  a  case  of  amrate 
maintenance;  which  was  also  one  of  the  grounds  in  Bingstead  v.  Lady  Lues- 
borough. 

BuLLEB,  Justice. — ^Is  there  any  case  where  a  man  is  joined  for  conformity, 
against  whom  no  judgment  can  be  given  ? 

Lord  Mansfield. — ^This  is  a  new  case,  and  of  very  extensive  consequenoe. 
All  the  cases  where  it  has  been  held  that  the  husband  is  not  liable,  pro- 
ceed on  the  supposition  that  the  wife  is  not  entitled  to  alimony,  because 
alimony  may  be  more  but  cannot  be  less  than  necessaries.  If  the  hnsband 
were  liable  for  alimony,  the  creditor  would  certainly  stand  in  the  place  oi 
the  wife.     Let  the  case  stand  for  further  argument  by  civilians. 

On  this  day  Lord  Mansfield  said — ^This  case  stands  to  be  argued  on 
Tuesday  by  civilians ',  but  there  is  no  point  to  argue,  for  the  plea  being  in 
abatement  is  bad. 

BuLLEB,  Justice. — Coverture  is  sometimes  a  plea  in  abatement,  but  it  is 
in  all  cases  subject  to  the  general  rule,  that  a  plea  in  abatement  must  give  a 
better  writ.  It  is  proper  when  a  married  woman  is  sued  for  a  debt  con- 
tracted while  sole.  It  is  giving  notice  that  she  is  now  married,  and  that  her 
husband  must  be  sued  with  her.  That  gives  a  better  writ.  It  would  be 
proper  in  this  case,  on  the  plea  alone;  but  it  appears  by  the  replication,  the 
facts  of  which  are  admitted  on  demurrer,  that  she  was  married  at  the  time  of 
the  promise  made,  but  separated  from  her  husband,  and  living  in  adulteiy. 
The  husband  therefore  cannot  be  sued ;  and  it  appears  upon  this  record,  that 
the  plaintiff  cannot  have  any  better  writ ;  and  consequently  the  plea  amoantB 
to  the  general  issue,  and  there  must  be  judgment  of      Respondeat  ouOer, 


SINGLETON  t;.  BOLTON.    Nov,  13.  [;*298] 

The  plaintiff's  fkfher  prepared  and  sold  a  medicine  called  **  Dr.  Johnson's  yellow  oiot- 
ment,"  for  which  no  patent  had  been  obtained.     The  plaintiff,  after  his  Ikther^s 
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death,  eonttmied  to  sell  Uie  Banie.  The  defendant  Bold  a  medioine  under  the  lame 
name  and  mark.  Held  that  no  aetion  oonld  be  maintained  against  liim  bj  the 
plttiitiff: 

Thomas  Singleton,  the  plaintiff's  father,  sold  a  mediciDe  called  ^'Dr. 
Johoaou'B  yeUow  ointment."  The  plaintiff,  after  his  father's  death,  oon* 
tinned  to  sell  the  medioine,  marked  in  the  same  way.  The  defendant  also 
sold  the  medicine,  with  the  same  mark,  and  for  that  injury  the  present  action 
was  hroaght.  It  was  tried  before  Lord  Mansfield,  when  the  plaintiff  was 
nonsotted.     A  rule  having  been  obtained  for  a  new  trial, 

Lord  Manssisld  said,  that  if  the  defendant  had  sold  a.  medioine  of  his 
own  under  the  plaintiff's  name  or  mark,  that  would  be  a  fraud  for  which  an 
action  would  lie.'  But  here  both  the  plaintiff  and  defendant  use  the  name 
of  the  original  inventor,  and  no  evidence  was  given  of  the  defendant  having 
sold  it  as  if  prepared  by  the  plaintiff.  The  only  other  ground  on  which  the 
action  could  nave  been  maintained  was  that  of  property  in  the  plaintiff,  which 
was  not  pretended,  there  being  no  patent,  nor  any  letters  of  administration. 

Bule  discharged. 

I  Thna  where  a  mannfactnrer  adopted  a  particular  mark  for  his  goods,  in  order  to 
denote  that  they  were  mannfactored  by  him,  it  was  held  that  an  action  on  the  case 
vas  maintainable  by  him  against  another  person  who  adopted  the  same  mark  for  the 
pnpose  of  denoting  that  his  goods  were  manafaotared  by  the  plaintiff,  and  who  sold 
the  goods  BO  mark^  as  and  for  goods  manafaotared  by  the  plaintiff.  Sykes  v.  Sykes, 
B.  B.,  H.  5  G.  4,  8  B.  &  C.  541 ;  6  D.  &  R.  292,  8.  C. 


ELLIS  V.  GALINDO.     Nov.  13. 
(Beported  ante,  vol  L  p.  260,  (note  f  71.) 
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l^erise  to  S.  N.  for  life ;  remainder  to  trastees,  &c. ;  remainder  to  the  first  and  other 
mns  of  the  body  of  S.  N.,  and  the  heirs-male  of  their  respeetiTe  bodies;  and  for 
default  of  such  issae,  to  all  and  eyery  the  daughters  of  8.  N.,  begotten  or  to  be 
begotten ;  and  for  default  of  such  issue,  to  the  right  heirs  of  T.  N.  for  erer. 
Held  that  the  daaghters  of  8.  N.  took  Ufe  estotes  only. 

This  was  an  ejectment  tried  at  Derby,  where  the  verdict  was  found  for  the 
pluQtifF,  subject  to  the  opinion  of  the  Court  on  the  following  case : 

UaiT  TroUope,  being  seised  in  fee  of  the  premises  in  question  in  1784, 
devised  as  follows :  '^  As  touching  the  rest  of  my  temporal  estate,  I  give  and 
deriae  all  my  messuages,  lands,  tenements,  hereditaments,  at  Whitwell  and 
elsewhere,  to  John  Toplis  and  his  heirs,  upon  the  trusts  following :  To  the 
^ue  of  Thomas  Nash,  and  Mary  his  wife,  for  99  years,  if  they  or  either  of 
them  shall  so  long  live :  remainder  to  Samuel  Nash,  son  of  the  said  Thomas 
Nash,  for  life :  remunder  to  the  trustee,  to  preserve  contingent  remainders : 
remainder  to  the  use  of  the  first  son  of  the  body  of  the  said  Samuel  Nash, 
tnd  of  the  heirs  male  of  the  body  of  such  first  son ;  and  for  default  of  such 
^ue,  to  the  use  of  the  second,  and  every  other  son  and  sons  of  the  body  of 
the  said  Samuel  Nash,  severally  and  successively,  and  in  remainder,  one  after 
another,  and  as  they  shall  be  in  seniority  of  age  and  priority  of  birth,  and  of 
^  aeveral  and  respective  heirs-male  of  the  body  and  bodies  of  all  and  every 

>  8.  0. 11  East,  608  n.,  from  the  MSS.  of  Buubb,  J.,  1 B.  &  P.  2S61  n. 
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Buch  son  and  sons,  and  the  heirs-male  of  his  and  their  hody  and  bodies,  law- 
fally  issuing ;  and  for  default  of  such  issue,  to  the  use  of  the  second,  and 
every  other  son  and  sons  of  the  body  of  the  said  Thomas  Naah,  upon  the 
body  of  the  said  Mary  his  wife,  begotten  or  to  be  begotten,  seyerally  and 
successively ;  and  in  remainder,  one  ^ter  another,  as  they  shall  be  in  seniority 
of  age  and  priority  of  birth  ;  and  of  the  several  and  respective  heirs-male  of 
the  body  and  bodies  of  all  and  every  such  son  and  sons,  and  the  heirs-male 
of  his  and  their  bodies,  lawfully  issuing ;  and  for  default  of  such  issue,  to 
the  use  of  all  and  every  the  daughter  and  daughters  of  the  body  of  the  said 
Thomas  Nash,  on  the  body  of  the  said  Mary  his  wife,  begotten  or  to  be  be- 
gotten ;  and  for  default  of  such  issue,  to  the  right  heirs  of  the  said  Thomas 
Nash  for  ever."  The  testatrix,  amongst  other  legacies,  gave  *JC50  pcog^i 
each  to  Mary  and  Jane,  the  daughters  of  the  said  Thomas  Nash.  On  ^  '  ^ 
the  death  of  the  testatrix,  Thomas  and  Mary  Nash  entered,  and  were  pos- 
sessed of  the  premises  during  their  lives,  and  died  leaving  issue  Samuel, 
Mary,  and  Jane.  On  the  death  of  Thomas  and  Mary  Nash,  Samuel  Nash 
entered.  Mary  Nash,  the  daughter,  died  in  1762,  leaving  issue  several  sons 
and  daughters.  In  1766,  Samuel  Nash  died,  leaving  issue  only  a  daughter, 
Mary,  one  of  the  lessors  of  the  plaintiff.  On  his  death,  Jane,  the  surviving 
daughter  of  Thomas  Nash,  entered  on  the  premises,  and  afterwards  suffered 
a  recovery,  and  sold  to  the  defendant  Page.  Jane  Nash  died  in  1782,  and 
on  her  death  the  lessor  of  the  plaintiff  Mary,  who  is  the  heir-at-law  of  Tho- 
mas  Nash;  claimed  the  estate. 

The  question  for  the  opinion  of  the  Court  was,  whether  Jane  Nash  tool: 
an  estate  for  life  or  in  tail. 

Balffuy,  for  the  plaintiff. — The  defendant  claims  under  the  limitation  to  all 
and  every  the  daughter  and  daughters  of  the  body  of  Thomas  Nash,  on  the 
body  of  Mary  his  wife,  begotten  or  to  be  begotten,  and  for  default  of  such 
issue,  to  the  right  heirs  of  Thomas  Nash.  The  question  is,  whether  under 
this  limitation  the  daughters  took  an  estate  for  life  or  an  estate  in  tail  by  im- 
plication. This  is  a  question  of  intention.  The  words  "  as  touching  the  rest 
of  my  temporal  estate,"  do  not  show  that  the  testatrix  intended  more  thaa 
an  estate  for  life.  Right  dem.  Mitchell  v.  Sidebotham,  B.  R.,  T.  21  0.  3, 
ante,  vol.  ii.  p.  759.  In  that  case  it  is  laid  down,  that  express  words  of  limi- 
tation, or  words  tantamount,  are  necessary  to  pass  an  estate  of  inheritance. 
In  order  to  discover  the  intent  of  the  testator  in  using  the  words  *^  in  de&nlt 
of  such  issue,"  it  is  necessary  to  examine  in  what  sense  they  are  used  in  other 
parts  of  the  will.  Now,  in  the  prior  limitation  to  the  sons  of  Thomas  Nash, 
the  words  '^  in  default  of  such  issue,"  mean  such  sons,  and  the  same  constme- 
tion  must  be  put  upon  the  same  words  when  they  follow  the  limitation  to  the 
daughters.  They  therefore  mean  '<  for  want  of  daughters."  An  express 
estate  cannot  be  destroyed  by  implication.  Bamfield  v.  Popham,  Ganc.  1702, 
1  P.  Wms.  54;  Barry  v.  Edgeworth,  Cane.  1724,  2  P.  Wms.  523.  But  it 
will  be  said  that  an  estate  tail  must  be  implied  in  order  to  ^effectuate  r*2961 
the  intention  of  the  testatrix,  for  which  Robinson  v,  Robinson,  B.  ^  ^ 
R.,  M.  30  G-.  2,  1  Burr.  38,  is  an  authority.  No  such  intention,  however, 
can  be  collected  from  this  will,  which  is  evidently  drawn  by  a  conveyancer, 
and  is  technical  throughout.  Where  language  which  has  acquired  a  definite 
meaning  in  the  law  is  used,  the  Court  will  not  presume  an  intention  bontrarj 
to  the  words.  The  testatrix  might  well  mean  to  prefer  her  right  heir,  whom 
she  must  know,  to  the  daughters  of  Thomas  Nash.  Supposing  an  estate  tail 
implied,  what  is  it  to  be  ?  If  general,  then  it  is  larger  than  the  estate  dven 
to  the  sons,  and  there  are  no  words  to  confine  it.  The  words  of  the  wiD  are 
plain,  and  at  the  utmost  the  intention  is  only  doubtful. 

Hillf  Serjeant,  contra. — ^Thb  is  a  question  of  intention^  and  upon  the 
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whole  of  the  will  it  clearlj  appears  to  have  been  the  intention  of  the  testatrix 
to  giTO  to  the  daughters  a  greater  estate  than  for  life,  vis.,  an  estate  in  tail 
general.  The  words  *'  for  default  of  snch  issue/'  following  the  limitation  to 
the  sons,  mean  for  de&nlt  of  the  issue  male  of  the  sons  at  any  period,  how- 
ever remote ;  and  in  the  same  manner  the  words  "  for  default  of  such  issue/' 
after  the  limitation  to  the  daughters,  mean  in  default  of  the  issue  of  the 
daughters.  There  are  other  circumstanoes  of  probability  to  show  the  inten- 
tion of  the  testatrix.  The  devise  is  to  daughters  begotten,  or  to  be  begot- 
ten. Daughters  might  be  bom  after,  and  then  the  remainder  over  to  the 
right  heirs  eonld  not  take  place,  if  the  after-born  daughters  took  only 
an  estate  for  life.  Words  of  limitation  have  been  frequently  supplied. 
Wyld  t;.  Lewis,  Cane.  1  Atk.  432 ;  Evans  v.  Astley,  B.  R.,  M.  5  G.  3,  3 
Burr.  1570 ;  Power  v.  Campbell,  T.  1773,  on  error  from  Ireland.  [Lord 
Mansfield. — ^You  may  take  it  for  granted,  without  citing  cases,  that  mani- 
fest intention  will  supply  words  of  limitation.] 

Baiguy,  in  reply. — ^There  is  no  dispute  as  to  principles ;  the  only  question 
is,  what  was  the  plan  and  evident  intention  of  the  testatrix?  As  to  the  con- 
struction of  the  words  ^^  such  issue,''  Bamfield  v,  Popham,  is  a  decisive  au- 
thority. They  are  words  of  reference,  and  mean  such  issue  as  are  before 
mentioned.  In  the  preceding  limitations  they  mean  ^^  for  default  of  son  or 
r^OQTi  sons."  [Lord  Mansfield. — They  mean  for  '''default  of  all  those 
^  "  -*  limitations.]  Th^^ords  cannot  enlarge  the  interest  given  under 
any  of  the  limitations.  They  are  only  oo-relative  and  co-extensive  with  that 
Interest.  So  when  they  follow  the  limitation  to  the  daughters,  which  is 
dearly  only  an  interest  for  life,  they  cannot  enlarge  that  interest  into  an 
estate  tail.  The  estates  to  the  sons  are  in  tail  male,  and  what  is  there  to  show 
that  the  testatrix  intended  to  prefer  the  son  of  a  daughter,  or  the  daughter 
of  a  daughter,  to  the  daughter  of  a  son  ?  She  might  mean  a  personal  bounty 
to  the  daughters,  for  they  have  legacies  given  them.  By  holding  this  an 
estate  for  life,  the  limitation  over  will  not  be  defeated,  for  it  is  no  more  than 
a  reversion,  the  heir  of  T.  Nash  being  the  heir  of  the  testatrix.* 

Lord  Mansfield. — ^This  is  a  question  which  does  not  admit  of  argument, 
nor  of  a  case  to  be  cited.  The  rules  of  law  are  clear.  In  the  construction 
of  deeds,  a  grant  without  words  of  limitation  enures  for  life  only ;  and  when 
questions  as  to  wills  first  came  into  Courts  of  Common  Law,  the  judges  fol- 
lowed the  rulo  as  to  deeds,  and  not  the  rule  of  the  Civil  Law  as  to  bequests, ' 
see  Hogan  v.  Jackson,  B.  R.,  T.  15  G.  3,  Cowp.  305.  I  have  frequently 
8^d,  that,  in  almost  all  cases,  the  Court,  in  holding  it  a  life  estate,  defeats 
the  intention  of  the  testator,  because  common  persons  do  not  advert  to  the 
difference  between  lands  and  chattels.  The  Court,  therefore,  is  astute  in 
^itfg  out  circumstances  of  intent  from  which  a  limitation  may  be  implied, 
Md  takes  advantage  of  such  circumstances  with  pleasure.  The  question, 
then,  always  is,  whether  there  is  enough  on  the  face  of  the  will  to  imply 
&  limitation ;  for  we  cannot  go  into  conjecture.  I  do  indeed  conjecture, 
^at  a  further  limitation  was  intended,  but  I  do  not  know  what  Is 
there  then  any  power  to  supply  a  limitation  omitted  ?  It  is  unfortunate, 
hat  there  is  no  remedy.  Had  the  words  been,  <'  and  if  they  die  without 
issue/'  it  might  have  been  a  ground  to  imply  an  estate  tail.  But  here  you 
intist  strike  out  the  word  mch.  Then  what  are  the  circumstances  of  inten- 
tion ?  I  cannot  say  that  the  testatrix  meant  to  prefer  the  issue  of  daughters. 
nc29gi  How  are  we  to  supply  the  deficiency '/  '''With  a  general  or  a  special 
-'  limitation  ?     There  is  no  light  to  go  by. 

*  The  fact  that  the  lessor  of  the  plaintiff  was  heir-at-law  to  the  testatrix  was  taken. 
^^  granted,  both  in  the  argument  and  in  the  jadgment,  though  it  did  not  appear  in. 

wiwee. 
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BoLLEB,  Jastice. — ^It  seldom  happens  that  in  the  case  of  wills,  tbe  deoinon 
in  one  instanoe  is  found  applicable  in  another.  Here  Bight  v.  Sidebotham 
has  no  application.  There  is,  however,  one  ease  which  has  been  overiooked, 
bat  which  is  strongly  in  point,  Price  v,  Warren,  Skinner,  266,  which  went* 
to  the  House  of  Lords.  That  case  was  stronger  than  the  present.  Here 
there  is  nothing  in  the  will  to  show  such  an  intention  as  ought  to  dinnheiit 
the  heir  at  law.  Postea  to  the  plaintiffl* 

>  See  Hay  v.  Coventry,  B.  B.,  H.  29  G.  8,  8  T.  B.  88 ;  Foster  v.  Lord  Bonmey,  B. 
B.,  M.  60  O.  8, 11  East,  694;  Doedem.  liTersage  v.  Vanghan,  B.  B.,  H.  2  &  8  6.  4, 
6  B.  &  A  464,  IB.  &  B.  62,  S.  G. ;  Doe  dem.  Tooley  o.  Gnnniss,  C.  B.,  B.  62  G.  3, 
4  Taont.  818 ;  Doe  dem.  Pinnock  v.  Dickson,  post  See  also  Hayes's  Prmdples  for 
ezpounding  dispositions  of  real  estate  to  ancestor  and  heirs  in  tul,  &o.,  p.  82. 


SALOMONS  V.  STAVELY.'    Nov.  11. 

In  declaring  against  tho  endorser  of  a  foreign  bill  of  exchange,  the  omission  of  the 
aTermeut  of  protest  is  only  matter  of  form,  and  cannot  be  taken  adrantage  of 
under  a  general  demurrer. 

This  was  an  action  on  a  foreign  hill  of  exchange  against  the  endorser. 
The  declaration  stated  that  the  defendant  "  had  refused  to  accept  or  pay  the 
same,  of  all  which  premises  the  said  defendant  afterwards,  and  with  all  con- 
venient speedy  to  wit,  on,  &c.,  had  notice.''  To  this  declaration  the  defen- 
dant detiiurred  generally. 

Bower,  for  the  demurrer. — ^The  declaration  is  bad,  in  omitting  the  allega- 
tion of  a  protest.  This  being  a  foreign  bill  of  exchange,  the  protest  is  part 
of  the  custom.  The  bill  being  drawn  from  England  on  a  person  in  Bengal 
is  a  foreign  bill.  An  inland  bill  is  where  both  parties  reside  here.  That 
is  the  definition  given  in  Bacon's  Abridgment,  vol.  iii.,  p.  603.  The  endorser 
of  a  bill  is  exactly  in  the  situation  of  a  new  drawer ;  and  in  Brongh  r. 
Perkins,  B.  R.,  M.  2  Ann.  6  Mod.  80,  1  Salk.  181, 2  Ld.  Raym.  992,  S.  C; 
it  is  said  by  Holt,  G.  J.,  that,  in  the  case  of  a  foreign  bill,  *no  r^oggi 
one  can  resort  to  the  drawer  for  non-acceptance  or  non-payment,  *•  ^ 
without  a  protest.  The  necessity  of  a  protest  appears  also  from  Molloy,  Be 
jure  maritimo,  B.  ii.  c.  10,  §  28.  It  will  be  said  that  protest  is  only  notice. 
The  answer  is  that  the  only  legal  notice  in  esse  of  foreign  bills  is  a  protest 
In  this  case,  one  set  of  bills  was  sent  to  the  West  Indies,  and  the  defendant 
could  not  recover  them  for  want  of  a  protest. 

Morgan,  contra. — It  is  not  necessary  to  deny  that  this  is  a  foreign  bill,  dr 
that  in  the  case  of  a  foreign  bill,  a  protest  is  necessary ;  but  this  mode  of 
declaring  cannot  be  taken  advantage  of  on  general  demurrer.  In  the  old 
entries  the  custom  with  regard  to  bills  of  exchange  is  variously  stated,  bat 
in  several  cases  it  was  held  that  the  custom  need  not  be  stated  whioh  intro- 
duced the  present  general  way  of  declaring.  Mogadara  v.  Holt,  B.  R.,  M. 
8  W.  &  M.  1  Show.  317.  Now  the  protest  is  part  of  the  custom,  and  as 
snch  need  not  be  alleged.  The  want  of  the  protest  may  be  taken  advantage 
of  under  the  general  issue.  There  are  two  precedents  in  the  books  where  no 
protest  is  averred,  Lilly,  Ent.  55,'  Brown's  Yade  Mecum,  27,  Prec.  30, 
though  the  latter  appears  to  be  the  case  of  an  inland  bill. 

Bower,  in  reply,  contended,  that  the  title  being  defectively  set  out,  the 
defendant  might  take  advantage  of  it  on  demurrer  without  the  expense  of  a 
trial. 

I  Note  of  8.  C.  ante,  vol.  ii.,  p.  688,  note  f,  144. 

*  In  this  form  (against  the  drawer)  no  notice  whatever  is  alleged.  It  is  therefore 
dearly  bad. 
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Lord  Mahbrsld.— There  is  no  doubt  but  ibis  10  a  foreign  bill,  and  that 
a  protest  and  notiee  of  the  protest  are  neoessary ;  bat  it  does  not  follow  that 
this  declaration  is  bad.  Notice  is  alleged,  and  protest  is  the  only  legal 
notiee.     Therefore,  on  the  trial,  a  protest  must  be  proved. 

BULIAR,  Justice. — ^The  case  in  Lilly's  Bn^es  is  in  point.  The  only 
qnestion  is,  whether  the  not  alle^nsr  a  protest  in  the  declaration  is  form  or 
sahatanoe  ?  If  fmm  only  it  cannot  be  taken  advantage  of  on  general  demur- 
rer.   The  Court  must  have  thought  so  in  the  case  in  Lilly. 

Demurrer  withdrawn  on  payment  of  costs,  and  giving  judgment  of  the 
term. 


[*300]   *Thc  KING  v.  The  Inhabitants  of  CHEW  MAGNA.    Nov.  12. 
(Reported,  Caldxcott,  866.) 


The  KING  V.  The  Inhabitants  of  EDON,  LONQDON,  and  STANLEY. 

Nov.  12. 

(Reported,  CAiDicon,  874.) 


TONKIN  V.  FULLER.    Nov.  15. 

Vktoalling  bills  are  not  aarignablo ;  but  by  usage,  a  power  of  attorney,  to  the  attor- 
aey,  his  sabetitntcs  and  assigns,  to  reoeiye  the  money,  anthoriies  the  attomoy  te 
assign.  Snch  a  power  is  called  a  general  power,  in  contradistinction  to  a  special 
power,  which  authorizes  the  attorney  only  to  reeeiye.  Where  an  attorney,  acting 
nnder  the  latter  power,  deposited  certain  Tictnalling  bills  with  the  defendant,  as  a 
seeiirity  for  money  borrowed  from  him,  in  an  action  of  troTer  by  the  payee  of  the 
hillfl,  held  that  the  plaintiff  was  entitled  to  recoTer. 

This  was  an  action  of  trover  for  fonr  yiotnalling  bills.  The  bills  in  ques- 
tion were  drawn  in  the  usual  form  by  the  commissioners  at  Plymouth,  on  the 
tressorer  of  the  Tictualling  office  in  London,  and  were  not  in  a  course  of 
payment  when  the  action  was  brought.  They  began  thus :  <'  Mr.  Treasurer, 
we  pray  you  pay  unto  Mr.  Peter  Tonkin  the  sum  of,  &c"  By  the  terms  of 
the  bills  they  were  payable  to  Peter  Tonkin  only,  and  not  to  bis  order. 

The  cause  was  first  tried  before  Lord  Louohborouqh  at  Guildhall,  after 
Easter  Term,  1783.  The  plaintiff  proved  that  the  defendant  had  the  bills  in 
Ub  possession.  The  terms  in  which  the  bills  were  drawn  afforded  prima 
faeU  Evidence  of  the  plaintiff's  property  in  them.  He  then  proved  a  demand 
sod  refusal.  The  defendant,  in  answer  to  this,  contended,  that  the  plaintiff 
iuui  delivered  the  bills  to  one  Denham  Briggs  (since  a  bankrupt),  and  had 
ezeeuted  to  the  said  Denham  Briggs  a  letter  of  attorney,  which  authorised 
him,  ss  it  was  aUeged,  to  dispose  of  them  as  he  pleased,  and  that  Denham 
Briggs,  by  his  agent  D.  Berry,  had  deposited  them  with  the  defendant  as  a 
Becnritv  for  a  sum  of  money  borrowed  of  him.  In  support  of  this  defence 
the  defendant  did  not  produce  the  letter  of  attorney  itself,  but  an  entry  of  it 
m  the  pay  office  in  the  following  words ;  <<  Peter  Tonkin  (of  Plymouth), 
letter  of  attorney  to  Denham  Briggs,  Esq.,  to  receive  and  give  receipts  and 
disehsrges  for  all  sums  of  money  due  to  him  from  the  commissionem 
«3Q|-|  *of  the  victualling."  Dated  12th  December,  1777.  The  plaintiff 
^  ^  would  have  proved  by  the  officers  of  the  pay  office,  that  this  was  an 
entry  of  a  special  letter  of  attorney  to  receive  the  contents  of  the  bill  when 
dae,  and  that  the  entry  of  a  genend  letter  of  attorney  to  receive  and  assign 
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would  have  been  different ;  but  Lord  Louohbobovoh,  before  whom  tlie  < 
was  tried,  declaring  it  to  be  bis  opinion  that  a  letter  of  attorney  to  reeeiTe 
was  a  letter  of  attorney  to  assign,  such  proof  became  useless.  Lord  Lough- 
BOBOUOH  summed  up  very  strongly  for  the  defendant,  upon  which  the 
plaintiff  submitted  to  be  nonsuited. 

In  Trinity  Term  the  plaintiff  commenced  this  action  in  the  King's  Bench, 
and  declared  in  Middlesex,  where,  being  an  attorney,  he  had  a  right  to  keep 
the  venue.  The  trial  came  on  at  the  sittings  after  Trinity  Term.  In  addi- 
tion to  the  above  proofs  the  officers  of  the  pay  office  gave  the  following  evi- 
dence : 

That  victualling  bills  were  in  practice  assigned  by  a  blank  assignment 
which  accompanies  the  bill.     That  this  assignment  may  be  made  either  by 
the  payee,  or  his  attorney,  properly  authorized  to  make  it.     That  the  letters 
of  attorney  which  a  payee  may  execute  are  of  two  sorts :  one  gives  an  au- 
thority to  the  attorney  to  receive  and  give  discharges,  the  other  gives  this 
authority  to  the  attorney,  his  substitutes  and  assigns  (a  printed  form  of  each 
sort  was  then  produced,  in  which  this  difference  appeared).  That  the  former^ 
which  is  called  a  special  letter  of  attorney,  enables  the  attorney  to  receive 
the  money  when  due,  but  gives  him  no  power  to  assign ;  and  that  the  pay 
office  would  not  pay  the  contents  of  the  bill,  when  due,  to  the  assignee  of 
such  an  attorney.     That  the  latter,  which  is  called  a  general  letter  of  attorney, 
enables  the  attorney  to  assign  as  well  as  to  receive.     That  an  entry  of  such 
letters  of  attorney  is  made  at  the  pay  office.     That  assignments  made  bj 
attorneys  are  usually  brought  to  the  pay  office  to  be  marked,  upon  which  the 
officer  examines  whether  there  be  an  entry  of  a  general  letter  of  attorney ; 
and  if  he  finds  one,  he  marks  the  assignment,  which  mark  denotes  that  the 
attorney  had  authority  to  assign.     That  the  entry  above  stated  is  an  entry 
of  a  special  letter  of  attorney  to  receive  only.     That  a  general  letter  of 
attorney  is  entered  thus :  "  A.  B.,  letter  of  attorney  to  C.  D."     [The  boob, 
which  were  produced,  showed  this  ^distinction.]     That  the  officer  i^qqoi 
told  the  defendant  who  applied  to  him,  that  he  would  not  mark  an  *-      "^ 
assignment  made  under  the  special  letter  of  attorney  entered  as  is  above  set 
forth. 

Lord  Mansfield  left  the  case  to  the  jury  with  nearly  the  same  obsem- 
tions  as  he  afterwards  made  in  delivering  his  opinion  on  the  motion  for  a 
new  trial.     The  jury  found  a  verdict  for  the  plaintiff. 

The  defendant  having  .moved  for  a  new  trial,  Cowper  and  Piggot  were 
heard  for  the  rule,  and  Wilson^  PeckJianij  and  Gihhs  against  it.  In  support 
of  the  verdict  the  case  of  Maclish  v,  £kins,  B.  B.,  H.  26  G.  3,  Sayer,  73; 
and  see  note  of  S.  C,  13  East,  515  a,  was  cited.  The  defendant's  oouusel 
would  have  produced  at  the  trial,  and  now  again  insisted  upon  a  subseqoest 
decree  of  Lord  Habdwicke  for  staying  proceedings  in  that  cause,  but  u 
the  grounds  of  the  decree  did  not  appear,  the  Court  would  not  suffer  it  to 
be  read.  It  was  argued  for  the  defendant,  that  the  usage  of  assignment 
gave  him  a  title  to  the  bills.  The  plaintiff's  counsel  contended  that  the 
defendant  had  no  right  by  the  general  law,  and  that  the  mode  of  assignment 
established  by  the  usage  had  not  been  observed  in  the  present  case. 

Lord  Mansfield. — I  never  had  any  doubt  on  this  point,  but  as  it  is  t 
very  material  one,  I  wished  it  to  be  considered  here.  The  question  may 
just  as  well  have  been  tried  by  a  Middlesex  as  by  a  London  jury.  Thej 
had  nothing  to  determine  but  the  usage,  and  of  that  the  evidence  was  au 
one  way.  The  only  question  is,  who  has  the  property  in  the  bill  ?  It  most 
be  the  plaintiff's,  unless  he  has  done  something  to  entitle  another.  It  if 
deposited  with  the  defendant  by  one  who  had  it  under  a  limited  power  of 
attorney.     K  the  plaintiff  had  ever  consented  to  the  disposal  of  the  bill,  ho 
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would  Dot  be  allowed  to  object,  nor  would  he  if  the  money  had  ever  come  to 
his  use.  Bat  here  there  is  no  such  pretence.  The  plaintiff  and  the  defen- 
dant  are  equally  innocent.  As  to  the  usage,  the  thing  is  not  assignable,  but 
by  a  contrivance  it  becomes  so.  A  common  letter  of  attorney  does  not 
enable  the  attorney  to  assign ;  delegatus  non  potest  delegare.  The  power  is 
rcTocable  till  the  money  is  received.  The  general  letter  of  attorney  makes 
these  bills  assignable,  and  substitutes  and  assigns  may  receive.  The  letter 
mno  -1  of  attorney  is  registered,  and  the  assignment  is  marked  *at  the  pay 
L  ->  office.  These  facts  were  not  disputed.  Independently  of  the  usage, 
this  letter  of  attorney  does  not  at  law  convey  a  power  to  assign.  The  defen* 
dant  has  taken  the  bill  under  a  bad  title. 

BiTU«£R,  Justice. — ^It  is  admitted  that,  by  the  general  law,  the  defendant 
has  no  title,  but  he  contends  that  the  asage  gives  him  a  right;  yet  that 
usage  is  against  him.  This  has  been  resembled  to  the  case  of  a  bond  depo* 
sited  by  an  obligee  in  a  third  hand,  but  the  cases  are  not  similar.  The 
obligee  has,  Briggs  had  not,  a  power  to  assien  and  dispose  of  the  paper. 
This  is  a  mere  question  upon  the  usage,  which  is  clearly  with  the  plaintiff, 
and  the  case  of  Maclish  v.  Ekins  is  clearly  in  point  for  him. 

Rule  discharged. 

DOE  dem.  The  DUKE  of  NORFOLK  t;.  SANDERS.    Nov.  16. 

The  widow  of  tenant  in  tail  of  copyhold  is  entitled  to  her  free-bench,  though  there  is 
no  coatom  as  to  the  free-bench  of  widows  of  tenants  in  tail,  but  only  as  to  the 
free-bench  of  widows  of  tenants  in  fee. 

Ejectment  by  the  lessor  of  the  plaintiff,  as  lord  of  the  manor  of  Whetham, 
under  stat.  9  G.  1,  o.  29,  to  recover  possession  on  non-payment  of  fine.  The 
caase  was  tried  at  the  last  assizes  for  Sussex,  when  the  following  case  was 
reserved  for  the  opinion  of  the  Court : 

The  lessor  of  the  plaintiff  is  lord  of  the  manor  of  Whetham,  and  the  pre- 
mises  in  question  were  held  of  the  same  manor  by  copy  of  Court-roll  to 
Robert  Sanders  and  his  heirs.  By  the  custom  of  the  manor,  the  widows  of 
tenants  in  fee  are  entitled  to  their  free-bench,  on  the  payment  of  one  penny 
to  the  lord.  The  copyhold  tenants  in  fee  have  been  accustomed  to  settle 
their  estates  in  strict  settlement  and  in  tail,  but  no  instance  has  existed  in 
which  the  widow  of  a  tenant  in  tail  has  survived  her  husband,  except  the 
present  defendant. 

The  said  Robert  Sanders  having  first  surrendered  to  the  use  of  his  will, 
devised  the  premises  to  his  nephew  Robert  Sanders,  and  to  his  heirs  and 
assigns  for  ever ;  and  in  default  of  issue  of  the  body  of  the  said  Robert 
Sanders,  to  Joseph  Sanders  and  his  heirs  for  ever.  Robert  Sanders,  the 
deyisee,  was  admitted  and  died  seised,  leaving  the  defendant  his  widow,  and 
two  daughters.  The  defendant  tendered  one  penny,  and  prayed  to  be  ad- 
r*3041  ™^*^^  *^  ^^^  free-bench.  The  *lord  admitted  the  eldest  daughter 
*-  ■'as  customary  heir,'  and  having  assessed  a  fine,  now  brought  this 
ejectment  under  the  statute  9  0.  1,  c.  29.  Notice  of  this  assessment  and 
fine  was  served  accordingly. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  defendant,  as 
widow  of  Robert  Sanders,  the  devisee,  was  entitled  to  her  free-bench. 

Steele,  for  the  plaintifiF. — ^The  question  is,  whether  on  the  custom  stated, 

^  The  ease  did  not  state  the  daughter  admitted  to  be  an  infant,  which  was  neees- 
nry  to  support  the  ijeetment  under  the  statute.  But  the  defendant  wishing  to  take 
the  lense  ot  the  Court  on  the  merits,  the  objeotion  was  not  made. 
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of  Cumberland,  by  erecting  a  weir  and  stellS;  &c.,  across  tbe  river,  below  the 
plaintiff's  fishery,  which  prevent  the  fish  from  passing  np  the  river  to  the 
fishery  of  the  plaintiff.  Plea,  not  guilty.  At  the  trial  of  the  cause  at  Car- 
lisle before  Buller,  J.,  the  plaintiff  proved  his  title  as  stated  in  the  decla- 
ration ;  and  the  defendant,  who  was  the  lessee  of  the  corporation  of  Carlisle^ 
to  whom  the  fishery  was  worth  £800  a  year,  tendered  evidence  to  prove  an 
immemorial  exercise  of  the  fishery  by  the  corporation  and  their  lessees  in  the 
manner  complained  of  by  the  plaintiff.  The  plaintiff  thereupon  insisted  that 
such  a  fishery  was  illegal  by  statute,  2  H.  6,  c.  15,  which  prohibits  weirs. 
The  defendant  contended  that  the  act  only  applied  to  navigable  rivers,  and 
that  the  object  of  it  was  only  to -preserve  the  navigation,  and  to  prevent  tbe 
destruction  of  *the  fry,  neither  of  which  injuries  was  proved  to  have  r^oAo-i 
occurred  in  the  present  case.  It  was  also  objected  that  the  action  ^  ^ 
would  not  lie,  as  it  was  an  action  brought  for  a  public  nuisance.  Bullkr 
held  that  the  statute  was  decisive  of  the  question,  and  that  it  rendered  the 
fishery  claimed  by  the  defendant  illegal,  and  he  directed  a  verdiot  for  the 
plaintiff. 

A  new  trial  was  moved  for  on  the  grounds  urged  at  the  trial ;  bat  the 
Court  being  of  opinion  that  the  action  lay,  the  argument  turned  chiefly  upon 
the  effect  of  the  statute,  2  H.  6,  and  other  acts  in  pari  materia. 

LeCf  8.  G.,  Sir  T.  Davenport,  Scott,  and  Wood,  showed  cause. 

Wilson,  Ohamlre,  Arden,  and  Law,  contra.  They  relied  on  Magna 
Charta,  c.  2 ;  25  Ed.  3,  c.  4;  45  Ed.  3,  c.  2;  1  H.  4,  c.  12;  12  £d.  4,  c 
7,  and  cited  the  case  of  the  Chester  Mill,  E.  7,  Jac.  1, 10  Rep.  137  b.  The 
defendant  was  prepared  to  prove  that  the  weir  had  existed  from  time  im- 
memorial, and  therefore  the  claim  of  the  plaintiff  must  be  subject  to  it.  The 
plaintiff's  claim  was  as  owner  of  the  soil,  which  was  prima  facie  evidence  of 
a  right  to  fish,  but  might  be  restrained  by  other  rights.  None  of  tbe  acts, 
of  which  there  are  many,  professedly  made  to  protect  the  fisheries,  prohibit 
such  erections.  The  statute,  2  Hen.  6,  c.  15,  was  made  to  prevent  '^Uie 
destruction  of  the  brood  and  fry  of  fish,  and  disturbance  of  the  common  pas- 
sage of  vessels."  The  fry  are  not  injured  by  this  weir,  nor  is  the  passage  of 
vessels  disturbed.  The  river  Eden  was  never  navigable  beyond  this  stell  or 
weir,  as  appears  from  an  act  passed  in  the  reign  of  Georee  I.  to  render  it 
navigable  up  to  this  point.  If  there  be  any  doubt  as  to  the  application  of 
the  statute,  the  usage  which  has  prevailed  would  be  explanatory  of  ity  and 
would  govern  the  construction. 

Lord  Mansfibld. — ^The  opinion  at  Nisi  Prius  went  solely  on  the  ground 
of  the  statute.  If  that  clearly  prohibits  this  mode  of  fishing,  there  is  no 
doubt  that  the  plaintiff  may  maintain  this  action.  The  injury  is  not  to  all 
the  king's  subjects,  but  to  those  who  have  a  right  of  fishing.  As  the  ease 
now  comes  before  the  Court,  it  must  be  admitted  that  the  weir  has  stood 
from  time  immemorial ;  that  it  does  not  interrupt  the  navigation ;  that  it 
does  not  destroy  the  spawn  or  fry  of  '^'the  fijsh ;  and  that  it  is  not  per-  po/Mi 
petual.  The  value  of  the  fisherv  is  great,  and  tho  long  usage  is  >-  '' 
material,  and  I  am  unwilling  to  shut  up  the  point.  It  is  perfectly  clear  that 
the  act  of  Parliament  cannot  go  into  desuetude,  and  that  the  usa^  cannot 
repeal  it.  I  do  not  give  any  opinion,  but  there  are  circumstances  in  the  act 
to  narrow  its  construction.  It  certainly  does  not  mean  all  rivers.  The  eTe^ 
tion  is  not  prohibited,  but  the  standing  continually.  I  should  lean  veij 
much  in  favor  of  the  defendant.  I  think  there  should  be  a  new  trial,  for 
the  purpose  of  putting  the  ^ts  into  a  special  verdict,  the  defendant  to  admit 
that  the  plaintiff  is  entitled  to  the  fishery. 

Buller,  Justice. — ^I  agree  that  there  should  be  a  new  trial  for  the  pur- 
pose mentioned.    It  may  be  a  great  qucstioni  if  it  cooaies  to  the  constnictiim 
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of  the  act ;  bat  if  it  turn  out  that  the  defendant  has  not  nscd  this  weir  ini« 
memorialljy  that  point  will  not  arise.  I  do  not  think  that  the  other  acts 
mentioning  weirs  apply.  Thej  are  made  on  other  subjects.  Weir  does  not 
necessarilj  mean  anything  built  across  a  river.  Oarth  is  an  enclosure, 
ind  not  the  same  as  stelL  As  to  the  usage,  I  know  of  no  authority  that 
local  usage  in  a  particular  riyer,  howeyer  large,  can  be  of  any  weight  in 
eonstming  a  general  act  of  Parliament.  Rule  absolute.  * 

» In  Wild  V.  Hornby,  B.  R.,  H.  46  G.  8,  7  East,  199.  Lord  Ellinborouqh  appears 
to  refer  to  this  case  (in  which  he  was  counsel)  in  the  following  passage :  *'  I  remem- 
ber that  the  stells  erected  in  the  riyer  Eden  by  the  late  Lord  Lonsdale  and  the  cor- 
poration of  Carlisle,  whereby  all  the  fish  were  stdpped  In  their  passage  up  the  riTer, 
vere  pronoaaced  in  this  Court  upon  a  motion  for  a  new  trial,  to  be  illegal  and  a 
pnblie  nuisance."  In  the  report  of  the  same  case  in  8  Smith,  247,  his  Lordship  is 
made  to  say,  **  At  the  Eden  where  the  corporation  of  Carlisle  and  Lord  Lonsdale 
hare  stells  for  the  catching  of  fish,  it  was  held  that  the  keeping  of  them  close  day 
and  night  was  a  public  nuisance ;  and  Lord  Kenton  said,  no  man  can  claim  an  estate 
in  a  public  nuisance.  When  Bullir,  J.,  came  to  try  that  cause,  he  admitted  eyidence 
of  usage,  however,  thinking  that  under  certain  restrictionB  these  stells  might  be 
allowed  by  usage.*' 


[*310]  *IX)E,  on  the  demise  of  DAVY  and  Others,  v.  HADDON.    Nov,  19. 

In  ^ectment  against  a  schoolmaster  who  has  been  remoyed  by  sentence  of  the 
trustees  of  the  school  for  misbehayior,  it  is  not  necessary  for  the  lessors  of  the 
pluntiifto  proye  the  grounds  of  ihe  sentence,  nor  can  tiie  defendant  disproTc  them. 

The  defendant  may  giye  in  eyidence  the  declarations  of  a  former  trustee  who  signed 
the  sentence,  and  who  is  since  dead,  for  the  purpose  of  showing  that  his  signature 
was  corruptly  obtained. 

Where  the  constables  of  a  township  are  (amongst  others)  made  trustees  of  a  school, 
in  ejectment  by  the  trustees  against  the  schoolmaster,  it  is  sufficient  to  show  that 
the  constable  acted  as  such,  without  proying  his  election  and  swearing  in. 

This  was  an  action  of  ejectment  for  lands  in  Suffolk,  devised  by  a  Mr. 
Hetcalfo  for  the  support  of  a  school  in  the  parish  of  Storham.  The  cause 
m  tried  at  Bury  before  Hotham,  B.,  when  the  followiuff  facts  appeared  in 
endence:  The  premises  were  devised  to  trustees,  and  the  election  of  the 
lohoolmaster  was  directed  to  be  by  the  rector,  church-wardens,  and  con- 
stables, to  whom  also  the  power  of  amotion  was  given,  on  cause  to  be  ad* 
jadged  by  them.  The  electors  having  removed  the  defendant,  who  was 
Bchoolmsster,  for  several  causes  stated  in  the  instrument  of  removal,  and 
amongst  others  negligence  and  drunkenness,  filed  an  information  in  Chancery 
tgiinst  him,  which  was  dismissed  without  costs,  the  Chancellor  being  of 
opinion  that  the  remedy  was  at  law.  His  Lordship  at  the  same  time  directed 
ifae  heir  of  the  surviving  trustee  to  convey  to  new  trustees,  who  were  the 
lenors  of  the  plaintiff.  On  the  part  of  the  defendant,  evidence  was  given 
tbt  Davy,  one  of  the  lessors  of  the  plaintiff,  and  who  had  also  been  ohurch- 
Wtfden  at  the  time  of  t^  amotion,  had  said  that  he  would  spend  £500  rather 
tiun  not  turn  out  the  defendant ;  and  evidence  was  tendered  that  Amos,  a 
OQDBtahle,  who  had  signed  the  instrument  of  amotion,  and  who  was  since 
dead,  had  said  in  his  lifetime  that  he  should  not  have  signed  the  adjudica- 
tion of  Davy,  had  he  not  threatened  to  get  him  turned  out  of  his  office  as 
eo&stable,  which  was  worth  £2  10s.  a  year.  The  learned  judge  was  of  opi- 
nioD  that  this  evidence  was  inadmissible,  and  a  verdict  was  found  for  the 
plaintiff.  A  rule  nm  for  a  new  trial  having  been  granted  on  three  groundS| 
first,  that  there  was  not  sufficient  evidence  of  notice  to  the  defendant  to 
attend  at  the  meeting  for  his  removal }  secondly,  that  the  learned  judge  had 
not  put  the  plaintiff  on  proving,  and  had  not  permitted  the  defiendant  to  dis* 
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prove  the  charges  in  the  instrament  of  removal;  thirdly,  that  no  evidence 
was  given  of  the  election  of  the  constables  who  removed,  but  only  that  they 
acted  as  such. 

Graham  and  Le  Blanc  showed  cause.  The  removal  was  an  adjudication 
of  persons  having  competent  authority,  and  like  a  conviction  by  a  jostioe  of 
the  peace,  or  a  removal  by  a  ^college  or  corporation,  good  until  reversed  r^oi  t-i 
by  some  leeil  proceeding.  It  might,  perlups,  be  questioned  in  Chan-  ^  ^ 
eery,  that  Court  having  a  general  superintending  power  over  charities,  or 
perhaps  a  mandamus  might  lie  to  restore  the  defendant ;  but  it  cannot  be 
brought  in  question  before  a  jury  in  an  ejectment,  where  it  is  sufficient  to 
show  a  legal  title. 

Partridge  and  JhreiUmj  contra. — ^In  convictions  under  the  Excise  laws,  the 

Cnds  of  the  convictioDS  are  gone  into  in  actions  against  the  officers,  at 
it  is  a  disputed  point,  and  the  contrary  is  not  yet  settled.  [Lord  Maks- 
FIELD  said,  that  he  did  not  know  that  the  merits  of  the  conviction  could  be 
gone  into,  and  that  he  rather  thought  not.^]  The  authority  to  remove  in 
uiis  case  is  given  not  to  persons  but  to  officers,  therefore  strict  proof  of  their 
appointment  ought  to  have  been  given,  yet  no  proof  was  adduced  of  the 
election  or  swearing  in  of  the  constables,  or  at  least  of  one  of  them.  Evi- 
dence also  was  rejected  of  the  declaration  of  one  of  the  electors,  who  was 
dead,  that  he  had  signed  the  adjudication,  by  the  persuasion  of  Davy,  against 
his  own  opinion.  This  declaration  was  admissible,  under  the  authority  of 
Doe,  dem.  Clymer  v.  Littler,  B.  R.,  M.  2  a.  3,  3  Burr.  1255.  Laatly,  no 
notice  to  quit  was  given  by  the  lessors  of  the  plaintiff  to  the  defendant,  who 
ought  to  have  received  such  notice,  his  title  being  prior  to  that  of  the  pre- 
sent trustees.  [Lord  Mansheld. — ^I  have  no  doubt  upon  any  part  of  the 
case,  except  the  declaration  of  Amos,  which  was  rejected.  As  to  that  I  wish 
to  hear  the  counsel  on  the  other  side.] 

Graham^  in  reply. — ^The  evidence  of  Ames's  declaration  was  not  admissi- 
ble to  coDtradict  his  signature.  There  is  no  instance  of  such  declaratioDfl 
being  allowed  to  be  evidence.  The  case  of  Doe  dem.  Clymer  v.  Littler  de- 
pended on  very  peculiar  circumstances.  Nothing  is  more  dangerous  than  to 
admit  such  evidence.  If  Amos  had  been  alive,  he  could  not  have  contea- 
dicted  his  own  act.  But  supposing  the  evidence  admitted,  it  does  not  amount 
to  anything  that  could  invalidate  the  adjudication,  and  the  Court  therefore 
will  not  grant  a  new  trial. 

'''Lord  Mansfibld. — Several  grounds  have  been  urged  in  support  p,^|Qi 
of  the  rule  for  a  new  trial.  The  first  is,  that  there  is  a  defect  of  1-  -^ 
evidence.  As  to  this,  the  Court  looks  into  the  merits  of  a  case,  and  if  they 
are  not  with  the  application,  slight  evidence,  if  the  jury  believed  it,  will  be 
sufficient.  The  evidence  of  the  notice  is  certainly  sufficient,  and  so  is  the 
evidence  of  the  appointment  of  constables.  The  defendant,  on  any  of  these 
flTOunds,  should  have  supported  his  application  by  an  affidavit  of  the  futs. 
With  regard  to  the  not  going  into  evidence  of  the  charges,  I  think  the 
learned  judge  was  right.  The  adjudication  was  in  a  domestic  forum,  and 
the  merits  of  it  cannot  be  entered  into  in  an  ejectment.  But  my  doubt  is 
upon  the  rejection  of  evidence  tending  to  show  corruption  in  one  of  the 
judges.  Whenever  a  judgment  is  obtained  by  fraud,  it  is  open  to  go  into  it. 
Here  is  a  criminal  charge  against  one  of  the  judges. 

WiLLSS,  Justice.— I  am  of  the  same  opinion  as  to  the  two  first  oljeetions. 
The  last  is  a  nice  point.  If  the  adjudication  was  corrupt,  it  cannot  stand. 
The  Court  did  not  admit  evidence  to  show  Davy's  malice,  which  was  a  sort 

>SeeTen7  v,  Huntingdon,  Hard.  480;  Fuller  v.  Fotch,  Garth.  846;  Roberts  v. 
Fortoae,  Harg.  Law  Traots,  468,  (n);  Brittain  v.  Einnaird,  1  B.  &  B.  43);  Hen- 
shaw  «.  PlaasaiuM,  2  W.  Bl.  1174;  1  PhilL  Et.  866;  7th  ed.  Stark,  £v.  p.  IL  286. 


312] 


3  Douglas.  209 


of  mtroductioD  to  die  evidence  which  was  rejected.  I  incline  to  think,  under 
all  the  circamfitances,  that  in  this  case  the  evidence  ought  to  have  been  ad* 
mitted. 

BuLLEB,  Justice. — Corruption  is  admitted  on  all  hands  to  vitiate,  and  how 
ean  it  be  proved,  if  not  by  the  declarations  of  the  persons  guilty  of  it  ?  I 
think  there  ought  to  be  a  new  trial. 

Rule  abec^ute — on  the  defendant's  undertaking  to  admit  the  plaintiff's 
title,  the  notice,  &c.|  and  to  confine  his  defence  to  the  single  point  of 
oormption.  ^ 

The  cause  was  again  tried  before  Willes,  J.,  at  the  Lent  Assises,  1784, 
snd  evidence  was  given  of  Amos's  declaration,  which  was  uncontradicted. 
A  verdict  having  been  again  found  for  the  plaintiff,  the  Court  set  it  aside  in 
the  following  term,  as  against  evidence.  A  third  trial  was  then  had,  before 
Lord  LouoHBOROUOH,  at  the  Summer  Assizes,  1784,  when,  on  evidence  of 
contrary  declarations  by  Amos,  a  verdict  was  again  found  for  the  plaintiff.  > 

>  The  principle  upon  which  this  case,  so  far  as  it  respects  the  conolasiTeness  of  the 
instrument  of  amotion  proceeded,  has  been  frequently  recognised ;  see  Philip  v.  Bnry, 
B.  R.,  T.  «6  W.  h  M.,  1  Lord  Raym.  6  Comb.  265;  Holt,  716;  1  Show.  8G0; 
[*313]  Skinner,  447;  4  Mod.  106;  2  T.  R.  846,  S.  C.  Rex  v.  Orundon,  B.  R.,  T.  16 
Geo.  3;  Cowp.  316;  Moody  o.  Tharston,  B.  R.,  M.  8  Geo.  1,  Str.  481;  1 
ThUUp's  Et.  356,  7th  ed. ;  but  where  the  risitors  and  feoffees  of  a  school  dismissed 
the  schoolmaster  for  miscondnct,  but  omitted  to  summon  the  master  before  them 
pre^onsly  to  such  dismissal,  it  was  held  that  they  were  not  entitled  to  maintain  an 
ftcdon  of  ejectment.  Boo  dem.  Earl  Thanet  v,  Gartham,  C.  B.,  M.  4  Geo.  4,  1 
Bing.  867. 

^  With  regard  to  aTolding  a  judgment  or  sentence  on  the  ground  of  fraud,  a  dis- 
tinetion  has  been  taken  where  the  person  seeking  to  avoid  it  was  party  to  the  judg- 
ment or  sentence,  in  which  case  it  has  been  held  that  he  cannot  allege  the  f^aud  in  a 
collateral  suit,  but  ought  to  apply  to  the  Court  or  tribunal  which  pronounced  it  to 
▼seate  it.  Pnidham  v.  Phillips,  cited  and  recognised  in  Meadows  v.  Duchess  of 
Kingston,  Cane.  1776;  Ambler,  768;  Hargraye's  Law  Tracts,  466,  S.  C.»  and  see  2 
Evans's  Pothier,  311. 

As  to  the  eridence  of  the  appointment  of  the  constable,  it  was  said  by  Bullbr,  J., 
in  Berryman  v.  Wise,  B.  R.,  T.  81  Geo.  3,  4  T.  R.  366,  that,  in  the  case  of  all  peace- 
officers,  justices  of  tiie  peace,  constables,  &c.,  it  is  sufficient  to  prove  that  they  acted 
in  those  characters,  without  producing  tiieir  appointments,  and  that  even  in  case  of 

morder;  and  see  Gordon's  case,  1  Leach,  C.  C.  618,  4th  ed. 


KE£NE,  on  the  demise  of  PINNOCK  and  Another,  i;.  DICKSON.i  Nov.  21. 

Beiise  to  G.  P.  for  Ufe ;  remainder  to  trustees,  to  preserre,  &c. ;  remainder  to  the 
tntson  of  G.  P.  and  the  heirs  of  the  body  of  such  first  son ;  remainder  to  the  other 
sons  in  like  manner ;  and  for  want  of  such  issue  maU,  then  to  the  use  of  aU  and 
every  the  daughter  and  daughters  of  G.  P. ;  and  for  default  of  such  issue,  to  R.  C, 
snd  the  heirs  of  his  body,  he  taking  the  testator's  name.  G.  P.  had  only  one  son, 
who  died  without  issue,  and  two  daughters,  who  were  the  heirs-at-law  of  the  testa- 
tor. Held  by  Lord  Mansfiild,  and  Bullib,  J.,  that  the  words  <*  for  default  of  such 
iflsae  male"  rendered  Uie  subsequent  devise  contingent  on  their  being  no  son  of  G. 
P.,  end  that  there  having  been  a  son,  who  died,  the  devises  over  were  void,  and  the 
daughters  took  (as  heirs)  in  fee.  Held  bj  Willbs,  J.,  that  the  daughters  took  joint 
estate  for  life,  and  (tembU)  remainders  in  tail 

This  was  an  ejectment  for  lands  in  Warwickshire,  tried,  by  consent,  in 
Middlesex,  after  last  term,  before  Lord  Mansfield,  when  a  special  yerdict 
was  foond,  which  stated  as  follows : 

1 8.  C,  dted  8  T.  R.,  496,  and  reported,  but  without  the  arguments  of  oonnsel,  and 
thejuagmentof  BuLLBB,  J.,  1  B.  &P.  264  (n). 
Vol.  XXVL— 14 
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Henry  Dakins,  being  seised  in  fee  of  the  premises  in  question,  on  the  5th 
of  August,  1747,  devised  his  real  estates  in  Great  Britain  to  his  brother, 
Philip  DakinS;  for  *life ;  remainder  to  his  niece,  Grace  Pinnock,  for  r*©!  «i 
life ;  remainder  to  trustees,  to  preserve  contingent  remainders ;  re-  *-  -* 
mainder  ^^  to  the  first  son  of  my  said  niece,  Grace  Pinnacle,  and  the  heirs  of 
the  body  of  such  first  son,  lawfully  issuing  ;"  remainder  to  the  other  sons  in 
like  manner )  ''  and  for  want  of  such  issue  male^  then  to  the  use  and  behoof 
of  all  and  every  the  datighter  and  daughters  of  my  said  niece,  Grace  Pinnock ^ 
begotten  or  to  be  begotten  ;  and  for  default  of  such  issue,  then  to  the  use  of 
Ei chard  Corbin,  and  the  heirs  of  his  body ;  and  for  default  of  such  issue,  to 
the  use  of  the  second  son  of  Gawin  Corbin,  deceased,  and  the  heirs  of  his 
body,''  with  a  proviso  that  the  Corbins,  on  coming  into  possession,  should 
take  the  name  of  Dakins. 

The  testator,  by  a  former  part  of  his  will,  devised  an  estate  in  Jamaica  to 
his  brother  Philip  for  life ;  another  estate  to  Grace  Pinnock,  and  the  heirs 
of  her  body ',  remainder  to  Philip  Pinnock,  her  husband,  in  fee ;  another 
estate  to  Philip  Pinnock,  in  fee;  another  estate  to  Elizabeth  Pinnock, 
daughter  of  Grace,  for  life ;  remainder  to  trustees,  to  preserve,  &c. ;  remainder 
to  the  heirs  of  the  body  of  Elizabeth  Pinnock  ;  remainder  to  the  heirs-male 
of  Grace  Pinnock,  and  their  heirs,  for  ever ;  remainder  to  all  and  every  the 
daughters  of  Grace  Pinnock,  equally  to  be  divided,  and  to  the  heirs  of  their 
bodies ;  remainder  to  Grace  Pinnock,  for  life ;  remainder  to  Philip  Pinnock, 
for  life ;  remainder  to  the  heirs  of  Grace  Pinnock.  The  residue  of  his  real 
estate  in  Jamaica  he  devised  to  Philip  Pinnock,  for  life ;  remainder  to  Grace 
Pinnock,  for  life ;  remainder  to  trustees,  &c.,  with  the  same  limitations  rer- 
hatim  as  in  the  English  estate,  and  the  same  proviso  that  the  Corbins  should 
take  his  name. 

The  testator  died  on  the  1st  of  October,  1748,  his  brother  Philip,  and 
Grace  Pinnock,  being  then  living.  Philip  Dakins  entered  upon  the  premises, 
and  died  on  the  1st  of  May,  1749.  Philip  and  Grace  Pinnock  had  issue  a 
son,  Dakins  Pinnock,  who  was  born  after  the  death  of  the  testator,  and  three 
daughters  ]  Elizabeth,  who  was  born  in  the  lifetime  of  the  testator,  and  Mary 
and  Grace,  born  after  his  decease.  Dakins  and  Elizabeth  died  without 
issue  in  the  lifetime  of  Philip  and  Grace  Pinnock.  Grace  Pinnock,  the 
mother,  died  on  the  1st  of  August,  1769,  and  Philip  Pinnock,  on  the  1st  of 
March,  1778.  Mary  Pinnock,  on  the  1st  of  June,  1774,  married  James 
Dickson,  and  died  *in  the  lifetime  of  her  father,  leaving  Mary,  the  r^to-ici 
defendant,  her  only  daughter  and  heir  at  law.  Grace  Pinnock,  the  ^  ^ 
daughter  married  George  Pinnock,  and  is  still  living,  and  she  and  her  hus- 
band are  the  lessors  of  the  plaintiff.  The  said  Grace  Pinnock,  and  Mary 
Dickson,  the  defendant,  are  the  heirs  at  law  of  the  testator,  Henry  Dakins. 

[A  question  concerning  the  Jamaica  estate  having  come  on  at  the  Cockpit, 
Lord  LoUQHBOBOUOH  adjourned  the  cause,  and  directed  the  present  ejectment 
to  be  brought  for  the  English  estate,  in  order  to  have  the  opinion  of  the 
Court  of  King's  Bench.] 

The  case  was  argued  in  Trinity  Term  by  Gi-aham  for  the  plaintiff,  and  by 
Wilson  for  the  defendant. 

Graham,  for  the  plaintiff. — Grace  Pinnock  and  Mary  Pinnock,  the 
daughters  of  Grace  Pinnock,  took  either  estates  for  life,  or  estates  for  life 
with  several  inheritances  in  tail,  with  cross  remainders.  There  are  various 
cases  which  show  that  the  words  ''  for  default  of  such  issue"  will  not  enlarge 
the  life  estate  expressly  given  to  Grace  Pinnock,  the  testator's  niece.  Bam- 
field  v.  Popham,  Cane.  1702,  1  P.  Wms.  54 ;  Barry  v.  Edgeworth,  Cane 
1729,  2  P.  Wms.  523  ;  Loddington  v,  Kime,  B.  R.,  E.  9  W.  3,  Salk.  224; 
1  Ld.  Raym.  202 ;  3  Lev.  431,  S.  C.    There  is  nothing  unreasonable  in  sup- 
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posing  thai  the  testator  meant  to  give  life  estates  to  the  daughters.  The 
presumption  of  law  is  in  &vor  of  snch  an  interpretation ;  and  if  there  is  any 
doabty  the  rale  laid  down  in  Gath  v.  Baldwin,  Ganc.  1755,  2  Yes.  sen.  659, 
must  prevail :  that  where  the  intent  stands  in  equilihrioy  on  the  face  of  the 
will,  the  Court  is  not  warranted  in  taking  a^aj  the  benefit  of  the  legal  opera* 
tion  of  the  words.  With  regard  to  the  second  ground — if  an  estate  of  in* 
heritanoe  in  the  daughters  is  to  be  inferred,  there  is  no  reason  for  making  it 
a  tenancy  in  oommon :  Courts  of  law  used  formerly  to  lean  much  to  joint 
tenancy,  but  latterly,  there  being  found  to  be  no  inconvenience  in  splitting 
estates,  the  leaning  has  been  the  other  way.  Still  there  is  no  ease  of  an  im- 
plication of  a  tenancy  in  common.  Fishe  v.  Wigg,  B.  R.,  H.  1700,  1  P. 
Wms.  14.  Here  the  will  may  be  effectuated  by  holding  that  G-race  and 
r*3161  ^^^  ^^^  '"^  estate  *in  joint  tenancy  for  life  with  several  inheri- 
^  ^  tancies  in  tail,  with  cross  remainders.  Litt.  §  283.  Cook  i^.  Cook, 
Cane.  E.  1706,  2  Vem.  645. 

Wt2ar>n,  contra. — ^The  devise  to  the  unborn  daughters  of  Orace  Pinnock 
gave  them  estates  tail.     With  regard  to  the  testator's  intent^  no  doubt  can  be 
entertained.     It  is  true  that,  in  general,  there  must  be  words  of  limitation  in 
a  will  as  well  as  in  a  deed ;  but  where  the  intent  is  manifest,  the  Court  will 
imply  an  estate  of  inheritance,  without  words  of  limitation,  or  anything  like 
them.    In  Cough  v.  Howard,  B.  R.,  T.  12  Jac.  1, 3  Bulstr.  127 ;  Croke,  J., 
pats  the  case,  where  a  man  deviseth  Blackacre  to  his  eldest  son  and  his  heirs 
for  bis  part  or  portion,  and  Whiteacre  to  his  youngest  son  for  his  part  (omit- 
ting heirs),  yet  here  he  shalf  have  it  in  the  same  manner  as  the  other  hath 
Blackacre.     This  will  is  inaccurately  penned,  and  several  clauses  show  that 
the  testator  has  used  technical  words  without  understanding  their  import. 
There  is  no  case  in  which  a  limitation  to  an  unborn  child  has  been  construed 
an  estate  for  life.     [Bulleb,  J. — ^In  Cook  v.  Cook,  and  I  think  in  Goodwin 
V.  Gh>odwin,  Cane.  1746,  3  Atk.  370,  it  was  held  that  afterborn  children 
should  take  for  life.]     It  is  manifest  that  it  was  the  testator's  intention  that 
the  whole  line  of  Grace  Pinnock  should  take,  and  that,  without  any  proviso^ 
for  assuming  his  name.     The  relative  suchy  after  the  limitation  to  the  sons  of 
Oraoc  Pinnock,  includes  the  daughters  of  sons.     The  words  ''sons"  and 
'*  children"  have  been  held  to  be  words  of  limitation  in  a  will.     King  v. 
Melling,  B.  R.,  M.  24  Car.  2,  1  Ventr.  225,  231 ;  see  ante,  vol.  ii.  p.  433, 
(n):  Burchett  v.  Durdant,  Scacc.  T.  2  W.  &  M.  2  Ventr.  211 ;  Robinson 
v.  Kobinson,  B.  R.,  M.  80  Geo.  2,  1  Burr.  38 ;  Evans  v.  Astley,  B.  R.,  M. 
6  Geo.  3,  3  Burr.  1570 ;  Hodges  t;.  Middleton,  B.  R.,  T.  20  Geo.  3,  ante, 
voL  ii.  p.  431.     The  case  of  Evans  v,  Astley  very  nearly  resembles  this, 
^t  is  even  stronger.     There  the  devise  was  ''  to  every  son  and  sons  of  the 
^y  of  Charles  Buekenfield,  and  for  want  of  such  issue,"  &c. ;  and  this  was 
lieid  to  give  an  estate  tail  to  the  sons  of  Charles  Buekenfield,  who  should 
^  SQccessively.    The  case  was  decided  on  the  whole  scope  and  complexion 
of  the  will.    The  word  issue,  in  the  introduction  to  the  next  devise,  is  a 
r^BlTl  '^S®^^'^  ^^^  Applying  ^  <ill  descendants,  and  shows  that  the  estate 
^  was  not  to  go  over  until  all  the  issue  of  Grace  Pinnock  had  failed, 
^e  tnaUf  in  the  preceding  clause,  has  the  same  meaning.     [Lord  Mans- 
'^D. — It  is  a  word  of  reference.     In  the  former  clause  it  means  for  want 
of  such  sons.]  It  is  evident,  from  the  whole  of  the  will,  that  the  technical  words 
^  give  an  estate  of  inheritance  to  the  daughters  of  Grace  Pinnock  have  been 
^t  oat  by  mistake ;  but  the  Court  will  supply  them,  as  in  the  case  of  an 
^te  to  A,  <<  and  if  he  die  without  issue,"  which  is  a  mistake  of  the  same 
Uod.    With  regard  to  the  second  point  it  cannot  be  supposed  that  the  testa- 
^r  intended  snch  a  complicated  devise.     Very  little  is  required  to  make  a 
^uaocy  in  common. 
Lord  Hansfuld. — ^Nobody  is  counsel  for  the  remainderman,  who  is  ma- 
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terially  interested  in  some  of  the  qaesttons.     Let  it  stand  for  a  second  arga- 
ment,  and  let  the  remainderman  have  notice  that  he  may  be  heard. 

Accordingly,  in  Michaelmas  Term,  the  case  was  areoed  by  the  Solicitor- 
General  Mansfield  for  the  plaintiff;  by  JPiffoU  for  the  defendant,  and  bj 
Bower  for  the  remainderman. 

Man$fiddf  S.  O. — The  real  question  is,  whether  G-race  Pinnock^  the  leBsor 
of  the  plaintiff,  the  daughter  of  Grace  Pinnock,  and  the  sister  of  Mary,  whona 
she  surrived,  took  the  whole.  The  question  arises  on  the  devise  to  the 
daughters  of  Grace  Pinnock,  without  words  of  limitation.  The  lessor  of  the 
plaintiff  contends  that,  by  that  devise,  she  either  took  the  whole  herself  for 
life,  or  that  she  and  hor  sister  took  a  joint  estate  for  life,  which  by  survivor- 
ship is  now  vested  in  herself.  The  will  gives  no  estate  tail  to  the  daughters 
of  Grace  Pinnock;  the  words  ''for  default  of  such  issue/'  after  the  devise 
to  the  daughters  of  Grace  Pinnock,  cannot  mean  the  issue  of  those  daughters, 
because  no  issue  of  such  daughters  have  been  mentioned.  If  the  words  of 
the  will  do  not  give  an  estate  tail,  is  there  anything  in  the  will  to  show  the 
intention  of  the  testator,  that  the  daughters  of  Grace  Pinnock  should  take 
such  an  estate,  and  what  kind  of  an  estate  is  it  to  be,  in  tail  male,  female  or 
general  ?  The  testator  uses  the  same  words  in  disposing  of  the  Jamaica 
estate,  and  it  is  not  probable  that  the  mistake,  if  accidental,  should  occur 
twice.  The  circumstance  that  the  Corbins  are  required  to  take  the  testator^s 
name,  and  the  absence  of  *8uch  a  direction  in  the  devise  to  the  r#oiQi 
daughters,  seems  to  show  that  the  latter  were  not  intended  to  take  *-  -' 
an  estate  of  inheritance.  At  all  events,  even  supposing  an  estate  tail  to  be 
implied,  still  the  daughters  would  take  a  joint  estate  for  life.  There  are  no 
words  of  severance,  Litt.  §  283,  and  therefore,  though  the  inheritanoe  may 
be  several,  the  plaintiff  is  entitled  to  recover. 

Pigottf  for  the  defendant. — ^It  is  not  necessary  to  go  through  all  the  cases 
that  have  been  decided  respecting  the  intention  of  testators,  and  the  rules  of 
law  which  have  been  deduced  from  them.  It  will  be  admitted  that  the  in- 
tention of  the  testator  must  govern.  From  the  whole  scope  and  purview  of 
this  will,  it  is  obvious  that  it  was  the  intention  of  the  testator  that  all  the 
issue  of  Grace  Pinnock  should  take  before  the  estate  went  over.  This  general 
intention  must  prevail  and  overrule  the  subordinate  intention.  The  testator's 
brother,  Philip  Bakins,  is  first  named,  and  then  his  niece,  Grace  Pinnock. 
The  words  "and  for  want  of  such  issue  male"  give  an  estate  in  tail  male  to 
him,  and  the  words  ''  for  default  of  such  issue,''  and  the  subsequent  limitation, 
give  her  an  estate  in  tail  general,  and  take  in  all  her  issue  female.  Unless 
this  be  the  proper  construction  of  the  will,  the  words  "  in  default  of  such 
issue"  must  be  rejected.  Had  the  testator  intended  that  the  daughters  of 
Grace  Pinnock  should  take  estates  for  life  only,  he  would  have  limited  such 
estates  technically  ''  for  life,"  as  in  other  parts  of  the  will.  With  regard 
to  the  tenancy  in  common,  it  must  be  admitted  that,  if  the  daughters  took 
estates  for  life,  it  would  be  a  joint  estate,  but  if  they  took  estates  tail,  it  is 
more  consonant  to  the  intention  of  the  testator  to  hold  that  they  took  in 
common.  TLord  Mansfield. — ^The  estates  to  the  sons  are  in  toil  general, 
and  to  the  daughters  "  for  want  of  such  issue  male."  Now  there  was  a  son, 
and  therefore  the  contingency  has  not  happened.  If  the  estate  is  limited  after 
failure  of  issue  male  of  that  son,  it  would  be  too  remote.  This  point  has  not 
been  argued.     Mr.  Pigott's  argument  is  much  too  general.] 

Bower  J  for  the  remainderman,  said  that  he  was  not  prepared  to  argue  the 
point  thrown  out  by  the  Court  otherwise  than  that  it  would  defeat  the  whole 
will.  It  is  clear  that  it  was  the  testator's  intent  that  the  limitations  subse- 
quent to  the  first  should  take  effect  in  some  manner,  and  it  is  for  the  Conrt 
to  say  how.  The  only  way  to  give  the  ^remainderman  an  interest  pteoiQ-i 
at  present  is  to  consider  it  an  estate  for  life  in  common  to  the  daugh-  ^        -' 
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^iss.  A  presamptiott  arises  in  &vor  of  this  oonstrnction  from  the  testator's 
desire  to  continae  his  family  name.  The  devise  is  to  all  and  every  the 
daoghters,  whieh  wonld  make  a  tenancy  in  common. 

Mtmsfieldy  in  reply. — ^It  is  not  necessary  to  reject  the  words  '^  for  defauU 
of  such  issne ;  they  mean  the  issue  of  Grace  Pinnock,  the  only  person  whose 
issue  had  been  mentioned  before.  But  those  words  cannot  ^ve  Grace  Pin- 
nock  an  estate  for  life  in  tail,  because  she  has  an  express  estate  for  life,  with 
remainders  to  her  sons  and  daughters,  who  all  take  by  purchase.  No  case 
has  been  cited  to  show  that  this  is  a  tenancy  in  common.  Upon  all  the 
points  hitherto  agitated,  it  is  clear  that  the  daughters  took  estates  for  life. 
With  regard  to  the  point  thrown  out  by  the  Court,  the  words  "  for  want  of 
such  issne  male"  mean  merely,  on  failure  of  the  preceding  limitations.  If 
otherwise,  the  first  son  must  take  an  estate  tail ;  remainder  to  the  other  sons 
in  tail ;  remainder  to  himself  in  fee,  which  is  inconsistent  with  all  the  rest 
of  the  will.  It  must  be  construed  in  the  same  manner  as  if  the  limitations 
over  were  to  strangers.  It  is  a  mere  accident  that  these  parties  happen  to 
be  the  heirs-at  law  of  the  testator,  and  that  they  will  take  on  the  limitations 
heing  void. 

Lord  Mansfield. — ^There  is  no  case  exactly  like  this,  though  it  much  re- 
sembles the  case  of  Doe  v.  Page,  ante,  p.  294 ;  decided  last  week.  I  think, 
in  my  own  private  opinion,  that  the  whole  difficulty  arises  out  of  a  blunder, 
and  that  it  was  meant  to  follow  the  devise  to  the  daughters  with  a  limitation 
to  the  issue  of  the  daughters,  but  the  Conrt  cannot  supply  words  upon  mere 
eonjectare.  I  am  inclined  to  adopt  the  construction  that  the  daughters  take 
in  fee,  a  construction  warranted  by  the  former  limitations.  The  limitations 
over  are  "  for  want  of  such  issue  male,"  which  must  mean  son.  According 
to  the  event,  there  was  no  want  of  a  son,  and  therefore  the  contingency  has 
not  happened  on  which  the  devisees  over  are  to  take  effect,  and  the  latter 
limitations  are  at  an  end.  This  satisfies  my  conscience  in  the  construction 
of  so  doubtful  a  will. 

WiLLBS,  Justice. — My  opinion  has  varied  several  times.  I  am  clear  that 
pfooQi  ^bo  testator  never  meant  that  the  Oorbins  '''should  take  while  there 
*-  "  -'  was  any  issne  of  the  daughters  of  Grace  Pinnock.  The  construction 
vhich  destroys  the  remainders  over  on  the  birth  of  a  son,  would  answer  the 
t^tator's  intent,  which  was,  that  the  Pinnocks  should  take  first ;  but  I  can- 
not go  that  length,  as  there  is  no  case  on  the  point,  and  it  may  affect  other 
cases.  The  estate  to  the  daughters  is  a  joint  tenancy  for  life,  with  several 
inheritances.  The  lessor  of  the  plaintiff  is  therefore  by  survivorship  entitled 
to  the  whole  for  life.  I  think  the  words  '<  for  default  of  such  issue"  may 
in  this  case  give  an  estate  tail  to  the  surviving  daughter ;  but  I  do  not  give 
ftn  express  opinion  on  that  question. 

BuLLEB,  Justice. — ^I  have  no  doubt  on  any  of  the  points.  The  will  is  a 
very  embarrassed  one,  and  on  that  I  rely  a  good  deal ;  for  if  a  particular  in- 
tention do  not  appear,  the  words  must  have  their  legal  sense.  With  regard 
to  the  limitation  to  the  daughters,  as  the  estate  is  given  to  them  without 
words  of  limitation  it  is  only  for  life,  and  we  are  bound  to  say  that  the  testa- 
tor did  not  mean  to  give  an  estate  tail,  as  it  appears  from  other  parts  of  the 
will  that  he  knew  how  to  limit  such  an  estate.  The  estate  is  limited  to  the 
daughters  '<  for  default  of  such  issue  male."  The  rule  is,  that  in  wills,  if 
such  a  construction  can  be  made  as  to  give  effect  to  every  word,  they  shall 
all  stand.  This  will  be  done  if  we  construe  issue  male  to  mean  sons.  Then 
the  limitation  to  the  daughters  is  an  executory  devise,  and  before  the  expi- 
ration of  the  estate  tail,  the  event  on  which  they  were  to  take  was  to  happen 
or  not.  It  cannot  be  a  remainder  after  the  estate  tail  to  the  sons,  because 
the  event  on  which  the  daughters  are  to  take  might  happen  before  the  expi- 
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ration  of  the  estate  tail.     The  limitations  over  are  all  void;  and  the  daaghtos 
are  entitled  to  moieties  in  fee. 

Judgment  for  the  plaintiff  for  one  moietj,  and  for 
the  defendant  for  the  other  moiety.^ 

*'See  Doe  dem.  Dacre  v.  Dacre,  C.  B.,  E.  88  G.  8,  1  B.  &P.  260;  S.  C.  in  Error, 
P.  T.  R.  112 ;  Doe  dem.  Cumberbach  v.  Pcrryn,  B.  R.  M.  80  G.  8,  8  T.  R.  484  :  Lewis 
dem.  Ormond  v.  Waters,  B.  R.  E.  45  G.  8,  6  East,  886;  Foster  v.  Romney,  B.  R., 
M.  50  O.  8,  11  East,  594;  Goodright  dem.  Lloyd  v.  Jones,  B.  R.,  E.  ^  Q.  3,  4  M. 
Sc  S.  88. 

*'  The  uniform  language  of  the  Courts,  in  every  case  where  questions  of  this  nature 
have  been  agitated,  is  adverse  to  the  contingent  construction.  In  opposition  to  this 
train  of  adjudications  there  appears  to  be  only  one  authority  which  can  be 
^adduced  for  giving  to  the  words,  *  for  default  of  such  issue,'  the  effect  of  ren-  [^321] 
dering  the  posterior  limitations  dependent  on  the  event  of  no  object  of  the 
preceding  limitations  ever  coming  into  existence.  This  is  Keene  dem.  Pinnockv. 
Dickson,  which  arose  upon  limitations  (after  certain  estates  for  life)  to  the  first  uid 
other  sons  of  A.,  successively  in  tail  general,  and  for  want  of  such  issue  male,  to  all 
and  every  the  daughter  and  daughters  of  A.,  thereafter  to  be  begotten,  and  for  de- 
fault of  such  issue  to  B.  in  tail,  and  in  default  of  such  issue  to  C.  in  tail ; — and  tie 
question  argued  was,  whether  the  daughters  took  an  estate  for  life  or  in  tail;  bst 
Lord  Mansfield's  opinion  was,  that  as  there  had  been  a  son  of  A.,  the  estate  of  the 
daughters  never  arose,  and  therefore  they  (being  the  testator's  co-heiresses)  were 
entitled  by  descent,  which,  he  observed,  would  effectuate  the  intention,  as  the  omis- 
sion of  words  of  inheritance  was  evidently  a  blunder.  This  decision  is  at  vanance 
with,  and  is  clearly  overruled  by,  the  several  subsequent  cases  before  cited.  It  was 
said  by  Mr.  Justice  Batlit  in  Goodright  v.  Jones,  not  to  have  been  followed  in  Doe 
V,  Dacre,  and  the  determination  of  the  Court  in  Goodright  v.  Jones  has  deprived  it  of 
even  the  shadow  of  authority.  In  Pinnock  v.  Dickson  the  doctrine  indeed  seems  to 
have  undergone  no  discussion,  but  was  evidently  (as  appears  from  the  close  of  the 
judgment)  caught  at  by  Lord  Mansfisld  as  a  scheme  for  securing  the  property  to 
the  nieces  and  co-heiresses  of  the  testator  (who  must  otherwise  have  been  excluded 
by  strangers,  or  more  remote  relations) ;  and  the  case  may  be  ranked  among  those 
in  which  that  eminent  judge  allowed  considerations  of  such  a  nature  to  exercise  an 
undue  influence  over  his  mind,  disregarding  the  mischief  of  shaking  general  rules." 
Haye's  Principles  for  expounding  the  Dispositions  of  Real  Estate  to  Ancestor  and 
Heirs  in  Tail,  &c.,  p.  89.  The  above  observations  are  confirmed  by  the  present  re- 
port of  the  principal  case,  from  which  it  appears  that  the  point  as  to  the  contingescy 
was  never  argued  at  the  bar,  and  that  Lord  MANsriBLo's  opinion  was  expressly  dis- 
sented from  by  Mr.  Justice  Willbs. 


DAVID  BARCLAY,  SILVANUS  BEVAN,  and  AMBROSE  BENNIG 
V.  JOHN  LUCAS.*    Nov.  21. 

The  defendant  entered  into  a  bond  to  the  plaintiffs,  reciting  that  the  plaintiffs  at  the 
recommendation  of  the  obligor  had  agreed  to  take  P.  J.  into  their  service  and  em- 
ploy, as  a  clerk  in  their  shop  and  counting>house,  and  the  condition  was,  that  if 
P.  J.  should  faithfully  account  for,  &c.,  to  the  plaintiffs  all  such  sums  as  he  should 
receive  in  the  service  of  the  plaintiffs  then,  &c.  The  plaintiffs  afterwards  took  B. 
B.  as  a  partner  into  their  business.  Held,  that  the  defendant  was  liable  for  money 
embezzled  by  P.  J.  after  the  new  partnership. 

This  was  an  action  of  debt  on  bond.  The  defendant  prayed  oyer  of  tbe 
bond  and  condition.  Tbe  bond  was  from  *the  defendant  and  one  r^021 
John  Philips  for  £500,  dated  23d  February,  1779.— The  condition  L  ^ 
recited,  that  the  plaintiffs  at  the  recommendation  of  the  obligors  had  agreed 
to  take  Philip  Jones  into  their  service  and  employ,  as  a  clerk  in  their  shop 
and  counting-house,  and  the  obligors  had  agreed  to  become  security  for  bis 
fidelity,  as  far  as  £500  each,  and  the  condition  was,  that  if  Philip  Jones 

»  S.  C.  1  T.  R.  291  n. 
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should  faitlifiilly  account  for,  pay,  &c.,  to  the  plaintiffs  all  auch  sums  of  money, 
&c.,  as  he  should  at  any  time  receive,  or  be  intrusted  with  in  the  service  of 
the  said  plaintiffs,  and  should  not  embezzle,  &c.,  then,  &c. 

The  defendant  pleaded,  1.  Non  tU  factum;  2.  That  the  plaintifis,  on  the 
said  23d  day  of  February,  1779,  carried  on  the  business  of  bankers  as  co- 
partners, in  their  own  names  only,  and  for  and  on  their  own  account,  and 
without  any  other  partner,  and  continued  so  to  do  till  the  24th  of  June,  1780. 
That  the  service  in  the  condition  mentioned,  was  meant  and  intended  to  be 
performed  to  the  plaintiffs  in  the  trade  of  bankers  so  carried  on  by  the  plain- 
only,  and  not  in  partnership  with  any  other  person.     That  the  plaintiffs,  on 
the  day  and  year  last-mentioned,  entered  into  partnership  with  one  Robert 
Barclay,  and  continued  in  partnership  with  him  from  thence  hitherto,  and 
have  during  all  that  time  carried  on  the  trade  in  the  joint  names  of  the  plain- 
tiffs and  the  said  Robert  Barclay.     That  Philip  Jones  entered  into  the  ser- 
vice of  the  plaintiffs  on  the  said  23d  of  February,  1779,  and  continued  till 
the  partnership  with  Robert  Barclay ,» viz.,  till  the  24th  of  June,  1780,  and 
then  quitted  the  service  of  the  plaintiffs,  on  their  own  separate  account,  and 
afterwards,  on  the  same  day  and  year,  entered  into  the  service  of  the  said 
plaintiffs  and  Robert  Barclay.     That  Philip  Jones,  during  all  the  time  he 
remained  in  the  service  of  the  plaintiffs,  did  well  and  faithfully  account,  &c. 
3d  plea.  That  Philip  Jones  entered  into  the  service  of  the  plaintiffs  on  the 
23d  of  February,  1779,  and  continued  in  the  same  till  the  24th  of  June, 
1780,  and  then  quitted  the  service  of  the  plaintiffs ;  and  that,  during  all  that 
time,  &c.     To  the  second  plea,  the  plaintiffs  replied  (protesting  that  the  ser- 
Tice  was  not  meant  and  intended  to  be  performed  in  the  trade  carried  on  by 
them  only)  that  the  service  was  meant  and  intended  to  be  performed  to  them 
in  the  business  so  then  carried  on  by  them  during  all  the  time  they  should 
r*3^31  <^^^^QU6  ^^®  hM^Q  business,  and  the  said  Philip  Jones  '^'should  con- 
*■"'-*  tinne  to  serve  therein.     That  on  the  24th  of  June,  1780,  they  did 
admit  into  partnership  in  their  said  trade,  and  in  the  same  house  wherein 
they  exercised  it  at  the  time  of  making  the  said  writing  obligatory,  the  said 
Bobert  Barclay ;  and  the  said  Robert  Barclay,  by  such  admissions,  became 
possessed  and  entitled  to  one-fourth  share  of  the  said  trade,  and  hath  so  con- 
tinued.   That  Philip  Jones,  on  the  23d  of  February,  1779,  entered,  &c.,  and 
continued  in  the  service  of  the  plaintiffs  till  the  said  partnership,  and  from 
that  Ume  till  the  16th  of  February,  1781,  and  was  not  during  all  that  time 
discharged.     That  after  the  said  partnership,  and  while  Philip  Jones  so  con- 
tinued in  his  said  service,  viz.,  the  16th  of  February,  1781,  he  received,  in 
his  said  office  and  employment,  of  one  Mark  Groves,  £20.  16^.,  three-fourths 
of  which,  viz.,  £15.  12«.,  was  received  by  him,  Philip  Jones,  on  account  of 
the  plaintiffs,  and  which  sum  the  said  Philip  Jones  was  afterwards  requested 
to  paj,  &c. — To  the  third  plea,  the  plaintiffs  replied  that  the  said  Philip 
JoQes  did  not  quit  the  service  of  the  plaintiffs  from  the  23d  of  February, 
1779,  until  and  upon  the  16th  of  February,  1781,  and  did  not  during  all 
that  time  once  quit  the  same,  and  that  after,  &c.,  and  whilst,  &c.,  viz.,  on  the 
said  16th  of  February,  1781,  the  said  Philip  Jones,  as  clerk  of  the  said 
plaintiffs,  did  receive  £15.  12s.,  on  account  of  the  said  plaintiffs,  &c. — ^To 
the  first  replication,  the  defendant  rejoined  (protesting  that  the  service  was 
not  meant  to  be  performed  as  in  the  replication  mentioned,  protesting  also 
that  the  plaintiffs  did  not  take  the  said  Robert  Barclay  in  partnership  in  their 
said  trade,  and  in  the  same  house  to  a  fourth  part,  &c.)  ;  that  after  the  part- 
Qer8hip,aU  the  moneys  received  by  the  said  Philip  Jones,  in  his  said  office  and 
emplojment  of  clerk  to  the  plaintiffs  and  Robert  Barclay,  were  received  by 
bim  on  the  joint  account  of  the  plaintiffs  and  Robert  Barclay  as  copartners, 
^d  traverses  the  receipt  of  three-fourths  of  the  money  in  the  replication 
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mentioned  bj  Philip  Jones  on  aoeonnt  of  the  pl&intiffii.  To  the  second  re- 
plication, the  defendant  rejoined,  that  Philip  Jones  did  qnit  the  eexrice  of 
the  plaintiffs  in  manner  and  form  on  which  issue  was  joined.  The  plaintiffs, 
to  the  first  rejoinder,  surrejoined  that  Philip  Jones  did  receive  the  said  three- 
fourths  of  the  said  sum  of  money  on  account  of  the  said  plainti^ ;  on  which 
issue  was  joined. 

*The  cause  was  tried  before  Lord  Mansfield,  at  Guildhall,  after  rmooi'] 
last  term,  when  the  following  case  was  reserved :  ■-        ^ 

That  the  bond  stated  in  the  declaration  is  the  deed  of  the  defendant.  That, 
on  the  24th  of  June,  1780,  Robert  Barclay  was  taken  into  partnership  with 
the  plaintiffs.  That,  on  the  16th  of  February,  1781,  Philip  Jones,  the  clerk 
mentioned  in  the  condition  of  the  bond,  received  of  Mark  Groves  £20.  16«., 
on  account  of  the  new  partnership,  and  has  not  paid  it  over  to  the  plaintiff 
or  to  the  new  partnership,  or  any  of  them.  The  question  for  the  opinion  of 
the  Court  was,  whether  the  defendant  is  liable  to  the  plaintiffs  in  this  action? 

ChanUn'ey  for  the  plaintiffs. — ^The  'substantial  question  is,  whether,  bj 
taking  a  new  partner,  the  defendant  is  discharged,  or  at  least  whether  he  is 
discharged  to  the  extent  of  the  new  partner's  share.    No  doubt  would  be 
entertained  if  the  question  were  stated  to  persons  not  educated  as  lawyers. 
It  is  a  question  of  indemnity,  and  the  intention  of  the  parties  must  be  re- 
garded, and  whether  the  plaintiffs  have  sustained  any  damage.     If  the  case 
of  Wright  V,  Russell,  C.  B.,  H.  14  Geo.  3,  2  Blackst.  934 ;  3  Wils.  530, 
8.  C,  had  not  occurred,  this  question  could  never  have  been  made.     But  it 
is  not  necessary  to  inquire  into  the  merits  of  that  decision,  for  the  grounds 
of  it  do  not  apply  in  the  present  case.     It  proceeded  on  the  ground  that  it 
was  an  attempt  to  make  the  defendant  responsible  for  the  property  of  another, 
for  which  he  had  not  engaged,  and  it  also  proceeded  in  part  on  the  form  of 
the  breach.     The  present  question  is  not  to  be  determined  by  the  technieal 
rules  which  govern  joint  and  separate  property,  or  the  forms  of  actions ;  it 
must  be  decided  by  the  intention  of  the  parties.     The  two  cases*  relied  upon 
in  Wright  v.  Russell  do  not  apply  here.     Here  there  has  been  a  breach  of 
the  bond.     Jones  was  not  faithful  in  his  service,  and  it  has  been  as  injorioos 
to  the  plaintiffs  as  if  the  property  had  been  separate.     It  would  cause  great 
inconvenience  if,  on  the  accession  of  a  new  partner,  it  were  necessary  to 
change  all  the  sureties. 

Baldwin,  contra. — ^There  is  no  material  distinction  between  the  present 
case  and  that  of  Wright  v,  Russell.  On  '''the  reason  of  the  thing,  ^0251 
also,  it  would  be  very  inconvenient  if  a  man  were  to  be  bound  for  all  ^  ^ 
the  trades  and  partnerships  which  the  obligees  might  engage  in.  There  is  no 
hardship  in  requiring  that  the  obligees  should  send  for  the  sureties,  and 
inquire  whether  they  were  willing  to  continue.  The  property  here  is  joint, 
the  embezzlement  is  of  the  joint  property,  the  injury  is  to  the  plaintiffs  and 
Robert  Barclay  jointly.  HoW;  then,  can  three  of  the  partners  alone  main- 
tain the  action  ? 

Lord  Mansfield. — ^The  question  turns,  as  Lord  Chief  Justice  Ds  Gret 
observes,  in  the  case  which  has  been  cited,  upon  the  meaning  of  the  parties. 
In  endeavoring  to  discover  that  meaning,  the  subject-matter  of  the  contract 
is  to  be  considered.  It  is  notorious  that  these  banking-houses  continue  for 
ages  with  the  occasional  addition  of  new  partners.  In  such  establishments, 
clerks  are  necessary,  who  now  and  then  succeed  as  partners,  an  arrangement 
very  proper  and  very  beneficial  to  the  clerks.  The  house  requires  security 
for  their  honesty.  Now  it  seems  to  me  to  make  no  difference  whether  a  new 
partner  is  introduced  or  not,  for  there  is  no  doubt  that  it  is  a  security  to  tbe 

1  Lord  Arlington  v.  Merricke,  24  Car.  2,  2  Saond.  412 ;  Horton  v.  Day,  oitodS 
Sftund.  414 ;  All.  10,  nomim  Haughton  v.  Day. 
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bouse.  I  am  glad  that  there  is  a  distinction  between  this  case  and  that  de- 
cided in  the  Common  Pleas ;  for  I  think  that  the  plaintiffs  arc  entitled  to 
recoTer  to  the  extent  of  the  whole  sum  embezzled,  or  at  all  events  to  the 
extent  of  their  own  share. 

Wxixes,  Jostice. — ^I  am  of  the  same  opinion.  The  intention  of  the  par- 
ties mnst  be  looked  for  in  the  condition  of  the  bond.  The  recital  there  is, 
''  in  their  shop  and  counting-house/'  not  in  their  particular  service.  Great 
inconvenience  would  arise  if  it  were  otherwise.  The  surety  runs  no  greater 
risk  af^r  the  acoession  of  the  new  partner  than  before.  He  is  not  bound 
for  the  servant's  obedience  to  the  new  master,  but  only  for  his  honesty. 

BuLitEB,  Justice. — ^I  cannot  agree  to  the  doctrine  laid  down  in  Wright  v. 
Hussel ;  but  supposing  that  case  rightly  decided,  it  does  not  apply  here,  for 
the  demand  is  confined  to  the  plaintiff's  share.  Whafmy  Lord  says  is  deci- 
sive. The  security  is  to  the  house.  Lord  Chief  Justice,  De  Oret  says 
thst  it  is  the  plaintiff's  own  act,  but  if  the  plaintifis  had  covenanted  to 
employ  the  clerk  for  a  certain  time  in  their  shop,  could  he  not  maintain  an 
action,  and  compel  them  to  employ  him  still  ?  Then  if  the  contract  remains 
on  one  '''side,  it  must  on  the  other.  I  agree  that  the  bond  would 
not  extend  to  a  new  trade,  because  it  is  only  for  the  clerk's  fidelity 
in  that  particular  trade.  It  is  not  confined  as  to  the  extent  of  that  trade, 
otherwise  it  would  be  very  inconvenient,  and  a  man  could  never  increase  his 
trade.  Poitea  to  the  plaintiffs.* 

^  The  principle  of  the  eases,  respectiDg  the  continuing  liability  of  sureties,  is  the 
intent  of  the  parties  as  collected  from  the  instrument.  In  general,  where  the  se- 
eority  is  giTcn  to  one  person,  or  to  a  firm,  and  there  are  no  circumstances  which  in- 
dicate the  intention  of  the  parties  that  it  should  be  a  continuing  security,  in  case  of  the 
accession  of  a  new  partner,  or  the  death  of  the  party,  or  of  one  of  the  parties,  to  whom 
the  security  was  given,  it  will,  on  such  death  or  accession,  become  inoperative.  Bodea* 
ham  r.  Purchas,  B.  R.,  M.  59  Geo.  8,  2  B.  &  A.  89 ;  Strange  v.  Lee,  B.  B.,  E.  48  Geo. 
8.8  East,  484  ;  Barker  v.  Parker,  B.  B.,  T.  26  Geo.  8, 1 T.  B.  287 ;  Weston  o.  Barton,  C. 
B.,  M.  58  Geo.  8,  4  Taunt.  678.  So  where  A.  became  bound  to  B.,  under  condition  that 
C.  should  truly  account  to  B.  for  all  sums  of  money  receired  by  C.  for  B.'s  use,  and 
C.  afterwards,  with  B.'s  knowledge,  took  D.  as  his  partner ;  Lord  ELLiNBoaouoR 
ruled  that  the  guarantee  did  not  extend  to  sums  of  money  received  by  C.  for  B.'s 
nse,  after  the  formation  of  the  partnership.  Bellasis  v,  Elsworth,  8  Campb.  58.  So 
'vbere  the  obligor  was  bound  for  the  fidelity  of  A.  to  B.  C.  and  D.,  a  voluntary 
society,  and  that  society  was  afterwards  incorporated,  it  was  held  that  the  obligor 
was  not  liable  for  fidelity  to  the  corporation.  Dance  v.  Girdler,  C.  B.,  E.  44  Geo. 
8, 1  B.  &  P.,  N.  R.  84. 

Bot  where,  as  in  the  principal  case,  there  appears  to  be  an  intent  that  the  security 
should  be  a  continuing  one,  as  where  there  are  expressions  importing  that  the  clerk 
is  to  lerre  the  firm,  and  not  the  indiyiduals  who  compose  it,  the  obligor  will  not  be 
discharged  by  a  change  in  the  parties  interested  in  the  concern.  Thus,  where  a  bond 
WM  giTen  to  seven  persons  as  trustees  of  the  Globe  Insurance  Company,  conditioned 
for  the  faithful  service  of  A.  B.  **  during  his  continuance  in  the  service  of  the  said 
company/'  it  was  held  the  obligor  was  liable  notwithstanding  the  intermediate  changes 
of  the  original  holders  of  shares  in  the  company  by  death  and  transfer.  Metcalf  v. 
Brain,  B.  R.,  E.  50  Geo.  8,  12  East,  400 ;  and  see  Kipling  v.  Turner,  B.  R.,  M.  2  Geo. 
4,  6  B.  &  A.  261. 

Many  eases  have  also  arisen  upon  these  securities  with  regard  to  the  time  at 
which  they  expire.  See  Liverpool  Waterworks  v,  Atkinson,  B.  B.,  T.  45  Geo.  8,  6 
Bast,  507.  St.  Saviour,  South wark  v.  Bostock,  C.  B.,  E.  46  Geo.  8,  2  Bos.  &  Pul.  N. 
R.  175;  Hassel  v.  Long,  B.  R.,  H.  44  Geo.  8,  2  M.  &  S.  868;  Sansom  o.  BeU,  2 
Campb.  89. 

It  may  be  doubtftil  whether,  since  the  more  recent  decisions,  the  principal  case 
r*3271  ^^^  ^  sustained.  In  Strange  v,  Lee,  *Lord  ELLEiiBoaovGH  says,  *'  With  a 
t  ' -J  small  shade  of  difference  in  Barclay  v.  Lucas,  where  some  ezpresdons  occur 
which  may,  perhaps,  be  difilcult  to  reconcile  with  other  authorities,  I  consider  this 
question  concluded  by  the  cases  of  Arlington  v.  Merricke,  Wright  v.  Russel,  and 
Barker  v.  Parker.  It  may  be  observed,  however,  that,  in  Barclay  v.  Lucas,  the 
words  were  different  firom  the  present  case ;  the  clerk  was  to  be  taken  into  the  service  of 
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the  obligees  as  a  olerk  in  their  shop  and  eonnttng-boose,  which  might  be  supposed 
to  mean  the  same  house,  howoTer  the  indiTidual  partners  might  change."  In  Dance 
V.  Qirdler  (1  Bos.  &  Pul.,  N.  R.  42)  Mansfield,  C.  J.,  says,  "The  last  case  of  Strange 
V.  Lee  decides  this  point  most  olearlj.  And  I  mention  that  case,  because  one  can- 
not deny  that  it  only  differs  in  words  firom  the  case  of  Barclay  v.  Lucas."  So,  in 
Weston  V.  Barton  (4  Taunt.  681),  the  same  Judge  obserres,  *<  This,  then,  being  the 
construction  of  the  instrument  from  almost  all  the  cases,  in  truth,  we  may  say  from 
all  (for  though  there  is  one  adverse  case  of  Barclay  v,  Lucas,  the  propriety  of  that 
decision  has  been  much  questioned),  it  results  that  where  one  of  the  obligees  dies, 
the  security  is  at  an  end."  It  may,  however,  be  remarked,  that  the  principal  case 
was  not  considered  by  Lord  Ellbnborovoh  to  have  been  orerruled  by  Strange  v.  Lee, 
and  is  cited  by  him  in  Metcalf  v.  Bruin,  (12  East,  407),  for  the  principle  upon  which  it 
professed  to  proceed,  tIx.  the  intent  of  the  parties  at  the  time  of  entering  into  the 
contract  to  provide  for  a  service  to  a  changeable  body  carrying  on  the  same  concern. 


The  KING  V.  The  Inhabitants  of  LITTLE  BOLTON.     Nov.  22. 
(Reported,  Caldxoott,  867.) 


The  KING  V,  CHARLES  BEMBRIDGE.    Nov.  22.  ^ 
A  public  officer  is  indictable  for  misbehavior  in  his  office. 

This  inforniatioD  contained  three  counts.  The  first  stated  that  Henry 
Fox,  afterwards  Lord  Holland,  was  appointed  receiver  and  paymaster-genend 
of  the  forces,  26th  July,  1757;  and  continued  till  the  11th  June,  5  Geo.  3, 
and  as  such  received  and  paid  divers  sums  of  money.  It  then  stated  the 
succession  of  paymasters  from  Lord  Holland  down  to  Colonel  Bane,  and 
charged  '<  That  the  place  and  employment  of  accountant  in  the  said  office 
and  place  of  receiver  and  paymaster-general,  during  all  the  time  here- 
tofore mentioned,  was  a  place  and  employment  of  great  public  trust  and 
confidence,  touching  the  making  up  the  accounts  '*'of  the  receiver  r^oofii 
and  paymaster-general,  and  the  adjusting  and  settling  the  same  with  >-  ^ 
the  auditor  of  the  imprest." 

That  the  accounts  of  Lord  Holland  were,  11  January,  12  Geo.  3,  made  up 
by  John  Powell,  Esq.,  then  being  accountant  in  the  said  office,  and  delivered 
to  the  auditors  of  the  imprest,  part  to  W.  Aislabie,  Esq.,  one  of  the  auditors, 
and  the  residue  thereof,  including  the  final  account  of  the  said  Lord  Holland, 
to  Lewis,  Lord  Sondes,  the  other  auditor,  in  order  to  be  adjusted,  settled, 
and  passed,  according  to  the  ancient  course  of  the  exchequer.  That  divers 
sums  of  money  ought  to  have  been  inserted  in  the  said  accounts  as  charges 
of  the  said  Henry,  Lord  Holland,  that  is  to  say  (enumerating  several 
sums  received  by  different  persons  under  the  authority  and  for  the  use  of 
Lord  Holland  as  paymaster,  several  other  sums  retained  by  Lord  Holland 
on  different  accounts,  and  two  sums,  amounting  to  £9,500  and  odd,  being 
profit  of  remittances  made  by  Lord  Holland  to  Peter  Taylor,  Esq.,  deputy- 
paymaster  of  the  forces  in  (Germany),  which  said  sums  were  omitted.  That 
after  the  delivery  of  the  said  accounts  to  the  auditors,  and  before  the  said 
final  account  was  adjusted  and  settled  by  Lord  Sondes,  viz.  31st  March,  16 
Geo.  3,  Charles  Bembridge,  Esq.,  became  and  was  accountant  in  the  office 
and  place  of  receiver  and  paymaster-general.  That  the  said  final  account 
continued  open  and  unsettled  for  a  long  time  after  the  said  Charles  Bem- 
bridge became,  and  whilst  he  was,  accountant,  viz.  for  six  years.  **  That  it 
was  the  duty  of  the  said  Charles  Bembridge,  as  accountant  as  aforesaid,  to 
disclose  and  make  known  to  the  said  Lewis,  Lord  SondeS|  any  charges  upon 
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the  said  Henry,  Lord  Holland,  as  such  receiver  and  paymaster-general  as 
aforesaid,  which  had  been  omitted  to  be  inserted  in  the  said  accounts/' 

That  whilst  the  said  final  account  remained  open  and  unsettled,  the  said 
Charles  Bembridge  was  at  divers  times  requested  by  the  said  Lord  Sondes, 
to  discover  to  him  any  charges  on  the  said  Lord  Holland,  within  the  know- 
ledge  of  him  the  said  Charles  Bembridge,  which  ought  to  have  been  inserted 
in  the  said  accounts,  and  had  been  omitted.     That  the  said  Charles  Bem- 
bridge, when  he  was  so  requested,  well  knew  the  said  several  sums  of  money  here* 
inbefore  mentioned  were  not  included  therein,  but  were  omitted  to  be  inserted 
in  the  said  accounts  as  charges  on  the  said  Lord  Holland.     That  the  said 
P3^91    ^^^^^^  Bembridge,  being  such  ^accountant  as  aforesaid,  wrongfully, 
*■    '^  -^    unjustly,  and  fraudulently  contriving  to  conceal  from  the  said  Lewis, 
Lord  Sondes,  the  said  auditor  of  the  imprest,  to  whom  the  said  final  account 
was  delivered  as  aforesaid,  the  said  several  sums  of  .money  which  ought  to 
have  been  charged  as  aforesaid,  and  to  cheat  and  defraud  our  said  present 
Sovereign  Lord  the  King,  did  not,  at  the  several  days  and  times  when  he 
was  so  requested  as  aforesaid,  discover  or  make  known  to  the  said  Lewis,  Lord 
Sondes,  the  several  sums  of  money,  which,  &c.,  but  wickedly,  wilfully,  frau- 
dulently, knowingly,  and  corruptly  did  refuse  and  neglect  to  discover  or  make 
known  the  same  to  the  said  Lewis,  Lord  Sondes,  and  did  permit  and  suffer 
the  said  Lewis,   Lord  Sondes,  to  proceed  to  close  the  said  final  account 
of  the  said  Henry,  Lord  Holland,  without  the  said  sums  of  money  having 
been  brought  into  the  same,  or  made  known  to  the  said  Lewis,  Lord  Sondes, 
contrary  to  the  duty  of  the  said  Charles  Bembridge,  as  such  accountant  as 
aforesaid,  to  the  evil  example,  &c. 

The  second  count  did  not  state  the  succession  of  paymasters,  nor  the 
general  duty  of  the  accountant,  and  stated  that  divers  sums  of  money 
(enumerating  them  without  any  particulars  concerning  them)  ought  to  have 
been  included,  and  were  omitted.  Having  before  stated  that  the  accounts 
were  made  up  by  John  Powell  the  accountant,  it  then  stated  the  appoint- 
ment of  the  defendant,  in  the  same  words  as  in  the  first  count :  that  it  was 
his  duty,  as  accountant  as  aforesaid,  forthwith  to  disclose  and  make  known 
to  the  said  Lord  Sondes  any  omission  out  of  the  said  account  of  charges 
made  upon  the  said  Henry,  Lord  Holland,  within  the  knowledge  of  him  the 
said  Charles  Bembridge.  It  then  stated  the  request,  and  neglect,  and  re- 
fusal as  in  the  first  count. 

The  third  count  stated  that  Henry,  Lord  Holland,  in  his  lifetime  was  pay- 
master; that  after  he  went  out  of  office,  viz.  11th  January,  12  Geo.  3,  his 
final  account  was  made  up  by  John  Powell,  then  being  accountant,  and  de- 
livered to  Lord  Sondes;  that  'afterwards,  and  after  the  death  of  Lord  Hol- 
land, Charles  Bembridge  became  accountant  in  the  said  office ;  that  the  final 
aeconnt  remained  open  and  unsettled  at  that  time,  and  for  six  years,  while 
the  said  Charles  Bembridge  was  accountant ;  that  it  was  the  duty  of  the  said 
Charles  Bembridge,  as  such  accountant  as  aforesaid,  forthwith  to  have  dis- 
rt90fn  covered  and  made  known  to  the  said  Lewis,  Lord  ^Sondes,  any 
^  ^  charges  omitted  in  the  said  final  account  of  the  said  Lord  Holland,  or 
any  other  account  of  the  said  Lord  Holland,  as  such  receiver  and  paymaster- 
general,  which  had  not  been  brought  into  or  inserted  in  the  said  final  account, 
or  any  other  account,  delivered  to  the  auditors  of  the  imprest,  or  either  of 
them,  within  the  knowledge  of  him  the  said  Charles  Bembridge;  that  divers 
sums  of  money  (enumerating  them)  which  ought  to  have  been  inserted  in 
the  final  or  some  other  account,  were  omitted ;  that  the  said  Charles  Bem- 
hridgc,  whilst  he  was  accountant,  well  knew  that  the  said  sums  ought  to 
have  been  inserted  in  the  said  final  account,  or  in  some  other  account  of 
Lord  Holland,  as  paymaster^  delivered  to  the  auditors  or  either  of  them. 
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Yet  the  said  Charles  Bembridge  did  not  forthwith  discover  or  make  known 
to  the  said  Lewis,  Lord  Sondes,  the  said  omissions  or  any  of  them,  as  it  was 
his  duty,  as  such  aoconntant  as  aforesaid,  to  have  done,  bat  wickedly  did 
withhold  the  said  information,  &c. 

The  information  was  entitled  of  Easter  Term,  28  Gfeo.  3.  In  Trinity 
Term  following  the  defendant  pleaded  not  guilty,  and  the  information  was 
tried  before  Lord  Mansfield  at  Westminster  after  Trinity  Term,  when  the 
defendant  was  found  guilty  generally. 

Bearcrofty  Scott,  Erihine,  and  Adam  moved  in  arrest  of  judgment,  or  for 
a  new  trial,'  and  Lee^  A.  G.,  Sir  T.  Davenport^  Goicper,  WUion,  and  .fio/e/* 
win  showed  cause.  As  the  argumente  are  noticed  in  the  judgment  of  Lord 
Mansfield,  they  are  omitted  in  this  place. 

Lord  Mansfield. — ^Though  the  principles  upon  which  this  prosecntaon  is 
founded  may  be  old,  the  specific  application  *of  them  is  new,  and  it  is  r«o9i-i 
therefore  important  to  the  defendant,  and  to  the  public,  that  the  ^  ^ 
evidence  and  the  law  should  be  accurately  understood.  There  are  two 
motions  depending — ^in  arrest  of  judgment,  and  for  a  new  trial.  The  new 
trial  is  moved  for  on  two  grounds;  first,  that  the  second  and  third  counts 
are  bad;  and,  secondly,  that  the  verdict  is  against  evidence.  With  regard 
to  the  first  objection,  I  am  not  satisfied  that  the  counts  are  bad;  but  whether 
they  are  so  or  not  is  immaterial,  because  the  Court  is  guided  by  the  report  of 
the  Judge  who  tried  the  cause,  and  my  direction  and  the  verdict  went  both 
on  the  first  count.  The  others  were  not  thought  of.  The  second,  and  the 
material  objection,  is  as  to  the  sufficiency  of  the  evidence  to  maintain  the 
verdict.  It  is  said  for  the  defendant,  that  two  things  are  to  be  made  out: 
first,  that  it  was  an  office  of  trust,  touching  settling  with  the  auditors;  and, 
secondly,  that  the  defendant  in  his  office  knowindy,  and  contrary  to  his 
duty,  concealed,  &c.  Both  of  these  must  certainly  be  made  out.  As  to  the 
first — ^no  money  passes  through  the  hands  of  the  accountant,  his  office  con* 
corns  the  accounts  of  others;  there  is  no  written  constitution;  what  his  duty 
is  can  only  be  learned  from  what  he  has  always  done.  [His  Lordship  then 
stated  the  evidence  as  to  this  point.]  Another  doing  the  business  occasion- 
ally is  no  answer,  unless  that  other  had  received  the  fees.  Then  it  is  said 
that  he  was  not  able  to  compel  production  of  the  accounts.  That  might  hare 
been  an  objection  if  he  had  been  prosecuted  for  not  adjusting  the  accounts. 
The  process  would  then  go  against  the  paymaster,  and  he  would  be  compelled 
to  produce  them.  The  duty  of  the  defendant  is  obvious;  he  was  a  trustee 
for  the  public  and  the  paymaster,  for  making  every  charge  and  every  allow- 
ance he  knew  of;  he  saw  that  all  the  annual  accounts  had  been  given  in  and 
attested,  and  that  articles  antecedent  to  those  attested  accounts  had  been 
omitted.  It  is  impossible  to  justify  Powell  in  making  those  attestationa 
If  the  defendant  knew  of  the  omission,  he  must  have  applied  to  Powell  for 
explanation;  and  if  he  concealed  it,  his  motive  must  have  been  corrupt 
That  he  did  know  was  fully  proved,  and  he  was  guilty  therefore,  not  of  an 
omission  or  neglect,  but  of  a  gross  deceit.     The  object  could  only  have  been 

'  On  Saturday  the  Sth  NoTember,  Lord  BIanstield  at  the  rising  of  the  Court  fuud, 
that  understanding  that  a  new  trial  waa  to  be  moved  for  on  behalf  of  the  defendant, 
and  Monday  being  the  last  day  of  moying,  he  thought  it  proper  to  give  notioe  that  the 
Court  would  not  hear  a  motion  for  a  new  trial  for  a  defendant  conyicted  of  a  misde- 
meanor, unless  he  were  present  in  Court ;  that  sometimes  the  personal  appearance 
had  not  been  insisted  on,  either  by  consent  or  because  it  has  been  oTerlooked ;  but 
the  Court  had  considered  it,  and  found  the  rule  to  be  ftilly  established,  and  it  ought 
to  be  adhered  to.  Bearcroft  said,  that  having  received  notice  from  the  Solidtor-Gene- 
ral  that  the  strict  rule  would  be  insisted  on,  he  had  looked  into  the  cases,  and  could 
not  contend  that  the  rule  was  not  as  Lord  Mansfibld  had  stated  it  The  defendant 
accordingly  appeared  in  Court. 
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to  defraud  the  public  of  the  whole,  or  of  part  of  the  interest.    On  the  whole 
I  have  no  doubt  bat  that  there  was  sufficient  eyidence  on  both  ^nnds. 
r^321       *'^  ^  ^^^  motion  in  arrest  of  judgment  the  objection  is,  that  this  is 
I-        -'a  civil  injury,  and  not  indictable^  and  it  is  said  that  there  is  no  prece- 
dent The  law  does  not  consist  of  particular  oases  but  of  general  principles,  which 
are  illustrated  and  explained  by  these  cases.     Here  there  are  two  principles 
applicable :  first,  that  a  man  accepting  an  office  of  trust  concerning  the  pub- 
lic, especially  if  attended  with  profit,  is  answerable  criminally  to  the  King 
for  misbehavior  in  his  office;  this  is  true,  by  whomever  and  in  whatever 
way  the  ofi&cer  is  appointed.     In  Vidian's  Entries,  p.  218,  there  is  a  prece- 
•  dent  of  an  indictment   against  the    Custos  Brevium  for  losing  a  record. 
Secondly,  where  there  is  a  breach  of  trust,  fraud,  or  imposition,  in  a  matter 
concerning  the  public,  though  as  between  individuals  it  would  only  be  ac- 
tionable, jet  as  between  the  King  and  the  subject  it  is  indictable.     That 
Buch  should  be  the  rule  is  essential  to  the  existence  of  the  country.     An 
indictment  has  been  sustained  for  concealing  public  money,  27  Ass.  pi.  17| 
though  this,  as  minst  a  private  person,  would  only  have  been  actionable. 
The  rule  is  well  laid  down  by  Mr.  Serj.  Hawkins,  Book  ii.  c.  25,  s.  4,  that 
all  kinds  of  crimes  of  a  public  nature,  all  misdemeanors  whatsoever  of  a  pub- 
lic evil  example  against  the  common  law,  may  be  indicted;  but  no  injuries 
of  a  private  nature,  unless  they  some  way  concern  the  King.     So  it  is  laid 
down  in  an  anonymous  case,  B.  R.  H.  2  Ann.  6  Mod,  96,  that  any  public  officer 
is  indictal^le  for  misbehavior  in  his  office.     No  doubt  the  offices  concerning 
the  revenue  are  of  great  importance  to  the  public.     I  am  therefore  of  opi- 
nion, that  both  the  rules  ought  to  be  discharged. 
WiLLEs  and  Buller,  Justices. — Of  the  same  opinion. 
WiLL£8,  Justice,  then  pronounced  the  judgment  of  the  Court,  which  was 
six  months'  imprisonment,  and  a  fine  of  £2,650,  (the  sum  received  by  the 
defendant  for  making  up  the  accounts.  0 

'  In  Um  oourse  of  the  argument,  the  case  of  Peter  Leheup,  Esq.  was  cited,  which 
'Wfes  an  information  tried  at  bar  in  Hilary  Term,  28  Geo.  2. 

The  defendant  and  three  others  had  been  appointed  receivers  and  managers  of  a 
lottery  called  the  Museum  lottery,  under  stat.  26  Geo.  2,  o.  22,  for  the  purpose  of 
rising  a  sum  of  money  for  the  establishment  of  the  British  Museum.  The  act  direct- 
ed that  the  subscriptions  for  the  Lottery  should  be  received  publicly,  from  such  a 
time  to  such  a  time,  after  notice  in  the  Gazette,  and  that  no  person  *  should 
P333]  subscribe  for  more  than  twenty  tickets.  The  information  was  for  receiving 
subscriptions  privately  before  the  time  appointed,  and  by  fictitious  names 
giTinf  a  greater  number  of  tickets  to  one  person,  and  other  evasions  of  the  statute. 
There  were  ten  counts,  all  concluding  in  open  violation  of  the  said  act  of  Parliament, 
SDd  contrary  to  the  form  and  effect  Uiereof.  They  all  charged  the  offence  to  be  con- 
tnry  to  the  duty  of  his  said  office  of  receiver.  The  defendant  was  found  guilty  on 
Beretal  counts. 


HISKUYSON  V,  WOODBMDGB.    Nov.  25. 
(Beported,  ante,  voL  L  p.  166,  note  [f  66.]) 


The  KING  v.  The  Inhabitants  of  EDISORB,  otherwise  HEDSOB. 

Nov.  26. 

(Reported,  Caldicott,  871.) 
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BINGLEY  r.  MALLISOX  and  Another."    Nov,  26. 

A  bill  of  exchange  drawn  by  a  bankrupt  before  his  bankmptc7»  bnt  not  endorsed  to 
the  petitioning  creditor  nntil  after  the  act  of  bankruptcy,  is  a  good  petitioning 
creditor*8  debt. 

This  was  an  action  of  trover  brought  bj  the  plaintiff  against  the  defen- 
dants, who  were  assignees  of  a  banknipt.  The  cause  was  tried  at  York, 
before  Etre,  B.,  and  the  only  question  was  upon  the  petitioning  creditor's 
debt.  The  debt  consisted  of  a  bill  of  exchange  given  by  the  bankrupt  before 
his  bankruptcy.  The  bill  was  made  in  January,  1782,  became  payable  in 
June,  and  was  endorsed  to  the  petitioning  creditor  in  November.  The  act 
of  bankruptcy  was  committed  in  October.  Etre,  B.,  was  of  opinion  that 
this  was  not  a  sufficient  petitioning  creditor's  debt  to  support  the  commis- 
sion, and  a  verdict  was  found  for  the  plaintiff  for  the  value  of  the  goods.  A 
rule  having  been  obtained  to  show  cause  why  there  should  not  be  a  new  trial, 

LeCf  A.  G.,  Davenport,  and  Hotham,  showed  cause.  This  rule  was  granted 
on  the  authority  of  two  cases,  ex  *parte  Thomas,  Cane.  1747,  1  Atk.  rtoon 
73,  and  an  anonymous  case  in  Wilson,  C.  B.,  T.  1  G.  3,  2  Wils.  135.  •-  •' 
The  first  case  was  a  petition  of  the  bankrupt  himself,  and  the  Chancellor 
might  refuse  to  supersede  the  commission,  where  there  were  many  creditors, 
and  a  clear  act  of  bankruptcy.  The  latter  is  a  very  short  note,  and  the  case 
does  not  appear  to  have  been  argued.  It  may,  therefore,  be  considered  that 
there  is  no  express  decision  on  the  point ;  and  the  reasoning  of  the  Court,  in 
several  cases,  is  against  the  validity  of  the  debt.  De  Golds  v.  Ward,  1  Br. 
P.  C.  636;  £x  parte  Lee,  Cane,  H.  1721,  1  P.  Wms.  782.  Every  act  of 
bankruptcy  is  supposed  in  law  to  be  a  fraud  upon  the  petitioning  creditor,  as 
well  as  upon  every  other  creditor,  but  how  could  it  be  a  fraud  upon  this  man 
who  had  no  debt  existing  at  the  time  ?  The  bankrupt  could  not  mean  to 
dolay  or  to  defeat  him.  Put  the  case,  which  iudeed  was  the  fact  here,  that 
the  holder  of  the  bill  is  indebted  to  the  bankrupt  in  a  large  sum  of  money, 
and  cannot,  therefore,  himself  sue  out  a  commission  :  shall  he  be  allowed,  by 
endorsing  the  bill,  to  confer  that  richt  on  another?  By  the  statute,  34  and 
85  H.  8,  c.  4,  §  1,  the  Chancellor  has  authority  to  grant  a  commission  of 
bankrupt  upon  complaint  made  by  any  parties  grieved ;  but  the  petitioning 
creditor,  in  this  case,  was  not  a  party  grieved,  for  ho  had  no  debt  at  the  time 
of  the  bankruptcy.  It  has  been  held  that  where  a  note  is  endorsed  after  the 
act  of  bankruptcy,  the  holder  cannot  make  it  the  subject  of  a  set  off.  Marsh 
V.  Chambers,  B.  R.,  T.  18  G.  2,  2  Str.  1235,  and  the  same  rule  ought  to 
hold  with  regard  to  a  petitioning  creditor's  debt.  By  this  contrivance,  a 
creditor  for  less  than  £100  might  have,  by  an  endorsement,  the  means  of 
taking  out  a  commission. 

Lord  Mansfield  (stopping  Arden). — This  seems  to  me  a  very  clear  case. 
A  bill  of  exchange  is  made,  which  is  due  before  the  act  of  bankruptcy,  and 
is  endorsed  before  the  commission  taken  out.  The  case  stands  clear  of  all 
circumstances  of  fraud.  An  endorsement  of  a  bill  of  exchange  is  a  case  in 
which  the  law  allows  an  assignment  of  a  chose  in  action.  No  new  debt  is 
created,  but  the  old  debt  is  transferred,  and  the  endorsee  stands  in  the  place 
of  the  original  payee.  The  endorsee  always  came  in  under  the  commission, 
^because  he  came  in  on  the  ground  of  the  original  debt.  Thus  it  1^305] 
stands  upon  principle,  and  the  cases  are  positive,  and  of  the  highest  I- 
authority. 

BuLLER,  Justice'. — ^This  case  does  not  go  the  length  Mr.  Bbthatn  sap- 
poses.     I  take  it  to  be  clear  that  you  cannot,  by  joining  two  notes  for  less 

1 S.  C,  eited  1  Cook's  B.  L.,  84,  8th  edit,  nomine  IMngley  v.  Kftddison. 
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than  £100y  make  a  man  a  petitioner  who  would  not  be  one  otherwise.    Bat 
thia  is  a  note  for  £100.'  Role  absolute.' 

*  There  is  some  obscurity  in  the  judgment  of  Bullkb,  J.  In  Mr.  J.  Le  Blanc's 
MSS.  it  runs  thus :  '*  this  is  for  a  note  of  £100,  and  differs  f^om  a  note  of  £60,  when 
tt  the  time  of  the  act  of  bankruptcy  there  was  no  subsisting  debt  on  which  a  commis- 
sion eould  issue.  When  that  case  happens  it  would  make  another  question.''  In  the 
argument  in  Glaister  v.  Hewer,  B.  R.,  88  G.  8,  7  T.  B.  490,  Mr.  J.  Buller  is  stated 
to  have  said  in  this  case,  "  that  if  two  creditors  had  each  of  them  bills  for  £50  on  the 
bankrupt  at  the  time  of  his  bankruptcy,  they  could  not  by  a  subsequent  indorsement 
from  one  to  the  other  make  a  petitioning  creditor's  debt  of  £100."  Upon  which  Lord 
K.BXTOK  remarked,  "  that  he  could  not  accede  to  what  was  supposed  to  have  been 
said  by  J.  Bullbb  in  the  case  of  Bingley  v.  Maddison." 

>  See  EzparU  Pouthat,  B.  R.  M.  1  G.  4,  4  B.  &  A.  67. 


SPRING  dem.  TITCHER  v.  BILES  and  Another.    N6v,  26. 
(Reported,  1  T.  B.  4S5,  (n).) 


DUNN  V.  LARGE.    Mv,  26. 

In  trespass  for  mesne  profits  after  ejectment  for  the  recoYcry  of  a  house  used  as  an 
inn,  the  plaintiff  cannot  recover  the  loss  which  he  has  sustained  by  the  defendant 
shuttiog  up  the  inn,  and  destroying  the  custom,  unless  such  damage  be  specially 
stated  in  the  declaration. 

Trespass  for  the  recovery  of  mesne  profits  after  judgment  in  ejectment. 
The  declaration  was  in  the  usual  form,  that  the  defendant  broke  and  entered 
the  premises,  and  stayed  and  continued  therein,  and  ejected  the  plaintiff,  and 
kept  him  out  of  possession,  and  during  that  time  took  the  profits  to  himself, 
vhereby  the  plaintiff,  during  that  time,  lost  all  the  issues  and  profits  thereof, 
P3361  ^^^  ^^  ^^^  *^  great  expense  *in  recovering  possession.  The  defen- 
^  ^  dant  pleaded  not  guilty.  The  cause  was  tried  at  the  Summer  As- 
sizes, at  Bury,  when  the  plaintiff,  after  proving  the  judgment  in  ejectment 
and  writ  of  possession,  and  the  value  of  the  rent  during  the  time  ho  was 
kept  out  of  possession,  and  the  costs  of  the  ejectment,  to  the  amount  of  above 
£70,  offered  to  give  in  evidence  other  special  damage,  viz.,  that  the  defendant 
had  been  tenant  to  the  lessor  of  the  plaintiff  for  a  term,  and  refusing  to  go 
out  at  the  expiration  of  the  term,  the  lessor  of  the  plaintiff  was  obliged  to 
recover  possession  by  ejectment;  that  the  demised  premises  consisted  of  an 
inn  at  Brandon,  in  Suffolk,  which  if  the  defendant  had  quitted,  as  he  ought 
to  have  done,  at  the  end  of  his  term,  the  lessor  of  the  plaintiff  could  have 
sold  for  £800 ;  that  the  defendant,  during  the  time  he  had  held  over  and 
pending  the  ejectment,  had  shut  up  the  inn,  and  stationed  a  person  there  to 
direct  travellers  to  another  inn,  which  the  defendant  had  taken  in  the  same 
town,  and  by  that  means  drew  away  the  custom,  so  that,  by  the  time  the 
phuntiff  recovered  possession  in  the  ejectment,  the  inn  would  not  sell  for 
more  than  £500.  Hotham,  B.,  who  tried  the  cause,  refused  to  receive  this 
eTidence,  because  it  was  not  specially  stated  in  the  declaration.  A  verdict 
having  been  found  for  the  plaintiff  for  £70  only,  a  new  trial  was  now  moved 
for,  on  the  ground  that  the  evidence  had  been  improperly  rejected  by  the 
learned  Judge ;  but  the  Court  was  of  opinion  that  he  had  acted  correctly, 
and  refused  a  rule  to  show  cause. 
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BOVARA  V.  BESSESSTL'    Nov.  27. 

The  Court  will  not  discharge  on  common  bail  a  defendant  held  to  bail  on  a  Jndge's 
order,  granted  upon  the  copy  of  an  affidavit  of  the  debt  made  at  Hamburgh,  au* 
thenticated  by  the  magistrates  of  that  city,  and  corroborated  by  the  affidavit  of 
persons  here,  to  the  credit  of  the  party  making  the  affidavit 

The  defendant  was  held  to  special  bail  by  an  order  of  a  Jndge  at  chmm* 
bers,  upon  an  affidavit  of  the  debt  made  at  Hamburgh,  a  copy  of  which  had 
been  sent  over,  authenticated  by  the  magistrates  of  Hamburgh,  under  the 
seal  of  the  burgomaster.  There  was  also  an  affidavit  from  persons  in  this 
country,  who  swore  to  their  knowledge  of  the  creditor  *at  Hamburgb,  r^cooYn 
that  he  was  a  man  of  credit,  and  that  they  believed  the  contents  of  ■-  -' 
his  affidavit. 

Sir  T.  Davenport  having  obtained  a  rule  to  show  cause  why  the  defendant 
should  not  be  discharged  on  filing  common  bail, 

T.  Cowper  showed  cause. 

Lord  Mansfield. — Before  the  statute  12  G-.  1,  c.  29,  every  person  might 
hold  to  bail  for  any  sum ;  but  by  that  act  an  affidavit  is  required^  Before 
the  statute  any  man  might  be  held  to  bail  by  order  of  a  Judge,  and  that 
authority  remains  as  before.  I  have  known  many  applications  of  the  same 
sort  on  certificates  from  consuls  abroad.  The  precise  form  of  the  authenti- 
cation I  do  not  remember.  This  is  a  certificate  from  abroad  of  the  affidavit 
having  been  made  before  a  magistrate. 

WiLLES,  Justice. — My  doubt  is,  because  the  original  affidavit  is  not  sent 
over,  as  is  always  done  in  the  case  of  affidavits  made  in  Ireland,'  to  hold  to 
bail  here. 

BuLLsa,  Justice. — If  the  affidavit  were  sent  over,  it  could  be  of  no  use 
here.  It  is  right  that  it  should  be  left  abroad,  because,  if  it  be  false,  it  is  a 
perjury  there,  and  not  here.  Rule  discharged. 

1  S.  G.  cited  1  Tidd's  Pr.  166,  8th  ed. 

'  See  Stat  55  0.  8,  c.  167,  for  empowering  the  oonrts  of  law  and  equity  in  Ireland 
to  grant  commissions  for  taking  affidavits  in  all  parts  of  Great  Britain. 


The  KING  V.  FREEMAN  ECCLES  and  Others.    Nov.  26. 

Indictment  stated  that  defendants  intending  nnlawftilly,  &c.,  and  by  indirect  meana 
to  impoverish  H.  B.  and  to  hinder  him  from  using  Ins  trade,  &c.,  unlawftilly  con- 
spired, &c.,  by  indirect  means  to  impoverish  H.  B.  and  to  hinder  him,  &o. ;  held 
good.  Indictment  against  F.  £.  and  six  others.  The  issue  stated,  <*And  now, 
that  is  to  say,  on,  &c.,  cometh  the  said  F.  £.  and  others,  by  H.  D.  their  attorney, 
and  having  heard  the  said  indictment  read,  they  say,  and  each  of  them  aevoraUy 
says,  that  they  are  not  guilty  thereof,  &c.,"  after  verdict  of  guilty  held  sufficient. 

This  was  an  indictment  for  a  conspiracy,  found  at  the  borough  sessiont 
of  Liverpool,  in  the  county  palatine  of  Lancaster,  and  removed  into  this 
court.     It  was  tried  before  Buller,  J.,  at  the  last  Lancaster  assises. 

The  indictment  stated  that  Freeman  Eccles  and  six  others,  devising  and 
intending  unjustly,  unlawfully,  and  by  indirect  means  to  impoverish  ose 
Henry  Booth,  and  to  reduce  to  b^gary  and  want  the  said  Henry  Booth,  and 
to  hinder  and  ^deprive  the  said  Henry  Booth  from  using  and  ezer-  r^ooQi 
cising  his  trade  and  business  of  a  tailor,  which  he  then  and  there  *-  ^ 
used  and  exercised,  on  the  28th  November,  23  d.  3,  the  said  Freeman  Ecoles 
Tand  the  six  others)  vn-ongfully,  fraudulently,  maliciously,  and  unlawfully 
did  confederate,  conspire^  combine,  and  agree  amongst  themselves,  bv  indi- 
rect means,  to  impoverish  the  said  Henry  Booth,  and  to  deprive  and  hinder 
him  from  following  and  exercising  his  aforesaid  trade  or  business  of  a  taflor; 
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and  the  Bttid  Freeman  Eccles,  fto.,  in  ponnance  of  and  aooording  to  the  un- 
lawful conspiracyy  comhination,  and  agreement  aforesaid,  on  the  said  28th  of 
NoTember,  indirect! j,  wrongfully,  unlawful] j,  maliciously,  and  unjustly  did 
prevent  and  hinder  the  said  Henry  Booth  from  following  his  aforesaid  trade 
or  bosiness  in  lavemK)!  aforesaid,  and  thereby  did  then  and  there  greatly 
impoverish  the  said  Henry  Booth,  to  the  great  damage,  &o.  The  indictment 
contained  another  count  not  materially  different. 

The  issue  was  joined  in  the  following  manner : — And  now,  that  is  to  say, 
on  Friday,  next  after  the  morrow  of  the  Holy  Trinity,  in  this  same  term, 
before  oar  said  Lord  the  King,  at  Westminster,  cometh  the  said  Freeman 
Eccles  and  others,  by  H.  D.,  their  attorney,  and  having  heard  the  said  in- 
dictment read,  they  say,  and  each  of  them  severally  says,  that  they  are  not 
guilty  thereof,  Ac. 

The  verdict  was  taken  against  Ecoles  and  five  of  the  others,  and  there  was 
no  finding  at  all  as  to  the  sixth. 

Ckambre  now  moved  an  arrest  of  judgment,  and  took  two  objections  to 
the  indictment.     1.  The  charge'  is  too  general ;  there  are  no  particular  facts 
mentioned  on  which  the  defendants  might  have  prepared  to  defend  them- 
selves.    !the  indictment  should  have  stated  a  particular  act,  and  have  charged 
the  conspiracy  to  have  been  with  a  view  to  that  act ;  but  nothing  more  than 
the  consequence  of  the  act  is  stated,  which  is  too  general.    Hawk.  P.  C.  b.  ii. 
c.  26,  8.  59.     A  conspiracy  is  certainly  indictable,  though  no  act  be  done  ; 
but  still  the  act  intended  to  be  done  must  be  stated.     There  is  no  case  of 
authority  that  a  general  charge  of  a  conspiracy  to  injure  is  good.     The  King 
r.  How,  B.  R.,  £.  12  G.  1,  1  Str.  699,  The  King  v.  Munoz,  B.  R.,  H.  13  O. 
1,  2  Str.  1127,  14  Yin.  386,  are  authorities  to  show  that  so  general  a  state- 
r*^^01  ™^°^  ^  ^^^  ^^  ^^'     [WiLLES,  J.,  referred  *to  The  King  v.  Kin- 
*■    ^J  nersley,  B.  R.,  T.  5  G.  1,  1  Str.  193.]     It  must  be  a  conspiracy  to 
do  something.     [Bulleb,  J. — Here  the  act  intended  is  stated.]     It  is  only 
the  consequence  and  not  the  means  that  is  stated.     [Lord  Mansfield. — Be 
the  means  what  they  may,  if  it  be  in  consequence  of  a  conspiracy  it  is  crimi- 
nal.]   2.  The  issue  is  not  well  joined,  for  it  does  not  appear  that  any  of  the 
defendants  but  Eccles  have  pleaded. 

Lord  Mansfield. — ^The  conspiracy  is  to  prevent  Booth  from  working,  the 
consequence  is  poverty.  Both  the  conspiracy  and  the  consequence  are 
stated ;  but  it  is  objected,  that  there  is  no  allegation  of  the  means.  Such 
an  allegation  is  unnecessary.  The  later  cases,  and  especially  The  King  v, 
Einnersley,  are  very  strong.  As  to  the  objection  on  the  issue,  the  record 
goes  on  and  says,  <'  they  and  each  of  them." 

Bulleb,  Justice. — ^The  indictment  states  more  than  is  sufficient  in  alleging 
that  the  defendants  conspired  ''  by  indirect  means."  The  means  are  matter 
of  eridence.  If  the  indictment  had  stated  that  they  conspired  to  prevent 
Booth  from  carrying  on  hia  trade,  it  would  have  been  sufficient :  "  by  indirect 
means"  is  surplusage.  As  to  the  issue,  it  does  not  appear  by  this  record 
that  any  of  the  defendants  let  judgment  go  by  default.  Therefore  the  Court 
cannot  go  into  the  matter,  and  the  issue  is  joined,  though  in  a  very  slovenly 
manner.  If  any  of  the  defendants  have  in  fact  let  judgment  go  by  default^ 
and  are  injured  by  this  manner  of  entering  the  issue,  they  have  their  remedy 
against  the  clerk  in  the  Crown  Office.  Motion  denied. 


[*340]  *FOLKES  t;.  CHAD  and  Others.    Nov.  27. 

Treaptfls  brooght  by  order  of  the  Court  of  Chanoery,  to  try  whether  a  bank  ereoted 
by  the  plaintiff  was  a  naisanoe  to  the  harbor  of  Wells.    The  jury  found  for  the 
defendants,  and  acoompanied  the  verdict  with  the  following  obserrations,  which 
Vol.  XXVI.— 16 
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were  endorsed  on  the  poitea :  '*  The  jary  also  find  that  they  all  agree  that  the  eoa- 
tinuftDce  of  the  bank  is  some  iigury  to  the  harbor,  but  are  not  all  agreed  to  its 
being  a  material  injury.  That  it  did  not  appear  to  the  jury  that  any  legal  pro- 
ceedings were  had  within  the  space  of  twenty  years  from  the  time  of  the  erection 
of  the  bank."  Held  that  this  finding  was  no  ground  for  setting  aside  the  rerdict, 
either  as  to  showing  that  the  nuisance  was  immaterial  or  that  the  possession  of 
the  bank  by  the  plaintiff  for  twen^  years  was  a  bar. 

This  cause  having  been  tried  a  third  time  (ride  antef  p.  157)  at  the  Sum- 
mer Assizes  for  the  county  of  Norfolk,  before  Mr.  Justice  Ashurst,  a  rerdict 
was  found  for  the  defendants,  and  a  special  endorsement  was  made  upon  the 
postea  to  the  following  effect :  ''  The  jury  also  find  that  they  all  agree  that 
the  continuance  of  the  bank  is  some  injury  to  the  harbor  of  Wells,  but  are 
not  all  agreed  to  its  being  a  material  injary :  that  it  did  not  appear  to  the 
jury  that  any  legal  proceedings  were  had  within  the  space  of  twenty  yean 
from  the  time  of  the  erection  of  the  bank.''  Mansfidd,  S.  G.,  on  behalf  of 
the  plaintiff,  obtained  a  rule  to  show  cause  why  the  verdict  for  the  defendants 
should  not  be  sot  aside,  and  a  verdict  entered  for  the  plaintiff,  or  a  new  trial 
had  between  the  parties.  He  grounded  the  first  part  of  his  rule  on  the  fiict 
found  by  the  jury,  and  endorsed,  that  no  proceedings  at  law  bad  J>een  had 
within  twenty  years  from  the  time  of  erecting  the  bank,  which  he  had  in- 
sisted, at  the  trial,  entitled  the  plaintiff  to  a  verdict ;  and  he  relied,  on  what 
he  said  had  been  the  practice  on  the  western  and  Oxford  circuits — ^not  to 
suffer  a  nuisance  to  a  way  to  be  impeached  after  twenty  years'  continuance. 
The  second  part  of  his  rule  he  founded  on  the  endorsement,  bj  which  it 
appeared  that  the  jury  did  not  find  it  a  material  injury,  which  he  said  was 
necessary  to  constitute  a  nuisance.  Ashubst,  J.,  who  tried  the  cause, 
reported  that,  in  his  directions  to  the  jury,  he  told  them  that  there  were  two 
matters  for  their  consideration  :  1.  Whether  the  harbor  was  materially 
injured  by  the  bank  in  question.  2.  Whether  the  removal  of  the  bank 
would  materially  tend  to  restore  the  harbor.  He  told  them  that  it  might  be 
worth  while  to  consider  the  second  question,  and  to  state  their  opinions  on 
it,  though  it  was  not  necessary  to  their  finding  their  verdict  for  the  plaintiff 
or  defendants.  That  as  to  the  twenty  years'  continuance,  he  did  not  agree 
with  the  counsel  for  the  plaintiff,  that  it  entitled  the  plaintiff  to  a  verdict; 
but  he  told  the  jury  to  find  that  fact,  as  it  might  be  material  in  guiding  the 
discretion  of  the  Court  of  Chancery.  The  jury  found  a  verdict  for  the  de- 
fendants, accompanied  by  the  special  matter  stated  on  the  postea.  The 
learned  Judge  '*'added,  ''  I  told  the  jury  that  they  could  not  find  for  r^oin 
the  defendants  unless  they  thought  it  a  material  injury.  Therefore  ^  ^ 
they  must  have  thought  it  material.  I  understood  the  meaning  of  the  jniy 
to  be,  that  they  were  not  agreed  as  to  the  precise  extent  of  the  injury,  and 
how  far  the  removal  of  it  might  or  might  not  restore  the  harbor.  I  thought 
myself  that  the  bank  vras  an  injury  to  the  harbor."  There  was  some  dispute 
about  the  fact  of  the  jury  bringing  in  a  verdict  for  the  defendants,  the  plain- 
tiff asserting  that  they  only  found  the  special  circumstances  as  endoraed,  bnt 
the  Judge  said  that  they  expressly  found  a  verdict  for  the  defendants. 

HardingCf  Cole,  Graham,  and  Le  Blanc  showed  cause. — ^The  first  part  of 
the  rule  is  grounded  on  a  supposed  principle  of  law,  that  twenty  years'  con- 
tinuance of  the  nuisance  is  a  legal  bar.  This  point  was  never  taken  before 
the  third  trial,  though  the  fact  appeared  from  the  commencement  of  the  pro- 
ceedings in  Chancery.  If  such  a  possession  be  a  bar,  the  fact  should  have 
been  pleaded.  Pepy's  case,  C.  B.,  E.  25  Eliz.,  3  Leon.  80;  Brooke  on  the 
Statute  of  Limitations,  80.  In  none  of  the  books  is  it  considered  a  bar,  bnt 
only  as  a  ground  of  presumption.  In  the  case  of  a  private  way,  it  affords  a 
presumption  of  a  license;  but  it  is  otherwise  with  regard  to  a  public  waj, 
where  a  grant  from  the  crown,  founded  upon  a  writ  of  ad  quod  damnum^ 
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ftnd  anolher  w»y  set  oat,  muat  be  presamed.  In  Keymer  v.  Sammen,  Bull. 
N.  P.  74,  where  a  way  had  been  used  for  thirty  years,  Tates,  J.,  said  that 
the  user  of  the  way  for  all  that  time  was  sufficient  to  afford  a  presumption 
of  a  grant  or  license  from  the  party.  But  how  can  this  presumption  apply 
to  the  case  of  a  harbor  ?  Besides,  here  the  injury  has  been  progressive,  and 
may  not  have  been  discovered  for  many  years;  while  in  the  case  of  the  way 
it  is  immediate.  The  finding  of  the  jury  upon  this  part  of  the  case  merely 
is,  that  no  legal  proceedings  were  had  within  twenty  years  from  the  erection 
of  the  bank.  This  is  merely  a  finding  of  evidence,- and  can  form  no  ground 
npon  which  the  Court  can  proceed.  It  is  for  the  jury  to  draw  the  conclusion 
from  such  evidence.  Mayor  of  Hull  v.  Homer,  B.  R.,  T.  14  Geo.  3, 
Cowp.  102. 

r*3421  ^^^^  regard  to  the  second  point,  the  finding  of  the  jury  '''is  merely 
1-  -'in  consequence  of  the  order  of  the  Court  of  Chancery,  and  for  the 
convenience  of  that  Court.  Independently  of  the  finding,  there  is  a  distinct 
verdict  for  the  defendants.  But  it  may  be  admitted,  for  the  sake  of  argu- 
ment, that  the  endorsement  is  in  the  nature  of  a  special  verdict,  and  that  the 
injury  is  immaterial.  To  justifythe  verdict  for  the  defendants,  it  is  enough 
that  it  is  an  injury.  Materiality  is  of  little  consequence  in  estimating  the 
damages,  but  not  in  governing  the  verdict.  Would  the  immateriality  of 
a  theft  be  a  defence  ?  Or,  to  a  plea  of  a  nuisance,  would  a  replication 
that  the  nuisance  is  immaterial  be  good  ?  A  gate,  not  locked,  across  a  high- 
way, is  immaterial,  if  anything  can  be  so,  and  yet.it  is  a  nuisance.  So  a 
house  encroaching  on  the  widest  highway.  It  is  said,  in  Mary's  case, 
B.  R.,  T.  10  Jac.  1,  9  Rep.  113  a,  that  if  the  trespass  on  a  common  be 
80  smidl  that  the  commoner  has  not  any  loss,  he  shall  not  have  an  action, 
but  the  tenant  of  the  land  shall.  So  the  master  of  a  servant  shall  not,  for 
every  small  battery,  have  an  action,  but  the  servant  himself  shall.  Was 
there  ever  a  demurrer  to  an  indictment  for  a  nuisance,  because  **  graved* 
was  not  added  to  ^' nocumentutn  f"  The  mischief  in  this  case  was  pro- 
gressive. A  man  may  commit  an  immaterial  injury  every  day,  while  the 
sum  of  the  injuries  will  be  paaterial.  The  true  construction  of  the  endorse- 
ment on  the  postea  is,  that  the  injury  was  material  enough  to  make  a  nuisance^ 
bat  the  jury  could  not  agree  as  to  the  extent  of  the  materiality. 

Mansfield,  S.  G.,  Partridye,  Joddrel,  and  Sayer,  contra,  upon  the  first 
point  contended  that  many  presumptions  were  applicable  in  this  case,  as  well 
as  the  presumption  of  license  in  the  case  of  a  private  way ;  that  even  a  record 
might  be  presumed  from  length  of  time ;  and  that  the  reason  why  decisions 
on  Boch  points  were  not  found  in  the  books  was,  that  the  questions  had 
arisen  in  modem  times.  Upon  the  second  point,  they  argued  that  this  was 
not  a  nuisance  in  itself,  but  only  from  its  effects,  and  that  therefore  the  cases 
of  highways  stopped  up  or  encroached  upon  did  not  apply ;  that,  upon  this 
fioding,  it  could  not  be  said  that  the  continuance  of  the  bank  would  be  a 
nuisance;  and  that,  at  all  events,  if  there  were  any  doubt  on  that  point, 
there  must  be  a  new  trial.  It  was  never  left  to  the  jury,  what,  supposing 
the  injury  to  be  material,  was  the  degree  of  the  materiality. 
rif^AQ-y  *Lord  MANSFiELD.^This  cause  has  been  tried  three  times.  I 
^  -'  should  regret  sending  it  to  a  fourth  trial,  and  I  am  glad  I  am  fully 
satisfied  that  it  is  not  necessary.  The  action  was  brought  to  try  the  legal 
point  The  degree  of  materiality  was  not  in  question,  tf  it  be  an  injury, 
It  is  enough ;  but  an  injury  is  something  that  a  jury  can  grasp.  The  Judge 
At  the  last  trial  was  justly  favorable  to  the  plaintiff.  He  told  the  jury  not 
to  go  on  mathematical  injuries.  He  added,  that  they  might  consider  whether 
the  removal  would  be  of  any  advantage.  This  they  could  not  determine. 
Bat  the  endorsement^  as  far  as  an  injury  is  found,  is  consistent  with  the  report 
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of  what  passed.  As  to  the  other  point,  the  length  of  time  is  dearly  not  a 
bar,  nor  anything  like  a  bar.  It  is  a  publio  nuisancei  which  maj  increase 
every  hour ;  and  it  is  nobody's  bnsiness  to  prosecute.  I  cannot  rely  much 
upon  circuit  cases,  but  certainly  with  regard  to  a  private  way  there  may  be 
a  presumption  of  a  license ;  and  even  in  the  case  of  a  public  waj,  it  may 
be  presumed  never  to  have  been  a  way.  Everything  arising  from  the  en- 
dorsement is  for  the  Court  of  Chancery.     The  verdict  must  stand. 

WiLLEB,  Justice. — ^The  endorsement  must  mean,  '<  We  are  not  agreed  to 
what  degree  material.''  The  point  as  to  the  twenty  years  is  given  up  on  the 
part  of  the  plaintiff;  for  it  is  admitted  to  be  no  bar,  and  as  evidence  it  was 
left  to  the  jury. 

BuLLEB,  Justice. — ^The  cause  was  tried  fiivorably  for  the  plaintiff.  On 
the  face  of  the  endorsement,  I  see  no  great  difficulty.  It  must  mean  the 
extent  of  the  materiality.  There  remains  the  objection  that  the  twenty 
years  are  conclusive :  but  length  of  time  is  neither  a  bar  nor  concluaive  in 
any  nuisance,  public  or  private.  It  is  evidence,  but  not  conclusive,  for  con* 
elusive  evidence  is  a  bar.  There  are  other  matters,  besides  license,  of  which 
length  of  time  may  be  evidence,  as  of  there  never  having  been  a  right.  Still 
it  is  only  evidence.  It  is  said  that  it  is  material  that  this  is  a  nuisance 
only  from  its  effects ;  but  that  argument  turns  the  other  way,  and  distin- 
guishes this  case  from  that  of  highways.  Therefore  length  of  time  is  not  so 
strongly  applicable,  even  as  evidence,  in  this  case,  as  in  those  which  have 
been  mentioned.*  Rule  dbcharged. 

>See  Vooght  v.  Winch,  B.  R.,  T.  59  G.  8,  2  B.  &  A.  662;  R.  v.  Montague,  B.  K., 
T.  6  O.  4,  4  B.  &  C.  598. 

*TALBOYS  V.  BROWN.    Nov,  28.  [*344] 

In  an  action  on  the  stat  9  Anne,  c.  25,  {  2,  it  is  sufficient  to  allege  in  the  declaration 
that  the  defendant  had  a  hare  in  his  possession. 

This  was  an  action  of  debt  on  the  statute  9  Anne,  c.  25,i  tried  at  Chelms- 
ford, before  Gould,  J.  The  declaration  contained  eight  counts : — 1.  F<^ 
buyine  seven  hares  on  the  1st  of  January ;  2.  For  having  in  his  possession 
seven  hares ;  3.  For  exposing  to  sale  seven  hares ;  4.  For  buying  four  hares 
on  the  8th  of  January ;  5.  For  having  in  his  possession  five  hares ;  6.  For 
exposing  to  sale  five  hares ;  7.  and  8.  For  having  in  his  possession  five  and 
seven  hares ;  he  being  a  carrier.  The  evidence  was  that  the  defendant  was 
driver  of  the  Norwich  stage  coach,  and  purchased  and  had  in  his  possession 
seven  hares  on  the  1st  of  January,  and  five  more  on  the  8th  of  Januaiy. 
The  jury  found  twelve  penalties,  and  the  verdict  was  taken  on  the  second 
and  fifth  counts.  Feckham  having  moved  in  arrest  of  judgment  on  the 
ground  that  having  hares  in  possession  is  not  itself  an  offence,  but  only 
evidence  of  an  exposing  to  sale, 

Erskine  showed  causC;  and  cited  Jones  qui  tarn  v.  Bishop,  B.  R.y  H.  26 
G.  2,  Sayer,  64. 

The  Court,  on  the  authority  of  that  case,  held  that  the  allegation  in  the 
second  and  fifth  counts  were  sufficient.  The  statute  providing  that  having  a 
hare  in  his  possession  shall  be  deemed  an  exposing  to  sale,  it  was  enough  to 
declare  in  the  words  of  the  statute.  Rule  discharged. 

^  By  sect  2,  if  any  hare,  pheasant^  partridge,  moor,  heath-game,  or  grouse  Bhall 
be  found  in  the  shop,  house,  or  possession  of  any  person  or  persons  whatsoever,  not 
qoalified  in  his  own  right  to  kill  game,  or  being  entitled  thereto  under  some  perBon 
80  qualified,  the  same  shall  be  adjudged,  deemed,  and  taken  to  be  an  exposiBg 
thereof  to  sale  within  the  true  intent  and  meaning  of  the  aot 
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8AL0UCCI  V.  WOODMASS.*   Jan,  26. 

"Wliere  goods  were  insured,  wftmuited  neutral,  on  board  tbe  Thetis,  "  a  Tuscan  ship," 
and  &e  ship  and  goods  were  oaptnred  by  the  Spaniards,  and  condemned  as  a 
**  good  and  lawful  capture,"  it  Was  held  that  this  sentence  was  oonclnsiye  OTidenoe 
that  the  goods  were  not  neutraL 

This  was  an  action  on  a  policy  of  insurance  upon  goods,  warranted  neu- 
traly  on  board  the  Thetis,  ''  a  Tuscan  ship."  At  the  trial,  before  Lord  Mans- 
ncLD,  at  Guildhall,  the  defendant  relied  upon  the  following  sentence  of  a 
Spanish  Court  of  Admiralty  as  disproving  the  warranty  of  neutrality. 

"Madrid,  24th  March,  1781. — We  declare  the  capture  made  by  the  pri- 
▼^eer,  Captain  Antonio  Ferrer,  of  the  Tuscan  frigate  called  the  Thetis,  Cap- 
tain Joseph  Monteverdi,  with  the  merchandises  and  effects  of  which  her 
cargo  consists,  to  be  good  and  lawful;  and  the  whole  shall  be  given  to 
Giaoome  Regolus  and  his  associates,  fitters-out  of  the  zebec,  Santa  Teresa, 
commanded  by  the  said  Ferrer,  and  to  the  aforesaid  Monteverdi  the  certifi- 
cates and  corresponding  passports,  that  he  may  withdraw  himself  with  his 
r*3461  "^^P'°  ^'^^  ^°  ^^^  usual  manner :  and  before  the  '''publication  of  this 
^  -'  sentence,  let  his  majesty  be  consulted.  Royal  resolution,  as  pro- 
posed ;  and  if  any  of  the  parties  choose  to  appeal,  let  it  be  admitted." 

Lord  Mansfield  being  of  opinion  that  this  sentence  was  conclusive,  the 
plaintiff  was  nonsuited ;  and  in  Hilary  Term  last  a  motion  was  made  to  set 
aside  the  nonsuit,  which  was  repeatedly  enlarged  in  order  to  give  time  to  get 
proceediDgs  and  papers  from  Spain  and  Italy.  The  papers  now  arriving,  the 
motion  now  came  on  as  a  peremptory. 

Lee  and  PiggoU  in  support  of  the  rule.  There  is  nothing  on  the  face  of 
this  sentence  to  show  that  the  ship  was  condemned  on  the  ground  of  its 
being  enemy's  property,  and  the  plaintiff,  therefore,  ought  to  have  been  per- 
mitted to  go  into  evidence  to  show  the  warranty  of  neutral  property  was  not 
falsified.  Bemardi  v,  Motteux,  B.  R.,  H.  21  G.  8,  ante,  vol.  ii.  p.  575. 
There  is  nothing  on  the  face  of  this  sentence  to  show  the  ground  upon  which 

'8.  C,  but  without  the  arguments  of  counsel,  Park,  Ins.  471,  6th  ed. 
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the  Court  in  Spun  proceeded.  They  only  condemn  the  ship  as  a  lawful  cap- 
ture. Certainly  in  Bemardi  r.  Mottenx  there  were  circumstances  which  in- 
duced the  Court  to  think  that  the  foreign  Court  did  not  proceed  on  the 
Sound  of  the  ship  being  enemy's  property.  Here  the  sentence  itself  calls 
e  Thetis  a  Tuscan  ship,  and  so  &r  supports  the  policy.  Nothing  appears 
to  show  that  she  was  not  a  neutral  ship,  and  condemned  on  other  grounds 
than  being  enemy's  property. 

Peckhamj  contra. — ^The  presumption  is  always  that  the  condemnation 
was  on  the  ground  of  enemy's  property,  unless  the  contrary  appears  on  the 
face  of  the  sentence. 

Lord  Mansfisld. — This  is  an  action  on  a  policy  upon  gooda  warranted  to 
be  neutral  property,  and  the  ship  is  stated  to  be  a  Tuscan  ship.  A  sentence 
of  condemnation,  as  lawful  prize,  affords  a  presumption  that  the  goods  were 
enemy's  property,  unless  the  contrary  appears  on  the  sentence.  In  Bernard] 
V.  Motteux  there  were  circumstances  on  the  face  of  the  proceedings  that 
showed  the  condemnation  went  on  a  special  ground.  Here,  on  the  contrary, 
the  proceedings  show  no  special  grounds.  In  order  to  prevent  the  condem- 
nation from  l^ing  conclusive,  it  is  incumbent  on  the  plaintiff  to  make  oat 
a  special  ground.  None  appears.  The  sentence  is  an  inaccurate  one ;  bat 
it  seems  to  have  gone  upon  the  ^question,  whether  the  goods  were  r^oiy-i 
free  or  prize,  which  can  only  be  on  the  ground  of  property.     The  ^       -' 

feneral  rule,  independent  of  treaty,  is  that  enemies'  goods  may  be  taken  on 
oard  a  neutral  ship,  and  friends'  goods  are  free  though  in  an  enemy's  ship. 

Rule  discharged.' 

'See  Bartillai  v.  Lewis,  B.  B.,  T.  22  G.  8  ante,  p.  126;  Mayne  v.  Walter,  B.  B., 
T.  22  0.  8,  ante,  p.  70 ;  &  Salouooi  v,  JobnBon,  B.  B.,  H.  25  G.  8,  post,  vol.  iv. 


PUGH  V.  MARTIN,*    Jan.  26. 

Where  the  cause  of  action  arises  m  the  term,  and  the  memorandum  of  the  bill  is  of 
Uie  term  generally,  the  plaintiflf  may  show,  in  evidence,  the  suing  out  of  the  writ, 
and  elect  to  consider  it  the  commencement  of  the  action. 

This  was  an  action  of  assault  tried  at  Westminster,  before  Lord  Maxs- 
FIELB,  after  the  last  term,  when  a  verdict  was  found  for  the  plaintiff.  The 
memorandum  of  the  bill  was  of  Trinity  Term  generally,  and  the  cause  of 
action  arose  within  the  term ;  but  it  appeared  in  evidence  that  the  bill  wss 
sued  out  after  the  commencement  of  the  term,  and  after  the  cause  of  actioa 
arose. 

Peckham  moved  to  set  aside  the  verdict  for  the  plaintiff,  and  to  enter  s 
verdict  for  the  defendant,  and  cited  Yenables  v,  Daffe,  B.  R.,  2  W.  &  31. 
Carth.  113.  See  Dobson  v.  Bell,  B.  R.,  M.  28  Car.  2,  2  Lev.  176.  The 
action  there  was  for  a  malicious  prosecution  in  indicting  the  plaintiff  for 
keeping  a  disorderly  house.  The  declaration,  which  was  of  the  term  gene 
rally,  stated  that  the  plaintiff  was  acquitted  at  the  sessions  held  on  such  a  dsy. 
That  day  was  within  the  term ;  and  it  was  held  that  the  acquittal,  being  the 
cause,  or  at  least  the  consummation  of  the  cause  of  action,  and  that  not  hav- 
ing happened  till  after  the  first  day  of  the  term,  the  action  could  not  be 
maintained  without  a  special  memorandum. 

Abhubst,  Justice. — The  repugnancy  there  appeared  on  the  &ce  of  the 
record. 

BuLLER,  J.^Even  if  it  were  not  so,  one  case  against  the  objection  ia 

>  8.  C.  cited  1  Tidd,  144,  8th  ed. 
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better  than  twenty  for  it,  it  being  merely  an  objection  of  form.  There  was 
a  case,  see  Morris  v.  Pagh,  B.  R.,  M.  2  G.  8,  2  Barr.  1241 ;  in  which  Mr. 
m^g^  XmcoM  *waa  counsel  before  Lord  Manstield,  in  which  it  was  de- 
^  -■  cided,  that  it  is  in  the  election  of  the  plaintiff  to  consider  the  memo- 
randuniy  or  the  actual  suing  out  of  the  writ,  as  the  commencement  of  the 
suit. 

Lord  Manbyisld  said,  that  he  had  so  stated  the  rule  at  Nisi  Prius,  with 
the  exception,  that  in  penal  actions,  and  in  cases  on  the  statute  of  limitations, 
the  defendant  may  always  resort  to  the  real  time.  Motion  denied.^ 

^See  Foster  v.  Bonner,  B.  B.,  £.  16  G.  8,  Cowp.  464;  2  Ssund.  1  (n),  6th  ed. ;  1 
Tidd,  144,  Sth  ed.  ;  Bnston  o.  Owston,  £zch.  Ch.  H.  6  &  6  G.  4,  M'Cl.  &  Y,  202 ; 
Lester  v,  Jenkins,  B.  B.,  T.  9  G.  8, 8  B.  &  C.  889,  2  M.  &  B.  429,  S.  C. 


ONSLOW  V.  SMITH  and  Another.    Jan.  27. 

An  aetion  may  be  maintained  under  si  1  G.  1,  st.  2,  c.  6,  against  handredors,  by  the 
trustee  in  whom  the  property  ia  a  house  of  eorrection,  belonging  to  the  oonnty,  is 
▼ested,  for  the  demoUtion  of  the  house  by  rioters. 

This  was  an  action  against  the  hundred,  upon  the  statute  1  Geo.  1,  st.  2,  c.  5, 
to  recover  damages  sustained  by  the  demolition  of  certain  premises  pulled  down 
by  the  rioters  in  1780.  The  action  was  tried  at  the  Surrey  assizes,  when  a 
Terdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a 
case  which  stated,  in  substance,  that  the  premises  destroyed  were  the  house 
of  correction,  which  belonged  to  the  county,  and  which  had  been  vested  in 
trustees,  of  whom  the  plaintiff  was  the  survivor.  The  question  for  the 
opbion  of  the  Court  was,  whether  the  plaintiff  was  entitled  to  recover. 

BouSf  for  the  defendants,  was  directed  by  the  Court  to  begin.  The  first 
objection  to  this  action  is,  that  the  county  cannot  recover  against  the  hun- 
dred, which  is  a  part  of  themselves.  If  the  case  had  been  free  from  the 
technical  embarrassment  of  trustees,  it  could  not  have  stood  a  moment.  But 
the  intervention  of  a  trustee  can  make  no  substantial  difference.  He  is 
merely  an  instrument  of  conveyance,  and  has  no  interest.  The  remedy  is 
given  to  the  party- damnified.  But  how  is  the  trustee  damnified?  Where 
the  statute  meant  to  give  persons  standing  in  the  situation  of  trustees  a 
remedy,  it  has  done  so,  as  in  the  case  of  rectors  and  vicars.  In  framing  the 
P3491  ^^^^^  ^^®  legislature  had  *two  objects  in  view : — 1.  To  relieve  in- 
*-  ^  dividnals  by  Uirowing  the  loss  upon  a  large  number  of  persons ;  and, 
2.  To  make  it  the  interest  of  the  greater  number  to  suppress  the  riot.  If 
the  larger  body  may  recover,  as  in  this  case,  against  the  smaller,  it  prevents 
the  body  at  large  from  interfering  to  suppress  the  riot,  and  it  throws  the 
burden  from  the  greater  upon  the  smaller  body.  The  second  objection  is, 
that  the  declaration  states  this  to  be  a  dwelling-house ;  but  a  house  of  cor- 
rection is  not  a  dwelling-house  within  the  meaning  of  the  act.  A  house  may 
be  a  dwelling-house,  for  some  purposes,  and  not  for  others.  Thus  a  house 
of  correction  has  been  held  not  to  be  a  dwelling-house,  so  as  to  be  ratable 
to  the  window-tax.  The  question  is  one  of  considerable  importance  in  this 
case,  as  there  are  five  gaols  within  this  district  of  the  half  hundred  of  East 
Brixton. 

Lord  Mansfield,  stopping  Hunter ^  who  was  to  have  argued  for  the  plain- 
tiff.— ^Two  objections  have  been  taken  to  the  right  of  the  plaintiff  to  recover 
in  this  action : — 1.  That  this  is  not  a  dwelling-house  within  the  statute ;  and, 
2.  That  as  this  is  a  trust  for  the  county,  and  as  the  county  themselves  could 
not  maintain  aa  action,  the  plaintiff,  their  tmsteci  cannot.    I  am  of  opinion 
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that  there  is  nothing  in  either  of  the  objections.  This  is  a  dweUing-hoasey 
and  burglary  may  be  committed  in  it.  As  to  the  trast,  the  court  will  take 
notice  of  trust,  and  have  done  so  of  late  years  in  many  instances.  Snppoeing 
money  belonging  to  the  county  is  taken  by  robbers  in  a  hundred— cannot  the 
county  recover  against  the  hundred  ? 

BuLLER,  Justice. — ^Thcse  houses  have  been  held  to  be  dwelliog-honses, 
and  persons  have  been  indicted  and  convicted  of  setting  fire  to  them  under 
the  statute  9  Geo.  1,  c.  22.  The  King  v.  Donnevan,  B.  R,  £.  10  6.  3, 2 
W.  Blackstone,  682.  Judgment  for  the  pUdntiflL 

*CAIISAN,  Administratrix,  &c.  v.  WATTS.     Jan.  27.     [*350] 

The  prize-money  gained  by  an  apprenUce,  serring  on  board  a  letter  of  marqae  ship, 
does  not  belong  to  the  master  of  the  apprentice,  the  usage  being  proTed  to  be  tliat 
such  money  is  the  property  of  the  apprentice.    Ashubst,  J.  dis. 

This  was  an  action  on  the  case,  tried  at  Lancaster,  before  Bui^ler,  J. 
The  declaration  stated  that  the  defendant  was  owner  of  a  letter  of  marque 
called  the  Kitty,  and  in  consideration  that'  the  intestate  would  serve  as  a 
mariner  on  board  the  said  ship,  undertook  and  promised  to  pay  him  a  cer- 
tain proportion  with  the  rest  of  the  crew,  in  one-fourth  of  the  produce  of  the 
prizes  she  should  take.  That  the  ship  took  a  prize,  and  that  the  intestate's 
share  amounted  to  £51.  There  was  another  count  for  the  intestate's  share 
in  another  prize ;  and  also  counts  for  work  and  labor,  and  on  an  account 
stated.  The  defendant  pleaded  the  general  issue :  and  at  the  trial  a  special 
case  was  made,  which  stated  the  pleadings,  and  that  it  was  proved  at  the 
trial  that  the  intestate  served  on  board  the  Kitty,  a  letter  of  marque  ship, 
as  a  sailor,  under  the  agreement  mentioned  in  the  declaration ;  and  that  he 
went  two  several  voyages  in  the  said  ship,  which  took  two  prizes ;  and  th&t 
the  share  of  each  sailor  on  board  thereof  amounted  to  £51.  9s.  The  intes- 
tate was  during  all  that  time  an  apprentice  to  William  Crozier  as  a  mariner, 
who  received  the  wages  which  became  due  to  him  for  the  two  voyages,  and 
who  now  claims  the  share  of  the  prize-money  in  question. 

The  case  was  argued  in  Michaelmas  Term  by  Wood  for  the  plaintiff,  and 
by  John  Heywood  and  Wihon  for  the  defendant ;  and  again  in  this  term  by 
Lee  for  the  plaintiff,  and  by  Wilson  for  the  defendant. 

Lee^  for  the  plaintiff. — ^The  question  is,  whether  a  person,  being  an  appren- 
tice, who  goes  to  sea  with  his  master's  consent,  is  entitled  to  a  share  of  prize- 
money  for  prizes  taken,  or  whether  the  master  is  entitled.  There  appears  to 
be  only  one  reported  case  on  the  subject,  Hill  v.  Allen,  1  Yes.  sen.,  83, 
where  Lord  Habdwicke  seems  to  have  considered  it  an  unsettled  point 
[BuLLER,  J. — Lord  Hardviticke  states  it  as  clear  law  that  the  master  is 
entitled.]  The  event  of  the  case  was  in  favor  of  the  apprentice;  which 
seems  to  show  that  the  point  was  not  settled,  and  is  still  open  to  argument 
It  is  an  extraordinary  assertion  to  say,  that  an  apprentice  to  a  *civil  r«o5ii 
business,  going  to  sea  out  of  his  master's  tuition,  shall  earn  for  his  ^  ^ 
master,  not  wages  only,  but  prize-money,  the  compensation  of  danger  and 
wounds.  Inquiries  have  been  made  amongst  the  prize-agents,  who  say,  that 
it  was  the  uniform  practice,  as  it  was  that  of  the  late  war,  the  apprentice 
should  have  the  prize-money,  and  the  master  the  wages.  That  usage  is  con- 
clusive against  the  master.  [Mr.  T.  Ward,  the  agent  of  both  parties,  con- 
firmed this  account  of  the  inquiries,  made  by  him,  at  the  request  of  the 
court. ^]      [Lord   Mansfield. — The  result  of  the  inquiries  seems  extra- 

1  The  agents  applied  to  were  Ommaney,  Creed  and  Marsh,  Kemble,  Sykes,  aad 
others,  all  agents  for  men-of-war,  and  not  for  pri?ateer8. — ^Note  by  Mr.  Wilson. 
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(ndinaiy,  because  on  bound  priyateera  there  are  no  wages  |  and  it  appears  to 
hare  been  determined  in  a  case  in  Salkeld/  that  on  board  a  man-of-war 
the  master  is  entitled  to  all  the  apprentice's  earnings.]  [Buller,  J. — ^There 
were  wages  here,  and  the  case  states  that  the  master  received  them.] 

WiUoiiy  contra. — ^The  usage  at  Liverpool,  where  this  contract  was  made, 
and  at  Bristol,  is  quite  uncertain,  and  depends  upon  the  will  of  the  master. 
The  master  is  entitled  to  the  service  of  his  apprentice :  the  prise-money  is 
the  consideration  for  the  service,  and  belongs  to  the  master  as  much  as  the 
tpprentioe's  wages.     Whether  the  apprentice  went  to  sea  with  the  consent  or 
not  of  the  master  is  immaterial,  if  the  latter  afterwards  ratifies  the  act. 
[Lord  Mansfield. — ^Did  the  apprentice  go  to  sea  with  the  master's  consent, 
or  not?]     [BuLLER,  J. — There  was  no  evidence  given  on  the  point.    I  rather 
thought  the  boy  went  on  board  without  the  master's  consent.     If  the  boy 
went  with  the  master's  consent,  the  reason  of  the  thing  seems  to  be  that  the 
master  shall  have  the  wages;  if  he  went  without  such  consent,  the  master 
may  recover  a  satisfaction  for  the  loss  of  the  service — the  damages  he  has 
sustained  by  it  in  his  trade — what  he  himself  has  lost,  not  what  the  appren- 
tice may  have  gained.     There  can  be  no  reason  why  he  should  take  the  large 
fortune  his  apprentice  may  have  gained  by  the  risk  he  has  run.]     That  prin- 
ciple wonld  go  too  far ;  for  it  would  show  that  the  master  would  not  be  en- 
titled to  wages,  but  only  to  a  satisfaction  for  loss  of  service,  in  another  way, 
and  as  something  different  from  wages. 

r*3521  *^^9  i°  reply. — ^The  principle  of  law  does  not  go  so  far  as  is 
^  -'  contended  for  on  the  other  side.  If  the  master  has  the  benefit  of  his 
apprentice's  service  in  the  fair  way  of  his  duty  as  an  apprentice,  he  is  enti- 
tled to  nothing  further.  Here  he  has  had  that  benefit,  but  he  requires  some- 
thing more.  Would  he  be  entitled  to  the  earnings  acquired  by  the  appren- 
tice at  by-hours,  after  doing  all  his  master's  business  ? 

AsHURST,  Justice. — Suppose  that,  instead  of  prize-money,  the  captain  of 
the  ship  had  agreed  to  give  higher  wages — ^would  not  the  master  of  the 
apprentice  be  entitled  to  such  wages?  The  doubt  seems  to  me  to  have  arisen 
from  the  practice  in  king's  ships,  where  prize-money  is  not  earnings,  but  the 
bounty  of  the  crown,  and  therefore  does  not  go  to  the  master.  In  privateers 
and  letters  of  marque,  prize-money  is  not  bounty,  but  stipulation,  and  I  do 
not  see  how  it  can  be  distinguished  from  wages. 

WiLLES,  Justice. — I  think  the  master  is  entitled  to  all  the  wages  or  money 
fairly  acquired  by  the  apprentice  as  for  labor  or  service ;  but  to  any  extra- 
ordinary gains  he  may  acquire,  out  of  the  usual  course  of  his  service,  I  think 
the  master  not  entitled.  Suppose  that,  in  case  of  a  wreck  at  sea,  an  appren- 
tice, by  any  exertion  of  his  own,  had  recovered  part  of  the  wreck  from  a 
ship  stranded,  would  the  master  be  entitled  ? 

Lord  Mansfield. — It  is  very  extraordinary  that  no  case  should  have 
occurred  since  1747.  I  did  think  it  had  been  decided.  Upon  the  first 
ugument,  I  thought  it  clear  that  whatever  an  apprentice  who  runs  away 
gains  in  another  service  eo  nomine  belongs  to  the  master,  and  is  earned  for 
him ;  and  that,  if  it  is  anything  specific,  the  master  may  bring  trover  for  it.' 
I  could  see  no  distinction,  in  the  case  of  a  privateer  or  letter  of  marque,  be- 
tween wages  and  prize-money  which  is  in  lieu  of  wages.  In  men-of-war  there 
is  a  difference.  This  is  not  like  the  case  of  extraordinary  gain,  as  the  in- 
stance put  of  treasure  trove,  recovery  of  wreck,  &c.,  for  that  is  no  remune- 
ration of  service.     But  I  am  now  struck  very  much  with  the  usage,  and  am 

*  Qn»re  Barber  v.  Dennis,  B.  R.,  T.  2  Ano.  1  Salk.  68  ?  But  that  was  not  the  case 
of  a  man-of-war. 

'Accord,  diet  per  Lord  EiLaNBoaovoB,  Foster  v.  Stewart,  B.  B.,  M.  66  Qeo.  8, 
8  M.  &  S.  198. 
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unwilling  to  go  against  it.    We  muBl  take  that  oaage  to  be  aa  stated  hj  Mr. 
Ward,  and  I  think  it  ought  to  decide. 

*BuLLSR,  Justice. — fiidependentlj  of  statutory  regulations,  the  r^oKo-i 
prize-monej  is  as  much  a  bounty  of  the  crown  on  board  privateers  as  I-  ^ 
on  board  king's  ships.  There  does  not  seem  to  be  much  dififerenoe  in  the 
case  from  that  circumstance.  The  master's  remedy  is  against  the  parties  to 
the  covenant  in  the  indenture  of  apprenticeship.  I  rather  incline  to  the 
opinion  which  I  held  last  term,  that  such  is  the  remedy,  and  thait  the  ap- 
prentice is  entitled  to  the  price-money  acquired. 

Judgment  for  the  plaintifEl* 

>  See  Eades  v.  Vandeput,  B.  B.,  M.  25  G.  8,  post,  Foster  v.  Stewart,  B.  B.,  BL  55 
Q.  8,  8  M.  &  S.  191 ;  Lightly  v.  Clouston,  C.  B.,  H.  48  Geo.  8,  1  Taunt.  112. 


COX  V.  LISTARD. 

(Reported,  ante,  yoL  L  p.  166,  note  [f  55].) 


STEPHENSON  v.  PRICE  and  Another.    Jan.  27. 

In  an  action  on  a  charter-party,  by  which  the  defendants  covenanted  to  unload  and 
receive  the  cargo  at  Gharlestown,  and  then  and  there  put  on  board  100  tons  of 
goods,  &c.,  the  plaintiffs  assigned  as  a  breach  that  no  goods  were  put  on  board. 
The  defendants  after  oyer  of  the  charter-party,  in  which  there  was  a  proviso,  that 
the  freight  of  the  homeward  cargo  shonld  be  paid  on  delivery  at  London,  pleaded 
that  the  vessel  never  arrived  in  lK>ndon  on  the  homeward  voyage,  but  was  lost.  On 
demurrer  the  plea  was  held  bad. 

This  was  an  action  of  covenant  on  a  charter-party,  hy  which  the  hrig 
Hope  was  chartered  from  London  to  Charlestown  and  back  again.  It  was 
agreed  in  the  charter-party  that  the  ^vessel  should  lie  at  Charlestown  for  dis- 
charging and  loading  forty-two  days.  The  covenant  on  which  the  breach, 
was  assigned  was,  that  the  defendants  (who  were  also  to  load  her  outwards) 
'<  should  unload  and  receive  the  same  (cargo)  out  of  her  at  Charlestown,  and 
then  and  there  put  on  board  her  100  tons  of  gooas^  certain,  or  as  they  should 
think  proper ;  and  that  within  the  several  days  or  times  above  limited  for 
doing  thereof,  or  days  of  demurrage  thereafter  mentioned."  The  breach  was 
that  no  goods  were  put  on  board  within  the  time.  The  defendants  pleaded, 
1.  Nan  est  /actum;  2.  That  the  vessel  did  not  lie  at  Charlestown,  &c.  On 
these  two  pleas  issues  were  joined,  and  found  for  the  plaintiff.  They  pleaded 
farther  (after  oyer  of  the  charter-party,  in  which  was  a  proviso  that  the 
^^  last-mentioned  ^freight  (from  Gharlestown)  shall  be  paid,  one-half  1-^0541 
thereof  on  the  true  delivery  of  the  said  homeward  cargo  at  London,  ^  ^ 
and  the  remaining  half  by  a  good  bill  or  bills  payable  in  three  months  from 
thence  next  following)."  That  the  said  vessel  never  did  arrive  at  London 
on  the  homeward  voyage  from  Charlestown,  but  was  lost  at  sea,  whereby 
the  plaintiff  lost  the  freight  of  the  said  homeward  voyage.  To  this  plea 
there  was  a  demurrer. 

RusseUf  in  support  of  the  demurrer.  This  action  is  not  brought  for  the 
freight,  but  for  not  loading  the  ship.  The  cause  of  action  accrued  when  the 
time  for  loading  expired,  and  cannot  be  divested  by  a  subsequent  contingent 
event. 

.    Bond,  contra. — ^The  claim  of  the  plaintiff  is  for  freight  on  the  homewud 
bound  cargo,  which  was  only  payable  on  the  ship's  arrival  here. 
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Lord  Manstold. — ^That  is  no  answer.    The  action  is  for  not  loading. 
Yon  have  broken  jonr  covenant,  and  there  mnst  be 

Judgment  for  the  plaintiff. 


VALLB  V.  GABDINER.*    Jan.  28. 

Aetioa  on  a  ehart«r»partj  for  not  loading  a  ship.  The  defendant  (being  nnder  tenna 
to  plead  iaauablj)  pleaded  that  a  surrey  of  the  ship  was  had,  by  order  of  the  Ad- 
Biraltj  Coort  of  St.  Kitts,  and  she  was  declared  insufficient ;  wherefore,  &o.  Held 
that  this  was  not  an  issnable  plea,  and  that  the  plaintiff  might  sign  judgment 

Action  on  a  charter-party  for  not  loading  a  ship.  The  defendant  pleaded 
several  pleas,  one  of  which  was  that  a  survey  of  the  ship  was  had  by  order 
of  the  Admiralty  Gonrt  of  St.  Kitts,  and  she  was  declared  insufficient,  and 
therefore  he  did  not  load  her.  This  plea  was  pleaded  after  time  given  by  a 
Judge's  order  on  terms  of  pleading  issuably.  The  plaintiff,  thinking  the 
plea  not  issuable,  signed  judgment,  which  Glanville  moved  to  set  aside,  on 
the  ground  that  the  plea  was  issuable,  and  that  if  it  were  not,  the  plaintiff 
was  not  at  liberty  to  enter  up  judgment,  but  should  have  demurred. 
Cowper  and  i^iMse^  showed  cause. 

BuLLSB,  J.,  said  the  plea  was  clearly  not  an  issuable  plea  within  the  mean- 
ing of  the  order.  It  was  only  evidence,  and  if  the  plaintiff  had  taken  issue, 
it  could  only  have  been  on  the  fact  of  the  condemnation,  and  he  would  have 
Mee-i  had  no  ^opportunity  of  entering  into  the  merits  of  it.  The  plea  ought 
*-  *  ^  certainly  to  have  been  that  the  ship  was  insufficient.  The  plaintiff 
might  have  demurred  to  the  plea,  if  he  had  chosen  it,  but  he  was  also  at 
liberty  to  exercise  his  own  judgment  concerning  it,  and  to  sign  judgment, 
but  he  did  it  at  his  peril.  If  he  might  not  do  so  the  effect  of  these  orders 
would  be  lost.  They  were  made  to  prevent  delay,  and  usually,  at  the  end  of 
a  term,  and  if  a  demurrer  were  necessary,  the  delay  would  be  obtained. 

The  plaintiff's  attorney,  however,  being  willing  to  waive  his  judgment,  and 
the  writ  of  inquiry  which  had  been  executed,  the  rule  was  made  absolute  on 
payment  of  costs,  giving  judgment  of  the  term,  and  undertaking  not  to  bring 
a  writ  of  error. '  Rule  absolute. 

'    I8.G.  cited  Tidd,  477,  8th  ed. 


The  KING  v.  UTLEY.    Jan. 
(Reported,  Galpsoott,  889.) 


SPARKE  V.  STOKES,  one,  &c.«    Jan.  31. 

An  attorney  when  sued  has  not  the  priTilege  of  changing  the  yenue  to  Middlesex. 

Le  Blanc  moved  to  change  the  venue  in  this  action  to  Middlesex,  on  the 
ground  that  the  defendant,  being  an  attorney,  had  the  privilege  of  being  sued, 
as  well  as  of  suing,  in  that  county,  for  which  he  cited  Wigley  v.  Morgan,  B. 
B.,  T.  9  G.  2,  2  Str.  1049,  but  the  Court  said  that  it  was  constantlv  refused, 
and  denied  the  motion,  accord  Pope  v.  Hedfeame,  B.  R.,  H.  7  0.  o,  4  Burr. 
2027;  Yeardley  v.  Roe,  B.  R.,  H.  30  G.  3,  3  T.  R.  573. 

1 S.  G.  cited  Tidd's  Pr.  76,  8th  ed. 
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*HALL  and  Another,  Assienees  of  PHYNN,  a  Buikrapt,  v.     r*«iui-i 
GUfiNEY.'    Jan.  81.  L^^J 

The  owner  of  the  major  part  of  a  Tessel  then  lying  in  port  mortgaged  it,  and  trans- 
ferred the  grand  bill  of  aale  to  the  mortgagees.  The  mortgagees  did  not  take  pos- 
session, bat  suffered  the  mortgagor  and  the  other  part  owners  to  hare  the  manage- 
ment^  and  act  as  the  visible  owners  of  the  vessel.  The  mortgagor  having  beeome 
bankrupt,  held  that  hb  share  in  the  vessel  passed  to  his  assignees,  under  the  statnte 
21  Jao.  1,  le. 

This  was  an  action  for  money  had  and  received  by  the  defendant  to  the 
use  of  the  plaintiffs,  as  assignees,  tried  after  last  term,  before  Lord  Maits- 
FIELD,  at  Guildhall,  when  a  verdict  was  found  for  the  plaintiff  with  £584  7s. 
6d,  damages,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  bankrupt,  Walter  Phynn,  was  owner  of  nineteen  thirty-second  parts  of 
the  vessel  called  the  Friendship,  and  by  indenture,  dated  the  4th  July,  1777, 
and  made  between  the  said  W.  Phynn,  owner  of  the  major  part  of  the  brigan- 
tine,  the  Friendship  of  Yarmouth,  whereof  John  Banet  was  then  master,  of 
the  one  part,  and  John  and  Bartlet  Ourney,  bankers,  of  the  other  part,  after 
reciting  that  the  said  J.  and  B.  Gurney  had,  on  the  date  thereof,  paid  and 
lent  unto  the  said  W.  Phynn  £400,  which  they  were  contenCed  to  stand  to, 
and  bear  the  hazard  and  adventure  of  on  the  hull  of  the  said  vessel,  apon 
such  voyage  and  voyages  as  the  said  W.  Phynn,  his  executors,  administrators, 
and  assigns,  should  think  fit  to  make  with  her,  and  upon  the  terms  after  meD- 
tioned:  it  is  witnessed  that  in  consideration  of  £400  unto  the  said  W. 
Phynn,  lent  and  paid  by  the  said  J.  and  B.  Gurney,  the  said  W.  Phynn  did 
grant,  bargain,' and  sell,  unto  the  said  J.  and  B.  Gurney,  their,  &c.,  all  that 
the  aforesaid  brigantine,  called  the  Friendship  of  Yarmouth,  of  the  burden 
of  140  tons  or  thereabouts,  and  all  the  anchors,  &c.,  to  hold,  kc.,  as  their 
own  goods  and  chattels.     Proviso  that  if  the  said  W.  Phynn,  his,  &c.,  should 
pay  unto  the  said  J.  and  B.  Gurney,  their,  &c.,  £400  within  six  calendar 
months  next  after  they  should  give  notice  in  writing  for  that  purpose  to  the 
said  W.  Phynn,  his,  &c. ;  but  such  notice  not  to  be  given  till  six  months 
after  the  date  thereof  (unless  an  utter  and  totaMoss  of  the  said  brigantine  by 
the  seas,  &c.,  should,  in  the  mean  time,  happen) ;  and  also  if  the  said  W. 
Phynn,  his,  &c.,  should  pay  unto  the  said  J.  and  *B.  Gurney  half  p^Q^^-r 
yearly,  from  the  date  hereof,  for  so  long  time  as  there  should  not  be  an  ^ 
utter  or  total  loss  of  the  said  brigantine  by  the  seas,  &c.,  and  the  principal  sam 
should  remain  unpaid,  the  sum  of  £26,  as  and  for  the  interest  and  premium  for 
the  hazard  of  the  same  principal  money,  then  the  grant  and  assignment  thereby 
made  should  be  void.     Declaration  by  all  the  parties  that  the  principal  sam 
of  £400  should  not  be  due  or  paid  until  six  calendar  months'  notice  should 
have  been  given  by  one  of  the  parties  unto  the  other  for  payment  thereof; 
and  also  that  in  case  default  should  be  made  in  payment  of  the  said  £400  and 
interest,  or  any  part  thereof,  or  in  the  performance  of  the  proviso  before  con- 
tained, it  should  be  lawful  for  the  said  J.  and  B.  Gurney,  or  either  of  them, 
upon  the  said  brigantine  to  enter,  and  the  same,  with  all  her  materials,  to 
dispose  of  by  public  or  private  sale,  without  any  interruption,  &c. ;  and  also 
that  in  case  there  should  happen  an  utter  and  total  loss  of  the  said  brigantine 
before  the  said  principal  money  should  be  payable  by  the  said  indenture,  then 
the  payment  thereof  should  not  be  demanded  or  recoverable  by  the  said  J* 
and  B.  Gurney,  but  the  loss  thereof  should  be  borne  by  them ;  nevertheless 
the  premium  should  be  paid  to  the  date  of  the  said  loss.     At  the  time  of 

1 8.  C,  Co.  B.  L.  281,  Ist  ed.  858,  8th  ed.,  shortly  reported  without  the  argnments 
of  oennseL 
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making  the  Bald  indentiiTe  tbe  brigantine  vas  at  Tarmoutb,  and  the  grand 
bill  of  sale  was  delivered  to  the  defendant.  W.  Pbynn  and  the  other  part 
ownere  of  the  brigantine  had  the  management^  and  appeared  and  acted  as  the 
nsible  owners  of  her,  from  the  time  of  the  aasignment  to  the  defendant  to  the 
btnkniptey  of  W.  Pbynn,  which  happened  on  the  18th  of  June,  1782.  The 
defendant  and  the  solvent  owners  sold  the  brigantine  at  Bristoli  on  the  29th 
of  Jannary,  1783,  and  recovered  the  purchase  money. 

The  question  for  the  opinion  of  tbe  Court  is^  whether  the  defendant  is 
entitled  to  retain  so  much  of  W.  Phynn's  sbare  of  the  money  arising  from 
the  Bale,  as  will  be  suflSleient  to  discharge  the  principal  and  interest  due  on 
the  assignment. 

The  case  was  argued  in  Michaelmas  Term,  by  Touchet  for  the  plaintiffs, 
sad  Wood  for  the  defendant. 

TowJiet  for  the  plaintiffs. — ^The  question  depends  entirely  on  tbe  construc- 
tion of  the  statute  21  Jao.  1,  c.  19.     For  a  long  period  after  the  passing  of 
that  act,  no  qnestion  arose  upon  it.     '<  I  do  not  remember/'  says  Lord  Hard- 
r*3581   ^^^^^>  *"  ^°  ^^^^  Court,  or  while  I  sate  in  another,  that  the  con- 
*-       -'   stmction  of  these  clauses  was  ever  made  a  point  in  any  case,  Bourne 
V.  Bodson,  1  Atk.  156.     The  statute  was  much  considered  in  the  case  of 
Byall  V.  Rolle,  1  Atk.  165 ;  1  Yes.  sen.  848,  which  has  governed  this  head 
of  law  ever  since,  and  is  exactly  this  case.     The  same  doctrine  was  main- 
tained in  Worsley  v.  Demattoes,  B.  R.,  H.  81  G.  2,  1  Burr.  467.     Here  the 
bankrupt  continued  in  possession  of  the  ship  for  five  years  after  the  mort- 
g^e,  and  the  case  comes  precisely  within  the  words  of  Lord  Mansfield 
in  the  latter  case.      '<  If  he  mortgages,  and  parts  with  the  possession  of 
goodS)  the  world  has  notice ;  but  to  give  priority  from  mortgaging  goods,  of 
which  the  trader  is  allowed  to  appear  and  act  as  the  owner,  would  be  ena- 
bling him  to  impose  on  mankind,  and  draw  them  in  by  false  appearances." 
So  in  Ex  parte  Matthews,  2  Ves.  sen,  272,  it  was  held  that  if  the  mortgagee 
takes  all  the  means  in  his  power  to  get  possession,  his  title  will  be  good 
^inst  the  assignees ;  but  if  he  were  to  suffer  the  ship  to  come  back,  and  to 
go  on  another  voyaffe,  the  case  would  be  very  different ;  for  that  the  deliver- 
ing of  the  grand  bill  of  sale  would  not  be  sufficient,  if  there  was  an  opportu- 
nitj  of  taking  possession.     In  the  present  case  the  vessel  was  in  harbor  at 
tbe  time  of  the  mortgage,  and  possession  might  therefore  have  been  demanded 
ind  obtained. 

It  may  perhaps  be  said  that  this  resembles  the  case  of  bottomry ;  but  that 
power  of  hypothecation  exists  only  in  the  master  in  foreign  parts  from  ne- 
<^^ity,  and  not  in  the  owners ;  nor  could  that  right  prevail  against  the  express 
provisions  of  an  act  of  parliament. 

The  case  of  Stephens  v.  Sole,  cited  1  Atk.  157 ;  1  Ves.  sen.  352,  is  in 
point  for  the  plaintiffs.  [Lord  Mansfield. — I  wish  to  see  that  case  from 
^e  Begister's  book].  The  decree  in  that  case  has  been  examined.  [Lord 
Mansfield. — Was  the  grand  bill  of  sale  delivered  in  that  case  f ]  It  ap- 
pcttB  that  the  bill  of  sale  was  delivered.  [Lord  Mansfield. — That  means 
^06  bill  of  sale  made  by  the  bankrupt.]  The  principle  is,  that  when  a 
mortgagee  does  not  take  possession,  he  waives  his  lien,  and  is  content  with 
^0  general  security.  The  statute  of  James  supposes  a  good  consideration 
between  the  bankrupt  and  the  mortgagee ;  but  makes  possession  sufficient  to 
P3591  ®°^^^^®  ^^^  ^assignees.  It  does  not  intrust  the  jury  with  the  ques- 
^  tion  of  fraud.  In  a  case  of  Crowther  and  others.  Assignees,  &c.  v. 
Aisignees  of  Case,  Semble,  Falkner  v.  Case,  Cane.  IJSl,  1  Br.  C.  C.  125, 
iDore  full,  2  T.  R.  491,  it  was  held  that  where  a  ship  at  sea  was  mortgaged, 
>Q<i  the  policies  and  bills  of  ladine  delivered,  it  was  good,  because  everything 
wu  done  that  could  be  done.  There  Lord  Thublow  said  it  was  good,  as 
wag  IS  the  vessel  continued  at  sea. 
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Woody  contra.-^!!  the  oonrtrnction  of  the  act  of  parliament,  Uie  defen- 
dant is  entitled  to  retain  the  money  arising  from  the  sale.  Both  the  daiise 
itself,  and  the  preamble  to  it,  show  that  it  was  not  intended  to  extend  to  the 
ease  of  a  mortgage;  and  of  that  opinion  Lord  Habdwioke  appears  to  hare 
been  in  the  case  of  Bourne  v.  Dodson,  where  he  says,  that  Stephens  v.  Sole 
was  decided  on  particular  circumstances.  Ibc  parte  Matthews  is  an  antho- 
rity  in  favor  of  the  defendant,  for  here  the  grand  bill  of  sale  was  deliTered, 
which  is  the  only  muniment.  The  doctrine  contended  for  on  the  other  side 
would  put  an  end  to  the  mortgage  of  ships  by  way  of  bottomry ;  for  the  pos- 
session of  the  ship  always  remains  in  the  mortgagor,  and  is  the  only  thing 
which  enables  him  to  pay  the  interest.  Here  there  never  was  a  time  when 
the  mortgagor  could  take  possession  according  to  the  tenor  of  the  deed,  for 
possession  was  only  to  be  delivered  on  default  of  payment  on  notice.  The 
mortgagor  had  not  the  order  and  disposition  of  the  vessel  within  the  intent 
of  the  statute,  for  not  having  the  grand  bill  of  sale,  he  could  not  dispose  of 
the  ship.     Walker  v.  Bumell,  ante,  vol.  i.  p.  317. 

Touchei,  in  reply. — ^The  preamble  of  the  clause  shows  that  this  case  was 
intended  to  be  included,  ''for  that  it  often  falls  out  that  many  persons,  before 
they  become  bankrupts,  do  convey  their  goods  to  other  men  upon  good  con- 
sideration, and  yet  still  do  keep  the  same,"  &c.  It  was  therefore  the  mis- 
chief of  the  bankrupt  continuing  in  possession  that  was  intended  to  be 
guarded  against.  This  mortgagor  certainly  acted  as  owner,  for  he  made 
charter-parties,  &c.  Bourne  v.  Dodson  is  not  inconsistent  with  the  present 
case,  for  the  mortgage  is  good  while  the  vessel  remains  at  sea.  Besides,  that 
case  never  received  a  decision.  There  can  now  be  no  doubt  that  mort^gees 
are  within  the  statute,  for  Stephen  v.  Sole  is  recognised  in  Ryall  v.  Kolle. 
As  to  inconvenience,  *that  argument  was  considered  in  Ryall  v.  r^6crn 
BoUe.  There  may  be  some  on  both  sides,  but  it  is  for  the  legisla^  ^  ^ 
ture,  and  not  for  this  Court,  to  provide  a  remedy.  Our.  ad.  vuit. 

Lord  Mansfield  now  delivered  the  judgment  of  the  Court.  The  single 
question  in  this  case  was,  whether  the  transaction  was  within  the  statute  21 
Jac.  1,  c.  19.  It  has  been  determined  in  several  cases,  that  the  mortgage  of 
a  ship  at  sea,  with  a  delivery  of  the  grand  bill  of  sale,  is  not  within  the 
statute ;  and  on  the  argument  I  was  much  inclined  to  regard  this  in  tbd 
same  light  as  a  mortgage  of  landed  property.  But  the  case  of  Stephens  v. 
Sole  was  mentioned,  and  on  inquiry  it  appeared  that  there  the  grand  bill  of 
sale  was  delivered  to  the  mortgagee,  the  bankrupt  keeping  possession.  We 
look  on  that  case  as  an  authority,  and  there  must  therefore  be 

Judgment  for  the  plaintiffii.^ 

1  This  case  was  cited  in  Atkinson  v.  M&Ung,  B.  R.»  £.  28  G.  8,  2  T.  R.  462,  where 
tlie  mortgage  was  held  good,  the  grand  bill  of  sale  being  transferred,  and  the  mort^ 
gagee  taking  possession  as  soon  as  the  ship  returned  to  port.  Bee  ^iBoExparU  Bat- 
son,  Ganc.  1791,  1  Co.  B.  L.  866,  8th  ed.  Bat  where  on  the  return  of  the  veswl  to 
port  the  mortgagee  neglected  to  take  possession,  it  was  held  that  the  ship  passed  to 
the  assignees  of  the  mortgagor.  Mair  v.  Glennie,  B.  R.,  T.  65  0.  8,  4  M.  &  8.  240. 
The  register  acts  will  not  prevent  a  ship,  the  conyeyance  of  whidi  has  been  executed 
in  pursttance  of  those  statutes,  from  pasnng  to  tiie  assignees  of  the  mortgagor,  if 
left  in  his  possession,  &c.  Robinson  v.  Macdonnell,  B.  R.,  T.  66  G.  8, 6  H.  &  8.  228; 
Hay  V.  Fairbam,  B.  R.,  M.  69  G.  8,  2  B.  &  A.  198,  2  B.  &  B.  114,  8.  C.  on  error. 
See  also  Kirkley  v.  Hodgson,  B.  R.,  £.  4  G.  4,  1  B.  &  G.  688;  Robinson  v.  Macdon- 
nell, B.  R.,  M.  59  G.  8,  2  B.  &  A.  184.  As  to  the  transfer  of  part  of  a  ship  only,  see 
Addis  V,  Baker,  Soaoc.  T.  88  G.  8,  1  Anstr.  222;  Gillespie  v.  Coutts,  Amb.  652.  Ab- 
bott  on  Shipp.  18,  6th  ed. 

JOHNSON  V.  SPILLER.    Feb.  3. 
(Reported  ante,  toL  l  p.  166,  note  [t66.]) 
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r*9«-ii    *HASS£LLS  and  Another,  Assiimees  of  Jadnon,  a  Bankrupt, 
[^^^3  ».  SIMPSON.    Feb.S. 

(Beported,  ante,  toL  i.  p.  89,  note  [f  89.]) 


GOODLITTLE  dem.  BAILEY  v.  PUGH.    Fefc.  3. 

(Keporied,  Feftme,  Cont.  Rem.  678,  7tli  ed.) 


PISTOL,  on  the  demise  of  W.  R.  F.  RICCARDSON  RANDAL,  Esq.  v. 
SARAH  RICCARDSON,  Widow.*    Feb,  6. 

Testator  being  seked  of  freehold  Isnds,  and  possessed  of  leasehold  lands  for  the  re- 
minder of  a  term  of  1000  years  densed  *'  all  his  manors,  adyowson,  donation 
rigkts  of  patronage  and  presentation,  and  all  and  eyery.  his  several  lands,  tone* 
meots,  and  hereditaments  whatsoeyer  and  wheresoeyer,  whereof  he  was  seised  of, 
interested  in,  or  entitled  to,  &o.**  Held  that  under  this  devise  the  leaseholds  did 
not  pass. 

This  was  an  action  of  ejectment  for  two  farms  in  Cumberland,  tried  at 
Carlisle,  before  Buller,  Jastice.  The  case  reserved  stated,  That  the  testa- 
tor, Christopher  Randal  Riccardson,  was  seised  in  fee  of  a  freehold  estate  in 
Cumberland,  worth  £136  per  annum ;  another  in  Northumberland,  of  £14 ; 
and  another  in  Westmoreland,  of  £2.  10s.,  but  was  not  seised  in  fee  of  any 
estate  in  the  county  of  York.  Of  these  estates,  the  lessor  of  the  plaintiff, 
who  is  the  only  son  of  the  testator,  is  in  possession  under  the  will.  The 
testator  was  also  seised  of  a  copyhold  of  inheritance  in  the  manor  of  Great 
Salkeld,  worth  £62  per  annum,  which  he  had  not  surrendered  to  the 
uses  of  his  will ;  and  of  another  copyhold  of  inheritance  in  the  manor  of 
Ousby,  worth  £66  per  annum,  which  estates  are  not  demiseable.  Of  these 
eopjholds  the  lessor  of  the  plaintiff  is  in  possession  as  heir-at-law  of  the 
testator.  The  testator  was  also  tenant  for  life  of  freehold  and  copyhold 
estates  in  Cumberland,  Northumberland,  and  York,  worth  £292,  which,  on 
his  marriage,  were  settled  on  the  defendant  for  her  jointure,  and  in  which 
the  lessor  of  the  plaintiff  has  a  remainder  in  tail  male.  By  the  same  settle- 
^3621  ^^^^f  £2000  was  Tested  in  trustees  for  younger  ^children,  which,  on 
^  ^  the  death  of  the  defendant,  will  go  to  Sarah  Ann  Riccardson,  the  tes- 
tator's only  daughter.  The  defendant  is  also  entitled,  under  the  will,  to  a 
freehold  estate  in  Cumberland  of  £25  per  annum  during  her  widowhood. 

The  testator  was  also  possessed  of  the  two  farms  in  question,  which  are 
leasehold,  and  held  for  the  remainder  of  two  long  terms  of  1000  years,  of 
which  more  than  800  years  are  unexpired,  except  a  small  part  of  one  of  these 
farms,  which  is  freehold,  and  belongs  to  the  lessor  of  the  plaintiff,  and  is  not 
in  dispute.  On  the  5th  November,  1778,  the  testator  made  his  will  as  fol- 
lows :  <<  I  do  give,  bequeath,  and  devise,  all  my  manors,  advowsons,  dona- 
tion, right  of  patronage  and  presentation,  and  all  and  every  of  my  several 
messuages,  lands,  tenements,  and  hereditaments,  whatsoever,  wheresoever, 
whereof  I  am  seised  of,  interested  in,  or  entitled  unto,  lying  and  being  within 
the  several  counties  of  Northumberland,  Cumberland,  Westmoreland,  and  in 
the  East  Riding  of  the  county  of  York,  to  my  only  son,  for  and  during  the 
term  of  his  natural  life,  with  impeachment  for  all  wilful  waste ;  and,  from 
and  after  his  decease,  the  same  to  descend  and  go  to  the  heirs  of  his  body, 
lawfully  begotten,  they  and  each  of  them,  bearing  our  arms,  and  always 

>  Short  note  of  8.  C.  1  H.  B.  C.  26  (»},  2  Cbx's  P.  Wms.  469  (n). 
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using  the  name  of  Randal  with  their  sarname ;  and,  in  default  of  such  iasue 
by  my  only  son/'  then  a  limitation,  in  like  manner,  to  his  daughter.  He 
then  gives  a  house,  and  some  land  round  it,  to  his  wife,  the  defendant, 
during  her  widowhood ;  ^'  and  I  do  hereby  nominate,  constitute,  and  appoint, 
my  said  dear  wife  guardian  and  sole  tutor  of  my  children,  till  they  arrive  at 
their  respective  ages  of  twenty-one ;  and  I  also  appoint  her  sole  executrix  to 
this  my  last  will  and  testament,  upon  this  trust  and  confidence,  that  she  will 
take  proper  care  of  my  personal  estate,  as  well  as  real,  till  my  son  arrives  at 
the  age  of  twenty-one.  And  it  is  my  desire  that  my  said  wife  shall  give  to 
my  daughter  two  full  thirds,  at  least,  of  my  personal  estate,  one-third  being 
enough,  and  too  much,  for  my  son,  who  will  take  lands  sufficient  for  life." 

The  testator  died  in  March,  1780,  leaving  the  defendant,  his  widow,  and 
the  lessor  of  the  plaintiff  and  Sarah  Ann  Riccardson,  his  only  children,  and 
leaving  a  personal  estate  of  the  value  of  £1650. 

*The  question  for  the  opinion  of  the  Court  was,  whether,  under  p^go-i 
the  will  of  Christopher  Randal  Riccardson,  the  leasehold  as  well  as  I-  -^ 
the  freehold  estates  passed. 

The  case  was  argued  in  Michaelmas  Term  by  Wilson  for  the  plaintiff,  and 
by  Lambe  for  the  defendant. 

Wilson,  for  the  plaintiff. — ^The  words  of  the  devise  are  very  extensive, 
and  will  pass  leaseholds  as  well  as  freeholds — all  that  he  was  '^  seized  of,  in- 
terested in,  or  entitled  unto."  Surely  the  testator  bad  an  interest  in  land 
in  which  he  bad  a  term  for  1000  years.  It  is  true  that  it  has  been  held,  in 
some  old  cases,  that  by  the  words  ''  all  my  lands  and  tenements,"  where 
these  are  both  freehold  and  leasehold,  the  freehold  only  will  pass.  The  case 
of  Mortimer  v.  Mortimer,  Cane.  E.  5  O.  2,  is  in  point.  There  the  testator 
devised  ''all  lands  and  tenements  whatsoever  whereof  he  was  seised  and  pos- 
sessed," and  the  Chancellor  held  that  leaseholds  as  well  as  freeholds  passed. 
If  it  should  be  said  that  the  testator,  by  using  the  words  "  the  same  to  de- 
scend to  the  heirs  of  his  body,"  &c.,  has  shown  that  he  intended  the  freeholds 
only  to  pass,  it  may  be  replied  that  those  words  only  prove  that  he  was  igno- 
rant of  the  laws  of  descent. 

Lambe,  contra. — ^The  objects  of  the  testator's  bounty  were  three :  his  wife, 
his  son,  and  his  daughter.  The  son  was  provided  for,  but  the  daughter, 
during  the  life  of  her  mother,  was  wholly  unprovided  for.  The  leasehold, 
therefore,  was  meant  as  a  provision  for  her.  General  words,  in  a  will,  may 
be  restrained  by  the  context :  ''all  he  is  interested  in"  may  relate  to  lands 
in  which  he  has  an  equitable  interest.  In  Mortimer  v,  Mortimer,  the  testa- 
tor used  the  word  possessed,  which  is  peculiarly  applicable  to  leasehold  in- 
terests. The  distinction  is  well  established,  that  where  the  testator  has  both 
freehold  and  leasehold  lands  so  situated,  that  both  may  be  meant  by  the 
will,  and  uses  general  words,  the  freeholds  alone  will  pass.  Rose  v.  Bartlet, 
B.  R.,  T.  7  Car.  1  Cro.  Car.  292 ;  Day  v.  Trigg,  Cane.  M.  1716,  1  P.  Wms. 
286;  Davis  v.  Oibbs;*  Knotsford  v,  Gardiner,  2  Atk.  450.  [Lord  Mans- 
field.— In  all  those  ^cases  the  leases  were  common  leases.]  In  r^o/Mi 
Rose  V.  Bartlet,  the  lease  was  for  100  years.  ^        ^ 

Wilson,  in  reply,  contended  that,  in  the  old  cases,  the  leases  were  of  in- 
considerable terms,  as  was  then  usual,  and  that  the  reasoning  could  not  apply 
to  a  lease  for  1000  years,  which  was,  in  fact,  the  whole  interest ;  that  the 
case  of  Davis  v.  Gibbs  turned  on  the  use  of  the  words  ''  real  estate,"  which 
did  not  comprehend  leaseholds ;  and  that  in  Day  v.  Trigg,  the  leasehold  was 
held  to  pass,  although  the  devise  was  of  freehold  houses. 

1  Cano.  Hil.  Vao.  1729,  8  P.  Wms.  26.  This  case  was  originally  decided  at  the 
Bolls,  Fitzg.  116.  It  then  oame  on  before  the  Lord  Chancellor  on  appeal,  and  wm 
ultimately  carried  to  the  House  of  Lords. 
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On  the  following  day,  Lord  Mansfield  stated,  that  the  Conrt  had  looked 
into  the  casesi  but  were  unable  to  get  over  that  of  Davis  v.  Gibbs ;  that  they 
had  strong  inelinations  the  other  way,  especially  as  this  was  a  term  for  1000 
years,  but  that  they  considered  themselves  boand  by  that  case,  which  had 
been  taken  np  to  the  House  of  Lords.  They  were  therefore  of  opinion  that 
there  most  be  judgment  for  the  defendant. 

On  a  subsequent  day,  his  lordship  added,  that  the  Court  had  again  exa- 
mined the  oases;  that  there  was  a  peculiarity  in  the  case  of  Davis  v.  Oibbs; 
that  the  case  in  Atkins  was  very  shortly  reported ;  and  that  the  Court  was 
desirons  that  the  case  should  be  again  argued,  and  a  better  note  furnished  of 
the  case  of  Knotsford  v.  Oardiner. 

Accordingly,  in  this  term,  the  case  was  argued  by  Lee  for  the  lessor  of  the 
plaintiff,  and  by  Arden,  8.  G-.,  for  the  defendant. 

Lee,  for  the  plaintiff. — ^The  question  is,  whether,  under  the  words  in  the 
will,  the  leasehold  farms  pass  ?  The  only  decision  directly  in  point  is  the 
case  of  Bose  v.  Bartlet,  which  is  cited  in  many  books,  and  was  referred  to 
arguendo  by  Lord  Mansheld  in  Knotsford  v.  Oardiner.  HHie  principle  is, 
that  fee-simple  lands  only,  and  not  leaseholds,  pass  by  a  devise  of  ''  lands 
and  tenements."  In  a  will  no  technical  words  are  necessary ;  thus  a  fee  will 
pass  without  the  word  Jieirs,  The  rule  laid  down  in  Rose  v.  Bartlet,  sup- 
posing it  to  be  well  established,  must  yield  where  it  contradicts  the  intention 
of  the  testator,  as  collected  from  the  whole  will.  But  that  rule  has  not  been 
recognised.  In  Davis  v.  Oibbs,  the  Court  proceeded  on  the  ground  that 
there  was  another  clause  in  the  will  by  which  the  testatrix  disposed  of  her 
P^Qg5-|  personal  estate,  mortgages,  and  credits.  In  *the  present  case  the 
i-  ^  leaseholds  come  clearly  within  the  words  of  the  will.  The  testator 
uses  the  words  give  and  bequeath,  which  are  properly  applicable  to  personal 
property,  as  well  as  the  words  devise,  which  is  applicable  to  real  property. 
He  also  uses  the  word  interested,  as  well  as  seised.  Where  the  words  of  the 
will  are  ambiguous,  the  presumption  is  in  favor  of  the  personal  representa- 
tive ;  but  where,  as  in  this  case,  the  intention  of  the  testator  can  be  collected, 
that  presumption  will  not  operate. 

Arden,  S.  O.,  contra. — ^Whatever  might  have  been  the  construction  of 
this  will,  had  the  question  been  res  integra,  the  Court  will  hold  themselves 
bound  by  the  authorities.  It  is  not  in  every  case  that  the  intention  of  the 
testator  will  be  held  to  govern.  A  devise  of  ''  all  my  land"  confers  only  a 
life  estate,  though  the  Court  may  feel  assured,  that  the  testator  intended  to 
give  the  fee.  If  a  man  has  two  houses,  one  in  fee,  and  the  other  for  a  term 
of  one  thousand  years,  and  devises  '<  both  his  houses,"  the  devisee  will  take 
an  estate  for  life  in  the  one,  and  the  whole  term  in  the  other ;  yet  it  cannot 
be  doubted  that  this  is  a  flagrant  violation  of  the  testator's  intention.  But 
it  is  better  that  a  general  rule  should  be  established,  though,  in  particular 
instances,  the  intention  of  the  parties  should  be  defeated.  With  regard  to 
the  authorities,  Rose  v.  Bartlet,  and  Knotsford  v,  Oardiner,  are  clearly  in 
point;  and  if  Davis  v,  Oibbs  is  not  an  authority  for  the  defendant,  it  is  not 
against  her.  Matthews  v.  Jtfatthews  is  certainly  in  favor  of  the  plaintiff; 
but  the  case  was  cited  from  Mr.  Joddrell's  notes,  who  was  then  a  very  young 
man^  and  it  was  not  mentioned  in  Knotsford  t^.  Oardiner. 

At  the  conclusion  of  the  argument.  Lord  Mansfield  expressed  a  desire 
to  be  furnished  with  some  further  information  respecting  the  cases  of  Morti- 
mer V.  Mortimer  and  Knotsford  v,  Oardiner;  and,  a  few  days  afterwards^ 
Mr.  Justice  Bulleb  read  Mr.  Justice  Cliye's  note  of  the  former  case,  from 
which  it  appeared  that  this  was  not  the  principal  question,  but  that  the  words 
of  Lord  EjNa  had  been  very  aoeurately  given  in  Mr.  Joddrell's  note.  The 
was,  that  the  testator  had  only  one  freehold  house^  but  that  he  men- 
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tioned  other  lands  in  the  devise.  That  case,  therefore,  was  perfectly  dear 
of  the  present,  the  intent  there  being  manifest.  The  Court  directed  the  case 
to  stand  oyer,  *in  order  that  they  might  look  into  a  case  which  had  rMAAi 
not  been  cited  at  the  bar,  Turner  v.  Husler,  Cano.  1780, 1  Br.  C.  C.  L  ^"  J 
78. 

Lord  Mansfhsld  now  delivered  the  judgment  of  the  Court  After  staiiiig 
the  case,  his  Lordship  proceeded  as  follows:  '^I  have  stated  the  whole  of 
the  case,  to  show  that  no  argument  can  be  drawn  except  from  the  4evi8e 
itself.  The  words  are  sufficiently  comprehensive  to  take  in  everything;  but 
the  subject-matter  of  the  devise  is  land.  If  we  were  left  to  conjecture,  I 
should  imagine  that  the  testator  did  not  know  the  distinction  between  free* 
hold  and  leasehold,  and  that,  if  he  had,  he  would  have  directed  the  latter  to 
go  with  the  former.  But  the  question  is,  whether  we  are  not  precluded  by 
authority  from  going  into  arguments  at  large  on  the  intention  of  the  testa- 
tor? 

The  general  rule  undoubtedly  is,  that  the  testator's  intent,  if  manifest 
from  the  will,  however  expressed,  shall  prevail ;  and  hence  it  has  been  often 
said  to  be  a  sort  of  paradox  to  cite  cases  on  wills.  Notwithstandine,  there 
has  been  for  ages  a  system  of  legal  construction  established  on  the  subject  of 
devises,  by  which,  where  a  certain  form  of  words  is  used,  a  construction  is 
put  upon  that  form,  and  adhered  to  for  the  sake  of  certainty.  Where  it 
IS  said  that  the  intent  shall  govern,  it  must  be  understood  that  the  intent 
is  not  to  be  collected  from  conjecture,  but  from  the  whole  will  taken  together; 
and  if  the  whole  taken  together  manifests  a  certain  intent,  the  Court  cannot 
doubt — that  intent  must  govern.  But  when,  by  the  authorities,  a  certain 
construction  has  been  established,  the  Court  is  equally  bound,  in  cases 
exactly  similar,  to  adhere  to  that  construction.  In  illustration  of  this  doc- 
trine, the  case  of  after-purchased  lands  may  be  mentioned.  It  was  a  pro- 
bable argument,  at  first,  to  contend  that  such  lands  passed  by  a  will  executed 
before  their  acquisition,  for  the  will  speaks  at  the  time  of  the  testator's 
death.  By  the  Boman  law,  also  after-purchased  lands  passed :  other  reasons 
might  have  been  ur^d;  but,  on  the  other  side,  it  was  said  that  a  will,  in 
this  respect,  resembled  a  conveyance;  and  that  argument  prevailed.' 
*It  might  as  well  have  been  decided  the  other  way,  but  the  doctrine  r^ogyq 
cannot  now  be  shaken.  So  the  question  of  the  want  of  words  of  I-  -^ 
inheritance  in  a  will  was  probablv  settled  from  analogy  to  a  conveyance. 
Much  might  have  been  said  there,  but  it  is  now  determined.  It  was  a  nar- 
row construction,  and  defeats  the  intent  of  the  testator,  but  it  would  work 
great  mischief  to  overturn  it.  Again,  a  limitation  to  a  man  for  life,  and 
afterwards  to  the  heirs  of  his  body,  gives  an  estate  tail  executed  in  him;  vet 
who  can  doubt  that  the  testator  merely  intended  to  give  him  a  life  estate  f 

Here  the  testator  has  freehold,  leasehold,  and  personal  estate,  and  gives 
his  lands  one  way,  and  his  personal  estate  another.  There  is  a  great  dis- 
tinction between*  real  and  personal  estate.  They  have  a  different  course  of 
devolution.  At  first  there  might  be  an  argument  whether  land  does  not 
mean  real  estate,  in  opposition  to  personalty.  If  that  has  been  decided  and 
adopted  in  Westminster  Hall,  it  is  convenient  that  the  doctrine  should  be 
adhered  to. 

The  single  question  then  is,  does  such  an  authority  exist  ?  That  authority 
is  found  in  the  case  of  Rose  v,  Bartlet.  There  all  the  Justices,  with  the  ex- 
ception of  BiOHARDBON,  who  was  absent,  resolved,  <<That  if  a  man  hath 
lands  in  fee,  and  lands  for  years,  and  deviseth  all  his  lands  and  tenements, 

*  This  argument  is  made  use  of  by  Lord  MxHsmLD  in  Windham  v,  Chetwyad,  B. 
R.,  M.  81  a.  2, 1  Burr.  429.  See  also  Mr.  Jostioe  BLAOXSTOira's  argnment  in  P«rrin 
V.  BUke,  Hargr.  Law  Tracts,  602 ;  GUb.  Devises,  122,  Ist  ed.;  Preston's  Shep.  Touch. 
488  (fi).  ^ 
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the  fee-flimple  lands  pass  only,  and  not  the  lease  for  years;  but  that  if  a  man 
bath  a  lease  for  years,  and  no  fee-simple,  and  deviseth  all  his  lands  and  tene* 
mentsy  the  lease  for  years  passeth,  for  otherwise  the  will  should  be  merely 
Toid."  Then  how  has  this  authority  been  received  in  Westminster  Hall? 
In  Day  v.  Tri^,  and  in  Davis  v.  Oibbs,  the  whole  argument  goes  upon  it. 
The  next  case  is  that  of  Mortimer  v.  Mortimer.  It  was  at  first  cited  from 
Mr.  Joddrell's  note,  which,  as  a  statement  of  the  case,  is  not  accurate;  but 
BIr.  Justice  BniXER  has  found  a  note  of  the  same  case,  by  Mr.  Justice  ClivS| 
aod  it  appears  from  the  will  itself,  that  it  was  not  within  the  rule.  In  1742, 
the  case  of  Knotsford  v.  Ghurdiner  occurred,  and  there  both  sides  admitted 
the  rule.  The  doubt  was,  whether  there  was  any  freehold,  and  an  issue  was 
directed,  which  would  have  been  unnecessary  if  Rose  v.  Bartlet  had  been 
overruled.  Another  case  was  thought  of,  but  it  does  not  apply ;  nor,  upon 
1^681  ^^^^^'^y*  ^^^^  ^^^  before  Mr.  Baron  Etbe,  sitting  for  *the  I^rd 
^  ^  Chancellor.!  These  are  all  the  authorities;  they  all  admit  Eose  v, 
Bartlet,  and  we  think  ourselves  bound  by  thatdecision. 

Foiiea  to  the  defendant.^ 

*  Turner  v.  Busier,  1  Br.  G.  G.  78.    See  the  observatioDB  of  £t£k,  B.  in  that  ease 
upon  Hose  «.  BarUett,  and  Addis  v,  Glement. 

'  It  Is  singalar  that  in  the  argument  of  this  ease  no  notice  should  have  been  taken 

«f  the  ease  of  Addis  v,  Glement,  Ganc.  E.  1728,  2  P.  Wms.  466,  in  which  the  words 

of  the  deriae  were,  "all  his  messaages,  lands,  and  tenements  in  the  parish  of  D., 

which  he  then  stood  seised  or  possessed  of,  or  in  any  ways  interested  in;'*  and  the 

Cba&eellor  held  that  they  passed  not  only  the  testator's  freehold  lands,  but  also  a 

noewable  lease  for  21  years,  held  of  the  church  of  Hereford.    The  decision  appears, 

howerer,  to  have  tamed  in  some  measure  upon  the  peculiar  nature  of  the  leasehold 

mtnest:  **  As  this  lease,"  said  the  Lord  Ghancellor,  <<  was  held  of  the  church,  and 

alvajB  renewable,  the  testator  might  look  upon  himself,  from  the  right  he  had  to 

renew,  is  having  a  perpetual  estate  therein,  a  kind  of  inheritance,  and  therefore  the 

leuehold  premises  ought,  I  think,  to  pass  by  the  will."    He  also  distinguished  the 

cue  from  Rose  v,  BarUet,  where  the  irorda  possetted  of  and  inUretted  m,  were  not  to 

be  found.    A  few  years  after  the  decision  of  the  principal  case,  a  question  arose 

u  to  the  effect  of  similar  words  in  a  release,  when  it  was  held  by  the  Court  of 

Common  Pleas,  that  under  the  words  "  all  lands  or  meadows  to  the  said  mill,  &c., 

Monging  or  used,  &c.,  as  part  thereof,"  leasehold  as  well  as  freehold  lands  passed, 

on  th«  ground  that,  in  a  de^,  the  words  shall  be  construed  most  strongly  against  the 

grantor.    Doe  dem.  Dayies  v.  Williams,  G.  B.,  T.  28  Qt.  8, 1  H.  Bl.  25.     This  case  was 

followed  by  that  of  Lane  v.  Lord  Stanhope,  B.  R.,  T.  85  G.  8,  6  T.  B.  845,  where  it  was 

beld,  that  the  words  '*  all  my  manors,  messuages,  or  tenements,  houses,  farms,  lands, 

woodlands,  hereditaments,  and  real  estate  whatsoever,"  passed  a  renewable  church 

leue  for  21  years,  as  weU  as  the  freehold  lands.     The  Gourt  relied  in  a  great  degree 

npon  the  introduction  of  the  word  famu  (see  9  East,  448).     In  remarking  upon  the 

cue  of  Pistol  dem.  Bandal  v.  Riccsfdson,  Lord  Kbhtoh  said,  "  I  do  not  wonder  that 

tbis  Court  determined  the  case  of  Pistol  o.  Riccardson  with  reluctance ;  for  it  appears 

th&t  that  case  came  before  the  Gourt  at  several  different  times.     I  only  lament  that 

tbe  etse  of  Addis  v.  Glement  was  not  then  cited,  for  Lord  Mansfisld  seemed  to  think 

himself  pressed  by  a  torrent  of  authorities  to  decide  contrary  to  his  better  judgment ; 

and  I  cannot  forbear  thinking  that  if  Addis  v.  Glement  had  been  then  mentioned,  the 

<^nrt  would  have  decided  the  other  way  with  less  reluctance."    In  these  observa- 

tioDfl  GiosB,  J.,  coincided,  but  Lawrkngs,  J.,  remarked  that  the  case  was  not  contrary 

to,  but  reconcilable  with  Addis  o.  Glement,  for  that  the  latter  contained  *the 

[^369]  words,  "or  possessed  of,"  which  are  properly  more  applicable  to  leaseholds 

^^      than  to  freeholds.    The  authority  of  the  rule  in  Rose  v.  Bartlet,  which  had  suf- 

Ivred  somnch  in  Lane  v.  Lord  Stanhope,  was  again  established  in  Thompson  v.  Lady  Law- 

1^1  C.  B.,  M.  41  a.  8, 2  Bos.  &  PuL  808,  where  it  was  held,  that  under  a  general  devise  of 

^lAiaors,  messuages,  lands,  tenements,  and  hereditaments,  leasehold  messuages  would 

'^^pue,  unless  it  appeared  to  be  the  evident  intent  of  the  testator  that  they  should 

ptSB.    Lord  Eldon,  G.  J.,  in  delivering  his  judgment,  said,  this  was  followed  by  the 

^ue  of  Pistol  V.  Riccardson,  which  appears  to  me  to  be  a  case  of  great  authority. 

]||Ord  MmsraOiD  was  very  unwilling  to  come  to  the  decision  which  he  ultimately  did. 

The  oise  was  argued  twice  before  him.    It  has  been  supposed  indeed  that  his  Lord- 

B%  WIS  not  aware  of  the  case  of  Addis  v.  Glement    Whether  his  Lordship  would 

htT«  oome  to  a  different  determination  had  the  case  of  Addis  v.  Glement  been  oitcd, 
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or  whether  a  dietiiiotion  so  satisfaotory  ae  to  be  eonfidently  acted  upon,  is  to  be  found 
between  the  two  oases,  I  do  not  feel  myself  bound  to  examine ;  bat  it  does  not  appear 
to  me  that  any  Tery  nsefal  purpose  would  haye  been  serred  by  a  contrary  decision^ 
considering  how  short  a  time  eyen  in  that  case  the  freehold  and  leasehold  estates 
would  probably  haye  gone  together."  The  same  learned  Judge,  when  Chancellor, 
again  recognised  the  case  of  Pistol  dem.  Randal  v.  Riccardson.  "  As  to  what  Lord 
KsHTON  says  upon  that  case,  supposing  that  Lord  Mahsfuld's  opinion  wonld  have 
been  different  if  Addis  v.  Clement  had  been  adverted  to,  I  ao^  not  quite  sure  of  that 
I  should  not  haye  followed  Addis  v,  Clement"  Watkins  v.  Lea,  Cane.  1802,  6  Yes. 
641. 

Many  cases  haye  arisen  in  equity  as  to  the  passing  of  copyholds  under  general 
words,  in  which  the  doctrine  in  Rose  v.  Bartlet  has  been  incidentally  eonudered. 
See  Lindopp  v,  EboraU,  1790, 8  Br.  C.  C.  188 ;  Watkins  v.  Lea,  1802, 6  Yes.  683 ;  Blunt 
V.  Clitherow,  1805,  10  Yes.  689;  Church  v.  Mundy,  1808,  15  Yes.  896;  Hodgson  r. 
Merest,  1821,  9  Price,  556.  See  also  Doe  dem.  Belasyse  y.  Lucan,  B.  R.,  E.  48  G.  3, 
9  East,  448. 

That  leases  for  liyes  are  not  within  the  rule  laid  down  in  Rose  v.  Bartlet,  see  Wat- 
kins V.  Lea,  6  Yes.  642 ;  Fitiroy  v.  Howard,  8  Russ.  225. 


♦BROWN  V.  PHEPOE.>    Feb.  3.  [•370] 

Affidayit  of  debt  by  third  person,  that  defendant  is  justly  indebted  to  the  plaintiff  ia 
certain  sums,  and  that  the  deponent  is  more  strongly  and  better  assured  that  the 
said  sums  of  money  are  due,  by  means  of  deponent's  haying  transmitted  to  him  aad 
in  his  custody  certain  documents.    Held  insufficient 

Bower  moved  to  discharge  the  defendant,  on  aocoont  of  the  insaffideney  of 
the  affidavit  to  hold  to  bail,  which  was  as  follows :  '<  That  it  appeared  to  tlie 
deponent,  and  he  verily  believes,  that  the  defendant  is  justly  indebted  to  B. 
Brown,  of  Charlestown,  South  Carolina,  this  deponent's  brother,  in,  &c.,  so 
much  for  sugar  shipped  by  plaintiff,  and  received  by  defendant; — so  much 
for  interest  thereon ; — so  much  for  part  purchase-money  of  a  house  and  land 
sold  by  defendant,  under  a  letter  of  attorney,  for  plaintiff,  and  received  bj 
defendant;  and  this  deponent  saith,  he  is  the  more  strongly  and  better 
assured  that  the  said  sums  of  money  are  due  from  defendant  to  plaintiff,  tf 
aforesaid,  by  means  of  this  deponent's  having  transmitted  to  him,  and  in  his 
custody,  an  authenticated  copy  of  the  original  letter  of  attorney,  made  by 
plaintiff  to  defendant  as  foresaid,  and  authenticated  copies  of  the  convey- 
ances executed  by  defendant  to  the  purchaser,  certified  to  be  copies  under  the 
seal  of  S.  Carolina;  and  also  by  defendant  having,  in  his  custody,  an  affida- 
vit of  R.  Stewart  of  Charlestown,  certified,  &c.,  of  the  payment  of  the  money 
aforesaid  to  defendant ;  and  also  by  means  of  a  letter  of  attorney,  lately 
transmitted  from  plaintiff  to  defendant,  empowering  him  to  sue  defendaBty 
&c. ;  whereby  this  deponent  is  fully  satisfied  that  defendant  did  not  aeeoont 
for  and  pay  to  plaintiff  the  said  several  sums  of  money  by  defendant  received 
for  plaintiff's  use  as  aforesaid."  Botoer  having  cited  Pomp  v.  Ludvigson, 
B.  R.,  M.  32  O.  2,  2  Burr.  655,  in  support  of  his  application, 

Law  showed  cause  in  the  first  instance,  and  said  that  the  affidavit  in  this 
case  was  different  from  that  in  the  case  cited,  for  it  was  positive  as  to  belief, 
anfl  only  added  as  a  confirmation  that  the  deponent  had  seen  certain  docu- 
ments. 

Lord  Mansfield  said,  that,  in  the  case  of  executors,  a  positive  aflidant 
was  dispensed  with,  notwithstanding  the  words  of  the  act,  because  it  wib 
impossible  that  they  could  *swear  positively;  but  in  the  case  of  debts  reo^n 
owing  to  persons  abroad,  as  here,  another  mode  was  open  by  appUca-  *-  ^ 
tion  to  a  judge  at  chambers,  who  would  receive  an  affidavit  made  abroad. 

Rale  granted.* 
»  8.  C.  cited  1  Tidd's  Pr.  182,  8th  ed. 
>  See  Bovara  v.  Besesti,  B.  B.,  M.  24  G.  8,  ante.    Tidd's  Pr.  182,  8th  ed. 
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JOHNSON  V.  8PILLEK    Feb.  3. 
(Beported,  ante,  toL  t,  p.  166  (n).) 


BARWELL  V.  ANNE  BROOKS.'    Fel.  4. 

A  f«me  eoTvt  Hring  separate  from  her  husband,  and  hairing  a  competent  separate 
maintenance  duly  paid  to  her,  may  be  sued  alone  on  a  contract  made  by  her  for 


Thts  was  an  action  for  Yictnals,  drink,  and  other  necessaries  fnmished  to 
the  defendant.     The  declaration  also  contained  a  count  for  goods  sold  and 
deliyeredy  and  the  other  common  counts.     The  defendant  pleaded  her  cover- 
ture in  bar.-    Replication  that  the  said  Anne,  and  the  said  James,  her  hus- 
band, long  before  the  promises  of  the  declaration  mentioned,  and  before  the 
exhibiting  of  the  plaintiff's  bill,  viz.,  on  the  18th  of  June,  1778,  were  parted 
and  separated,  and  lived  separate  and  apart  from  each  other,  and  always  from 
thence  until  the  exhibiting  of  the  plaintiff's  bill,  did,  and  still  do,  live 
separate  and  apart  from  each  other ;  and  the  said  Anne,  during  all  that 
time,  bad  a  competent  separate  maintenance  and  provision  allowed  her  by 
her  said  husband,  and  duly  paid  to  her  for  her  separate  support  and  mainte- 
nance ;  and  that  the  said  Anne,  during  that  time,  made  the  said  promises 
tnd  undertakings  in  the  declaration  mentioned,  for  necessaries  found  and 
supplied  by  the  said  plaintiff  for  the  said  Anne  upon  her  own  account  and 
credit,  and  for  her  own  separate  support  and  maintenance.     To  this  replica- 
tion the  defendant  demurred  generally. 

Law,  in  support  of  the  demurrer. — The  maintenance  here  is  not  stated  to 
r*3721  ^^^^  secured  by  deed,  as  in  Lady  ^Lanesborough's  case,  B.  R., 

**  -*  H.  23  G.  8,  ante,  p.  197.  It  may  be  a  mere  temporary  precarious 
allowance,  liable  to  be  resumed  at  the  will  of  the  husband.  Nor  is  it  stated 
that  the  husband  is  out  of  the  realm,  or  not  subject  to  the  process  of  the 
Court  No  case  can  be  cited  in  which  a  married  woman  has  been  held 
liable,  where  the  husband  was  amenable  to  the  process  of  the  Court, 
There  are  two  grounds  upon  which  this  demurrer  may  be  supported: 
— 1.  That  this  does  not  appear  to  be  such  a  maintenance  as  the  creditors  can 
get  at,  or  the  wife  compel  the  payment  of ;  2.  That  the  husband  himself  is 
amenable.  [Bulleb,  J. — Should  you  not  have  taken  issue  on  the  mainte- 
nance not  being  sufficiently  secured  ?]  Not  unless  it  be  sufficiently  averred. 
In  Hatehett  r.  Baddeley,  C.  B.,  E.  16  G.  3,  2  W.  Bl.  1079,  Blackstonb, 
J.,  says,  <<  it  seems  to  be  supposed  by  the  argument  that  if  the  husband  is 
Bot  bound  to  pay  this  debt,  it  follows  that  the  wife  may  be  compelled  alone. 
Bat  this  is  no  legal  consequence."  In  Lean  v.  Schutz,  C.  B.,  E.  18  G.  3, 
2  W.  BL  1195,  it  was  held  that  at  all  events  the  husband  must  be  joined  for 
conformity,  and  the  Court  said,  "  There  is  no  instance  in  the  books  of  an 
action's  being  sustained  against  the  wife,  the  husband  being  living,  at  home, 
and  under  iy>  civil  disability."  There  is  no  case,  even  in  equitv,  where  the 
husband  is  not  joined,  and  only  one  where  actual  service  upon  him  was  dis- 
pensed with,  and  that  was  on  account  of  absence  in  Jamaica.  Dubois  v. 
Hole,  2  Vern.  613,  Kenge  v.  Delaval,  1  Vern.  326.  Even  after  separation 
a  hosband  has  an  interest  in  the  person  of  his  wife.  After  a  divorce  a  mema 
tt  thoro,  if  property  come  to  the  wife  it  belongs  to  the  husband. 

Woodj  contra. — From  the  earliest  times  many  exceptions  have  been  ad- 
mitted to  the  general  rule,  that  a  feme  covert  is  not  liable  to  be  ^ued•  One 
of  these  exceptions  is  where  a  separate  maintenance  is  secured  to  her.     It  is 

*8.  C.  Co.  B.  L.,  28,  Iflt  ed.,  shortly  reported  without  the  arguments  of  counsel. 
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immaterial  whether  the  maintenance  be  by  deed  or  not.  It  is  enough  that  it 
is  ayerred  to  be  duly  paid.  Issue  might  have  been  taken  npon  the  due  pay- 
ment of  the  maintenance.  In  Ringsted  t^.  Lady  Lanesborongb,  the  deed  by 
which  the  maintenance  was  secured  was  not  set  out ;  it  was  only  stated  that 
it  was  secured  by  deed.  Here  it  is  averred  that  a  competent  separate  main- 
tenance and  provision  was  allowed|  and  *that  averment  is  sufficient.  r^oToi 
It  is  not  easy  to  understand  what  is  gained  by  the  argument  that  ■•  ^ 
the  husband  is  amenable  to  the  process  of  the  Court.  It  is  clear,  and  indeed 
it  has  been  so  determined  in-  an  action  against  this  very  husband,  that  he  is 
not  liable.  In  Hatchett  v.  Baddeley,  there  was  no  determination  on  the 
general  question,  and  in  Lean  v.  Schuts,  the  Court  got  rid  of  the  case  on 
the  point  of  conformity.  In  Turtle  v.  Lady  Worsley,  ante,  p.  290,  the  plea 
of  coverture  was  in  abatement  instead  of  being  in  bar,  which  was  held  bad, 
and  there  was  the  same  error  in  Loan  v.  Schutz.  With  regard  to  feme  sole 
traders  in  London,  the  execution  goes  against  the  wife  only,  but  it  is  part  of 
the  custom  that  the  husband  shall  be  joined  as  defendant.  The  principles 
upon  which  Ringsted  v.  Lady  Lanesborough  was  decided,  apply  in  this  case, 
and  the  demurrer  must  be  overruled. 

Law,  in  reply.  In '  the  actions  against  a  feme  sole  trader  in  London,  the 
husband  is  joined  by  the  common  law,  and  not  by  the  custom.  The  custom 
merely  is  that  the  wife  may  be  sued.  Langham  v.  Bewett,  C.  B.,  £.  3  Car. 
Cro.  Car.  68. 

Lord  Mansfield. — The  question  is,  whether  a  married  woman  can  be 
sued  for  a  debt  on  her  own  contract?  The  general  principle  of  law  is  against 
her  liability.  But  quicquid  agani  homines  is  the  business  of  Courts,  and 
as  the  usages  of  society  alter,  the  law  must  adapt  itself  to  the  various  situa- 
tions of  mankind.  Hence,  centuries  ago,  exceptions  have  been  engrafted 
upon  this  rule,  as  in  the  case  of  abjuration,  &c.  The  fashion  of  the  times 
has  introduced  an  alteration,  and  now  husband  and  wife  may,  for  many  pur- 
poses, be  separated,  and  possess  separate  propertv,  a  practice  unknown  to  the 
old  law.  They  may  be  separated,  not  only  between  themselves,  but  as 
regards  third  persons.  It  was  admitted  that,  where  the  separate  maintenance 
is  known  to  the  creditor,  the  husband  is  not  liable.  The  whole  question  was 
fully  gone  into  in  the  case  of  Ringsted  v.  Lady  Lanesborough,  and  an  objefr 
tion  was  taken  then,  as  well  as  in  the  present  case,  that  the  husband 
ought  to  have  been  joined.  I  have  no  difficulty  in  getting  over  that,  notwith- 
standing the  authority.  Why  should  the  husband  be  joined  to  nonsuit  the 
plaintiff?  He  is  not  liable.  The  next  objection  was  that  the  maintenance 
should  appear  to  be  by  *deed.  It  is,  however,  sufficiently  alleged  and  r^oyii 
admitted.  Then,  it  is  said,  that  the  husband  resides  in  England,  but  L  ^  -^ 
though  he  does,  he  is  not  liable ;  and,  therefore,  I  think,  on  the  authority  of 
Lady  Lanesborough's  case,  that  judgment  must  be  for  the  plaintiff. 

WiLLEB  and  AsHuasT,  Justices,  of  the  same  opinion. 

BuLLER,  Justice. — In  Ringsted  v.  Lady  Lanesborough,  all  the  circum- 
stances were  thrown  together  in  the  judgment,  but  the  main  circumstance 
was  that  the  husband  was  not  liable.  The  question  of  conformity  was 
also  discussed  pretty  fully  in  that  case.  It  is  now  pressed  only  on  authority. 
Is  there  any  case  in  which  you  must  make  a  party  to  the  suit,  a  person 
against  whom  you  cannot  have  judgment  ?  None  is  produced.  The  case 
of  the  feme  sole  merchant  in  London  goes  wholly  on  the  custom,  and  not  on 
the  common  law  attaching  upon  the  custom.  I  consider  Lean  v.  Schuti  no 
authority  on  the  point  of  conformity.  Judgment  for  the  plaintiff.' 

1  Vide  ante,  p.  204,  note  (o). 
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PHELIPS  and  Another  v.  BAILLIE.    Feb.  6. 

The  defendant  haTing  chartered  a  ship  put  her  up  at  Lloyd's,  with  notice  that  she 
would  sail  with  the  first  convoy.  The  plaintiffs  shipped  goods  on  board,  and 
insured  them  with  a  warranty  that  the  ship  should  sail  with  conyey.  Before  the 
ship  sailed  the  preliminaries  of  peace  were  gazetted,  and  hostilities  on  the  part  of 
the  king's  subjects  were  forbidden,  and  ships  taken  by  the  Tarions  powers  within 
eertain  limits  and  certain  times  were  to  be  restored  GoTemment  appointed  no 
cooToy,  and  the  ship  sailed  without,  but  with  French,  Spanish,  and  American  pass- 
ports. No  notice  was  giren  by  the  defendant  to  the  plaintiffs  that  the  ship  was 
about  to  sail  without  couToy.  The  ship  was  run  down  and  lost  the  day  after  she 
sailed.  In  an  action  against  the  defendant  for  breach  of  his  contract,  whereby  the 
plaintiffs  were  depriyed  of  the  benefit  of  their  policy,  held  that  the  plaintiffs  were 
entitled  to  recoTer. 

This  was  an  aoUon  of  assumpsit  tried  at  Guildhall,  at  the  sittings  after 
Michaelmas  Term,  before  Buller,  J.     The  first  count  of  the  declaration 
(which  was  the  most  material)  stated  that  the  defendant  was  possessed  of  a 
ship  called  the  Vigilant,  then  about  to  sail  from  London  to  St.  Lncia,  and  in 
eoDsideration  that  the  plaintiffs  wonld  ship  goods  on  board  her,  the  defendant 
undertook  that  the  ship  should  sail  with  convoy  from  London  to  St.  Lucia. 
That  the  plaintiffs  did  ship  goods  of  the  yalue  of  £1000,  and  paid  the  de- 
fendant £100,  beinff  a  reasonable  freight.     That  the  plaintiffs,  by  a  policy  of 
insurance,  caused  their  said  goods  to  be  insured  to  the  value  of  £800,  and 
by  the  policy  warranted  that  the  said  ship  should  sail  with  convoy  from,  &c. 
r*3751  ^^^  ^^  defendant,  not  regarding,  &c.,  did  deceive  the  *plain tiffs  in 
^        -'  this,  that  the  said  ship,  without  the  knowledge  or  license  of  the  plain- 
tiffs, sailed  on  her  said  voyage  without  convoy,  and  was  afterwards  run  foul 
of  by  another  ship  and  sunk,  and  that  the  goods  were  thereby  lost.     And 
that  by  means  of  the  ship  having  so  sailed  without  convoy,  contrary  to  the  de- 
fendant's undertaking,  and  to  the  warranty  contained  in  the  said  policy,  the 
plaiDtiffs  were  deprived  of  all  benefit  of  the  said  policy,  and  have  not,  nor 
can  receive  any  benefit  from  it.     The  defendant  pleaded  the  general  issue, 
and  the  jury  found  a  verdict  for  the  plaintiffs,  damages  £800,  subject  to  the 
opinion  of  the  Court  on  the  following  case : 

The  ship  Vigilant  was  chartered,  on  the  26th  October,  1782,  by  the  de- 
fendant, and  was  put  up  at  Lloyd's  coffee-house  for  freight,  with  notice  that 
she  would  sail  with  the  first  convoy.  On  the  10th  January,  1783,  the  plain- 
tiff shipped  goods  on  board  the  said  ship  on  freight,  and  caused  £800  to  be 
insured  on  the  said  goods,  and  warranted  the  ship  to  sail  with  convoy.  The 
8faij»  sailed  from  London,  and  arrived  at  Spithead  on  the  20th  January,  1783, 
wx  which  time  no  convoy  appointed  by  the  government  ever  sailed ;  but, 
on  the  8th  March,  1783,  a  copy  of  the  following  order  was  sent,  by  the 
Lords  of  the  Admiralty,  to  John  Young,  Esq.,  commanding  his  majesty's 
Bloop  the  Speedy,  at  Spithead.  [The  order  directed  Captain  Young  to  pro- 
ceed to  sea  the  first  opportunity,  with  tho  Speedy,  &o.,  taking  under  his 
conToy  such  merchantmen,  bound  to  the  West  Indies,  as  should  choose  to 
ucompsny  him,  and  to  conduct  them  to  Barbadoes  and  Jamaica.]  On  the 
15th  February,  the  proclamation  and  notice  appeared  in  the  London  Gazette. 
[The  proclamation  recited  the  signature  of  the  provisional  articles  with 
America,  and  of  the  preliminaries  with  France  and  Spain ;  that  it  had  been 
sgreed  by  his  majesty,  France,  Spain,  Holland,  and  America,  that  ships 
ebonld  be  restored  on  all  sides,  those  that  were  taken  in  the  Channel  and 
North  Sea,  twelve  days  after  the  ratification  of  the  preliminaries ;  from  the 
Channel  to  the  Canaries  one  month ;  from  the  Canaries  to  the  equator  two 
months;  and,  for  all  the  rest  of  the  world,  five  months.    That  the  ratifica*^ 
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tions  were  exchanged  with  France  on  the  3d  February,  and  with  Spttin  on  the 
9th,  and  that  hostilities  should  cease  with  Holland  and  America  at  the  same 
time  as  with  France.  It  then  charged  all  officers  by  sea  and  land,  *^  and  all 
oar  subjects  whatsoever,"  *to  forbear  all  hostilities  against  Fnnoe,  rM«Tgi 
Spain,  Holland,  and  America  after  the  times  aboye-mentioned.  The  ■-  ^ 
notice  was,  that  his  majesty  in  council  was  pleased  to  declare  and  order,  that, 
for  the  convenience  and  security  of  the  commerce  of  his  subjects  daring  the 
cessation  of  arms,  passes  will  be  delivered,  as  soon  as  they  can  be  inter- 
changed, to  such  of  his  subjects  as  shall  desire  the  same  for  their  ships, 
goods,  merchandise  and  effects.]  The  defendant  caused  his  own  policy  of 
assurance  of  goods  on  board  the  Vigilant  to  be  altered  by  strildDg  out  the 
warranty  as  to  the  ship's  sailing  with  convoy,  but  did  not  give  any  notice  to 
the  plaintiffs  that  she  would  sail  without  convoy.  The  ship  sailed  from  Spit- 
liead  without  convoy,  on  the  4th  March,  by  the  directions  of  the  defendant, 
and  was  next  day  run  down  by  the  Minerva  fiigate.  She  sailed  with  French, 
Spanish,  and  American  passports,  but  no  Dutch  passports,  none  having  been 
issued  at  that  time. 

It  was  admitted  in  the  argument,  that  an  action  on  a  similar  poliey,  on 
the  same  ship,  had  been  brought  against  the  underwriters,  in  whieh  the 
plaintiff  failed  on  account  of  the  warrranty.  The  name  of  that  cause, 
which  was  tried  at  the  sittings  in  Michaelmas  Term  last,  was  Bobinson  v. 
Vaughan. 

&  Eeyvxiod  for  the  plaintiffs.    It  will  be  said,  on  the  other  side,  that 
the  contract  as  to  the  sailing  with  convoy  was  dissolved  by  the  peace, 
and  the  subsequent  proclamation.     But  what  is  the  effect  of  that  procla< 
mation  ?     It  prohibits  hostilities  against  the  enemy,  but  there  is  nothing 
in  it  to  prevent  hostilities  on  their  part.     It  mentions  different  times  of 
cessation  for  different  latitudes.     Some  the  ship  must  have  passed  through; 
others  she  might  have  been  driven  into.    But  even  in  times  of  peace  tlie 
warranty  might  operate.     It  is  said  in  Beawes,  title  Convoys  and  Cmisen, 
(p.  261,  ed.  Dubl.  1795),  that  ''even  in  times  of  peace,  convoys  are  ordered 
by  the  government,   to  guard  and  defend  our  trading  vessels  from  the 
assaults  of  pirates,  or  encroachers  on  our  commerce,  more  especially  in  our 
fisheries  and  other  parts  of  the  West  Indies,  where  they  may  be  exposed 
to  such  attacks  by  commercial  intruders."     A  contract  like  this,  therefore, 
is  not  necessarily  dissolved  by  the  cessation  of  hostilities.     But  it  may  be  said 
that,  supposing  the  warranty  to  continue,  it  has  been  complied  with  by  putting 
^passports  on  board.   In  Pawson  v,  Watson,  K.  B.,  E.  18  G.  3,  Gowp.  r^oyyi 
787,  it  is  said,  ''  there  is  no  distinction  better  known  than  that  which  ^       -' 
exists  between  a  warranty  or  condition  which  makes  part  of  a  written  poliej, 
and  a  representation  of  the  state  of  the  case.     When  it  is  part  of  the  writteo 
policy,  it  must  be  performed ;  as,  if  there  be  a  warranty  of  convoy  there 
must  be  a  convoy ;  nothing  tantamount  will  do  or  answer  the  purpose ;  it 
must  be  strictly  performed."     [Lord  Mansfisld. — This  is  not  a  warranty, 
but  an  agreement.]    A  warranty  and  a  representation  are  words  api^opriated 
to  policies  of  insurance ;  in  other  cases,  every  agreement  is  a  warranty. 
These  advertisements  of  ships  are  always  considered  as  specific  agreements. 
(Gordon  v.  Morley,  E.  B.,  sitt.  aflter  M.  T.,  1746;  Beawes,  320,  ed.  DobL 
1795.)    The  meaning  of  the  agreement  was  to  secure  the  ship  against  oaptare 
in  a  particular  way.    The  defendant  has  taken  upon  him  to  substitute  another. 
Had  this  ship  met  with  a  Dutch  cruiser,  she  had  no  protection.     But  sup- 
posing that  it  was  not  necessary  for  the  defendant  to  comply  strictly  with 
the  terms  of  the  agreement,  the  defendant  ought  still  to  have  ^ven  notice 
of  the  alteration.     In  consequence  of  that  want  of  notice,  the  plaintifb  have 
not  procured  an  alteration  of  their  policy,  and  cannot  recover  upon  it    It 
cannot  be  said  that  the  plaintiffs  ought  to  have  taken  notice  of  the  prod*- 
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mation,  for,  notwithstuidiDg  the  proclamation^  the  ship  might  have  sailed 
with  eonyoj,  since  coDVoys  are  appointed  not  only  as  a  protection  against 
oaptare  by  an  enemy,  but  also  against  pirates  and  accidents. 

Woody  contra. — ^The  distinction  between  warranties  and  representations 
most  be  admitted,  bat  the  contract  in  this  case  resembles  the  latter  rather 
than  the  former.     The  contract  between  th^se  parties  was  by  bill  of  lading, 
tod  convoy  was  mentioned  %n\j  in  the  paper  at  Lloyd's.     That  therefore  was 
collateral  to  the  contract,  and  like  a  representation.     It  must,  therefore,  be 
complied  with  eubetantiaJly,  and  without  fraud.     It  is  clear  that,  at  the  time 
when  the  advertisement  was  stack  up,  it  was  the  intention  of  the  owner  to 
sail  with  convoy.     There  is  no  fraud  in  his  non-compliance  with  that  under- 
taking, which  has  been  rendered  unnecessary  by  public  events  over  which 
r*3781  ^^  ^'^  ^^  control.     The  undertaking  was,  '^'to  sail  ^'  with  the  first 
^       -'  eonvoy;'^  but  that  undertaking  has  reference  to  the  situation  of  the 
country.     The  convoy  was  to  be  appointed  by  government;  and,  as  none  was 
appointed,  the  defendant  performed  his  contract  cy  pre$.    The  damage  was 
not  such  aa  could  have  been  avoided  had  the  vessel  sailed  with  convoy,  for 
she  was  ran  down  in  the  channel  by  an  English  frigate.     But  it  is  said  that 
the  defendant  ought  to  have  given  notice.     If,  indeed,  this  had  been  a  mat* 
ter  of  private  nature,  notice  might  have  been  requisite,  but  here  the  fact  of 
which  notice  was  to  bo  given  was  public  and  notorious.    The  passports  which 
this  vessel  carried  were  better  than  convoy,  and  in  many  cases  the  under* 
writers  abated  the  premium  on  account  of  the  change.     It  is  said  that  the 
vessel  might  have  got  into  latitudes  where  the  enemy  were  not  restrained 
from  capture,  but  it  is  a  sufficient  answer  that  the  accident  happened  before 
she  got  into  any  such  latitudes. 

Lord  Mansfield. — ^The  defendant  put  up  the  ship  at  Lloyd's  for  freight; 
*'to  sail  with  the  first  convoy."  He  therefore  undertakes,  to  all  the  world, 
to  sail  with  convoy,  and  on  the  faith  of  this  undertaking,  the  plaintiffs,  who 
insmre  their  goods,  warrant  in  the  policy  that  the  vessel  shall  sail  with  con* 
▼oy.  She  sails  without  convoy,  and  is  lost  by  accident.  The  insurers  defend 
themselves  on  the  ground  of  a  noncompliance  with  the  warranty,  and  the 
plaintiffs  are  nonsuited  and  bring  this  action.  Their  loss  is  the  amount  of 
^e  sum  which  they  fail  in  recovering  from  the  underwriters.  The  doctrine 
of  warranty  and  representation  applies  only  to  policies,  and  confounds  any 
other  subject.  Here  is  an  agreement.  Has  the  defendant  performed  it? 
No.  Has  any  damage  been  sustained  ?  Yes.  What  excuse  is  there  ?  None. 
Four  days  after  the  vessel  had  sailed  a  convoy  was  appointed.  It  is  not  true 
tbat  there  was  no  necessity  for  a  convoy ;  hostilities  had  not  ceased  in  all 
latitudes.  Convoys  are  not  merely  a  protection  against  enemies,  but  may  be 
i^ocessaiy  in  time  of  peace.  At  all  events  it  was  the  duty  of  the  defendant 
to  give  notice  to  the  plaintiff  so  as  to  enable  them  to  alter  their  insurance. 
He  altered  his  own.     There  is  nothing  to  make  a  question. 

Pottea  to  the  plaintiffs.' 

*  See  SneU  v,  Marryat,  B.  R.,  48  G.  8 ;  Abbott  on  Shipp.  212 ;  Saunderson  v. 
Bnaher,  4  Oampb.  64  (n.). 

[*379]  *The  KING  v.  JOHN  EYLES,  Esq.    Feb.  7. 

(Reported,  Galdbcott,  407.) 


The  KING  v.  The  Inhabitants  of  ST.  ANDREW,  HOLBORN.    Feb.  7. 
(Reported,  CALuaooTT,  408.) 
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The  KING  V.  The  Corporation  of  BRIDGEWATER.    F^.  9. 

Where  the  mayor  who  premdee  at  the  election  of  a  new  mayor  is  only  mayor  defad^ 
and  not  dejure,  and  is  sabsequently  remoTed  by  jadgment  of  ouster,  the  election  of 
the  new  mayor  is  Toid,  and  the  Court  will  grant  a  mandamus  for  the  election  of  a 
new  mayor,  under  stat  11  Q.  1,  c.  4,  although  a  quo  warranto  is  depending  against 
the  present  mayor. 

A  BULB  was  obtained  for  a  mandamos  to  the  senior  alderman ,  &e.,  of 
Bridgewater  to  go  to  the  election  of  a  mayor  nnder  the  statate,  11  Geo.  1, 
c.  4.  The  ground  of  the  application  was  that  the  present  mayor's  election 
was  void,  he  having  been  elected  at  a  meeting  where  the  former  mayor  pre- 
sided, and  snch  former  mayor  having  been  since  ousted  by  quo  warranio, 

Morris  and  Rooke,  Serjeants,  against  the  rule.  Non  contiat  that  the  judg- 
ment of  ouster  in  the  quo  warranto  was  valid  or  on  fair  groundsi  and  though 
the  defendant  did  not  controvert  it,  yet  the  present  mayor  ought  to  be  al- 
lowed to  do  80,  and  is  ready  to  go  into  such  proof.  Although  it  has  been 
taken  for  granted,  that  if  the  mayor  is  ousted  who  presided  at  any  election,  the 
election  of  all  persons  taking  place  before  him  is  bad,  yet  there  is  no  dedsioD 
to  that  effect,  and  it  seems  reasonable  that  where  the  election  is  on  a  charter- 
day,  and  the  bad  mayor  only  presides  ministerially,  and  not  at  a  meeting  called 
by  his  act,  if  the  persons  elected  have  a  majority,  their  election  should  stand. 
[BuLLEB,  J. — Is  there  any  case  in  which  it  has  been  held  that  an  election 
at  which  a  mayor  de  /actOy  but  not  tie  jure^  presided  has  been  held  good  ?] 
It  was  so  held  at  Nisi  Prius  by  Mr.  Justice  Blaokstonb  in  a  case  of  the 
King  V.  ^Spearing,'  at  Winchester.     So  far  from  the  title  of  the  r^oQM 

f^resent  mayor  being  clearly  bad,  the  prosecutors  have  obtained  an  in-  >-       ^ 
brmation  in  the  nature  of  a  quo  warranto  against  him,  and  though  a  plei 
has  been  put  in,  they  refuse  to  wait  the  event  of  that  trial. 

Grose,  Serjeant,  and  Lawrence,  contra. — ^The  question  is,  whether  there 
has  been  a  due  election.  It  is  a  first  principle  of  election  law  that  an  elee- 
tion  under  a  bad  mayor  is  bad.  That  the  mayor  under  whom  the  present 
mayor  was  elected  was  a  bad  mayor  appears  on  record ;  and  there  is  no 
pretence  for  saying  that  the  judgment  of  ouster  was  obtained  oollusivelj. 
The  present  mayor  might  have  come  in,  and  have  prayed  for  liberty  to  defend 
the  former  mayor's  title  in  the  quo  warranto.  Not  having  done  so,  he  can- 
not now  dispute  the  judgment  of  ouster.  The  act  of  election  is  not  simply 
ministerial,  as  in  some  cases  the  act  of  a  justice  of  the  peace,  nor  can  it  make 
any  difference  that  the  election  took  -place  on  the  charter-day ;  for  where  the 
presence  or  consent  of  the  presiding  oflSlcer  is  necessary,  as  it  is  on  the 
charter-day,  if  he  is  a  bad  mayor,  what  is  done  at  such  a  meeting  is  bad.  In 
order  to  support  the  present  mayor's  title  in  pleading,  it  would  be  necessary 
for  him  to  state  that  at  his  election  the  former  mayor  presided,  upon  which 
issue  might  be  taken,  and  the  judgment  of  ouster  would  support  the  negatiTe 
of  that  issue,  see  The  King  v.  Smith,  6.  R.,  T.  56  O.  3,  5  M.  &  S.  271. 

Lord  Mansfield  having  stated  the  occasion  and  history  of  the  statute,  11 
Geo.  1,  c.  4,  said.  It  has  always  been  understood  that  when  a  bad  mayor 
presides,  all  elections  under  him  are  bad.  It  is  clearly  so  when  the  meeting 
is  not  on  the  charter-day,  but  called  under  the  statute,  and  I  can  see  no  rea- 
son for  the  difference  attempted  to  be  set  up.  Under  the  statute,  <'  if  no 
election  shall  be  made,"  or  being  made,  '<  shall  afterwards  become  void/' 
(which  must  mean,  shall  turn  out  to  have  been  void  by  subsequent  judgment 
of  ouster,  for,  if  good  at  first,  it  could  not  become  void  ex  post  facto\  ft 

■  See  a  short  note  of  this  case  1  T.  B.  4  (n.),  from  which  it  appears  that  the  Dake 
of  Bolton,  who  had  been  mayor  defacto,  was  dead,  and  Blaokstonb,  J.,  said  he  woald 
not  suffer  the  title  to  be  impeached  after  the  deaUi  of  the  person  from  whom  it  was 
derived.  • 
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r^38l1  ^^^^y  ^  provided ;  either,  1.  If  there  has  been  no ,  ^election,  that 
*-  -*  the  corporation  most  meet  next  day ;  or,  2.  If  there  is  no  election 
pursuant  to  the  directions  of  the  statute ;  or,  if  the  election  becomes  void,  a 
mandamns  may  be  applied  for.  The  Court  will  grant  the  mandamus  in  the 
first  instance,  without  waiting  for  the  ouster  of  the  persons  elected,  because 
the  mandamus  concludes  nothing ;  but,  on  thq  trial,  the  Taliditj  of  the 
elections  may  be  gone  into.  In  The  King  v.  Cambridge,  the  mandamus 
issued  without  waiting  for  a  qw)  warranto  against  the  mayor  de  /actOy  who 
was  abroad,  and  could  not  be  sworn  in,  and  therefore  was  chosen  merely  that 
the  old  mayor  might  hold  over. 

WiLLESy  Justice. — I  am  of  the  same  opinion.  The  mio  warranto  aeainst 
the  mayor  de  /acto,  which  the  counsel  against  the  rule  wished  should  be 
tried  first,  was  not  pleaded  to  until  after  this  rule  was  applied  for. 

BcLLER,  Justice,  of  the  same  opiuion.    I  think  that  in  The  King  v.  Gam- 
bridge,  the  Court  said  that  they  would  not  grant  a  mandamus  under  the  act, 
except  in  a  clear  case ;  and  there  is  good  reason  for  this,  because  when  the 
mandamus  issues,  if  the  majority  of  the  electors  choose  to  obey  it,  the  actual 
major,  though  he  may  have  a  right,  cannot  help  it.     See  The  King  v.  New- 
sham,  6.  R.,  £.  28  G.  2,  Sayer,  211 ;  The  King  v.  Banks,  B.  R.,  H.  4  G. 
3,  3  Burr.  1454  ;  The  King  r.  Mayor  of  Colchester,  B.  R,  H.  28  G.  3,  2  T. 
R.  259  J  The  King  v.  Mayor  of  York,  B.  R.,  T.  32  G.  8,  4  T.  R.  699 ;  The 
King  V.  Corporation  of  Bedford  Level,  B.  R.,  E.  41  G.  3,  6  East,  860.     But 
I  think  the  present  is  a  clear  case.     There  is  no  denial  by  the  defendants  of 
the  grounds  made ;  and  as  to  the  point  of  the  bad  mayor  presiding,  the  cur- 
rent of  decisions  has  been,  that,  in  all  such  cases,  elections  under  him  are 
^oid.  See  The  King  v.  Smith,  B.  R.,  T.  56  G.  8,  5  M.  &  S.  271 ;  The  King 
V.  Hughes,  B.  R.,  T.  6  G.  4,  4  B.  &  C.  878.     And  the  reason  of  the  thing 
is  80,  for  without  his  presence  there  is  no  corporate  meeting.     He  is  an  inte- 
gral part  of  the  corporation.     With  regard  to  the  case  of  The  King  v.  Spear- 
ing (vide  ante,  p.  880,  n),  tried  at  Winchester,  before  Blaokstone,  J., 
vhich  has  been  mentioned  by  Mr.  Morris,  my  memory  fails  me  much  if  the 
ground  the  Judge  went  upon  was  not  this :  he  said,  '*  These  are  mere  issues 
of  fact.     We  are  only  to  try  whether,  in  fact,  the  Duke  of  Bolton  was  Mayor 
of  Winchester,  and  have  nothing  to  do  with  objections  to  him  in  point  of 
r*3821  ^^^*"     Whether  the  learned  Judge  was  bright  in  that  opinion  is  a 
-*  question,  but  it  was  acquiesced  in,  and  the  case  never  moved  in  this 
Court,  which  is  a  sufficient  reason  why  it  should  not  bind  as  an  authority. 
[It  was  stated  by  Morris,  that   the  Duke  of  Bolton  had  taken  a  colorable 
residence,  to  qualify  him  to  be  chosen  mayor.]  Rule  absolute. 

Whereupon  Lawrence  prayed  a  writ  to  go  to  the  subsisting  corporation, 
to  elect  a  mayor,  and  a  separate  writ  to  the  mayor,  &c.  (to  be  used  when  the 
Ja^yor  should  be  elected),  to  elect  four  capital  burgesses.  The  reason  of 
there  being  two  separate  writs  was,  that  the  capital  burgesses  were  not  annual 
^oers,  and  therefore  not  within  the  statute  11  Geo.  1,  c.  4.  In  the  Scar- 
boroogh  case^  there  was  but  one  writ,  all  the  officers  to  be  elected  being 
aooual.  The  rules  were  accordingly  directed  as  prayed,  and  a  person  was 
oained  to  give  notice. 

J  B.  R.,  H.  16  G.  2,  2  8tr.  1180.  In  Mr.  Ford's  note  of  this  case,  it  is  not  said 
uUthe  officers  were  annual,  8  East,  272  (n)  ;  and  in  The  King  v,  Thetford,  8  East, 
271,  the  Court  of  King's  Bench  held  that  the  statute  was  not  confined  to  annual 
offieers. 


BRYSON  t;.  WYLIE.     Feb.  11. 
(Reported  1  Bos.  et  Pol.  88)  (n). 
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ELAN  V.  REBS.'    Fd>.  11. 

Where  the  plalntilf  resides  permanently  abroad,  the  Court  will  stay  prooee^ngi  till 
seourity  ia  given  for  oosts. 

CoWPEB  had  obtained  a  rule  to  show  cause  why  the  proceedings  in  this 
action  should  not  be  stayecl  till  the  plaintiff,  who  resided  in  Dominica,  should 
give  security  for  costs.  He  said  he  was  aware  that  this  motion  had  been 
often  refused  (except  in  cases  of  ejectment),  but  that  it  had  been  granted 
last  term  in  a  case  similar  to  the  present,  though  strongly  opposed  by  Bald- 
win. 

Cause  was  now  shown,  and  several  cases  cited,  notwithstanding  which  the 
rule  was  made  absolute,  Coipper  having  '^'taken  a  distinction  to  which  ^#303-1 
BuLLER,  J.,  and  the  Court  assented,  between  a  plaintiff  who  resides  ^  ^ 
permanently  abroad,  as  in  this  case,  and  one  who  is  abroad  animo  revertendi. 
Vide  Anon.  B.  R.,  H.  1815,  2  Chitty's  Kep.  152 :  Parquet  v.  Eling,  C.  B., 
H.  29  0.  8,  1  H.  Bl.  106.  Rule  absolute.* 

I  S.  C.  cited  1  Tidd'8  Pr.  680,  8th  ed. 

*  See  Tidd's  Pr.  580,  8th  ed. ;  Ganesford  v.  Levy,  C.  B.,  M.  88  G.  8,  2  H.  BL  118, 
4th  ed.  and  the  note  there. 


DOB  V.  JOHNSON  and  Others.'    Feb.  11. 

Where  there  is  an  irregularity  in  the  notice  at  the  foot  of  the  copy  of  a  latitat,  whick 
is  serred  in  November,  an  application  to  set  aside  the  proceecUngs  for  irreguUntj 
made  at  the  end  of  Hilary  Term  is  too  late. 

Action  for  the  costs  of  an  ejectment.  Motion  to  set  aside  proceedings 
for  irregularity,  on  the  ground  that  the  name  of  the  defendant  was  not  in 
the  notice  at  the  foot  of  the  copy  of  the  latitat,  as  required  by  the  form  pre- 
scribed in  5  Geo.  2,  c.  27. 

Bower  showed  cause. — He  said  he  supposed  a  case  would  be  relied  on,  of 
Behema  v.  James,  C.  B.,  T.  18  &  19  G.  2,  1  Wils.  104,  which  he  hoped 
could  not  be  law,  it  being  absurdly  strict,  but  that  at  any  rate  the  objection 
came  too  late,  for  the  writ  was  served  in  November,  and  the  declaration  de- 
livered last  term. 

The  Court  did  not  seem  to  deny  the  case  in  Wilton,  but  thought  the  defen* 
dants  came  too  late. 

Lord  Mansfield  said  he  would  not  allow  them  to  walk  slow. 

Rule  discharged.' 

1  8.  C.  cited  Tidd's  Pr.  166,  8th  ed. 

*  See  Worgman  v.  Plank,  G.  B.,  H.  29  0.  8, 1  H.  Bl.  100;  Jones  v.  Armytage,  C. 
B.,  M.  40  G.  8,  2  Bos.  &  Pul.  88 ;  Wilson  v.  Stofford,  B.  R.,  H.  1820,  2  Chitty»«  Bep. 
866;  Harden  v.  Wood,  B.  B.,  T.  1819,  1  Chitty's  Rep.  600,  1  Tidd's  Pr.  166,  8th  ed. 


WHITFIELD  V.  HUNT.    Feb.  12. 
(Reported,  ante,  toL  it  p.  727  b,  note  [tl56]). 

END  or  HILABT  TERM. 


CASES 

ARGUED  AND  DETERMINED 

n  na 

COURT  OF  KING^S  BENCH, 

or 

faster  Cmn, 

m  THS  TWENTY-FOURTH  TEAB  OF  THE  REIGN  OF  GEORGE  IIL 


THE  KING  V.  ROBERT  LLOYD  and  Others.    May  1. 
(Reported,  Gau>igott,  416.) 


CLEMENTS  v.  PASKE.*    May  8. 

DeTise  to  tlie  first  and  eldest  son  of  tbe  body  of  J.  C.  lawfully  issuing  or  issued,  and 
for  default  of  snch  issue  then  likeirise  to  the  second,  third,  and  every  other  son  of 
J*  C.  BuceessiTely,  and  in  remunder  the  one  after  the  other  as  they  shall  be  in 
seniority  of  a|^  and  priority  of  birth,  and  th^  several  and  rey^eeiive  hehre  male  of  the 
body  and  bodies  of  such  eecimd,  thirds  or  other  son  or  sons,  &o.,  and  in  case  of  such 
iBsae  male  failing  by  the  said  J.  C.  then,  &o.  Held  that  the  eldest  son  of  J.  G. 
took  an  estate  tail. 

This  waa  a  case  from  the  Oonrt  of  Chancery,  the  material  parts  of  which 
^f^^  as  follows : 

Junes  Clements,  by  his  will,  dated  7th  May,  1767,  after  giving  several 
states  to  his  nephew,  James  Clements,  and  several  pecuniary  legacies,  devised 
M  follows : — "  lum  all  my  other  real  or  leasehold  estates  whatsoever,  I  give 
to  Samnel  Cockerill  and  George  Cockerill,  and  their  heirs  for  and  daring  the 
ufe  of  my  nephew,  James  Clements,  to  the  intent  to  support  the  contingent 
remainders  in  this  my  will,  but  in  trust  nevertheless  to  permit  my  said 
i^^phew  to  receive  the  rents  and  profits  during  the  term  of  his  natural  life ; 
r*3851  *^°^  ^™  '^^  ^^^  ^^^  decease  I  devise  all  the  said  copyhold  and 
^  leasehold  estates  lastjmentioned  to  the  first  and  eldest  son  of  the 
^J  of  my  nephew,  James  Clements,  lawfully  issuing  or  issued ;  and,  for 
default  of  such  issue,  then,  likewise,  to  the  second,  third,  and  every  other 
>oa  of  my  said  nephew,  James  Clements,  successively ;  and  in  remainder, 
the  one  idfter  the  other,  as  they  shall  be  in  seniority  of  age  and  priority  of 
uiTth,  and  the  several  and  respective  heirs  male  of  the  body  and  bodies  of 
Bueh  second,  third,  or  other  son  or  sons,  the  eldest  of  such  sons,  and  the  heirs 

>  8.  0.  dted  1  M.  &  8. 180. 
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male  of  his  bod  j,  beine  always  preferred,  and  to  take  before  any  of  the  younger 
aons  and  the  heirs  miue  of  his  body.  And  in  case  of  such  issue  male  failing 
by  my  said  nephew,  James  Clements,  then  I  give,  &c.,  to  the  first  and  eldest 
son  of  the  body  of  my  nephew,  Matthew  Clements,  lawfully  issaing,  and  to 
the  heirs  male  of  the  body  of  sach  first  son,  lawfully  issuing ;  and,  for  default 
of  such  issue,  then,  likewise,  to  the  second,  thira,  and  every  other  son,  &c. 
(in  the  same  words) ;"  and  on  failure  of  issue  male  of  Matthew  Clements,  re- 
mainder to  the  daughters  of  Matthew  Clements,  remainder  over. 

The  case  also  stated  a  will  of  testator,  executed  about  a  year  before,  which, 
with  respect  to  the  lands  in  question,  was  exactly  in  the  same  words  as  above, 
except  that,  after  the  limitation  to  the  first  son  of  James  Clements,  it  added 
the  words,  '<  and  to  the  heirs  male  of  the  body  of  such  first  son,  lawfully  issu- 
ing or  issued." 

The  copyhold  lands  had  before  been  surrendered  to  the  use  of  the  testator's 
will.  The  testator  died  soon  after  the  making  of  his  will,  and  his  nephew, 
James  Clements,  the  father  of  the  plaintiff,  entered,  and  died  in  1779.  The 
plaintiff,  who  at  his  father's  death  was  twenty-three  and  upwards,  was  the 
only  son  by  his  father's  first  wife,  and  the  only  child  his  father  had  in  the 
testator's  life.  James  Clements  left  a  son  and  five  daughters  by  his  secood 
wife,  all  living. 

The  plaintiff  entered,  and  suffered  a  recovery  of  the  freehold,  and  also  of 
the  copyhold,  in  the  Lord's  court,  to  the  use  of  himself  and  his  heirs.  James 
Clements,  the  plaintiff's  father,  was  heir-at-law  to  the  testator. 

The  question  for  the  opinion  of  the  Court  was,  what  estate  the  eldest  son 
of  James  Clements  took  under  the  will. 

*  Trotoard,  for  the  plaintiff. — ^The  eldest  son  of  the  testator,  James  r^ooAi 
Clements'  nephew,  took  an  estate  in  tail  male  under  the  will.  It  is  i-  ^ 
true  in  legal  strictness,  that  where  there  is  a  devise  to  a  man  without  any 
words  of  inheritance  superadded,  he  can  only  take  an  estate  for  life;  but 
words  of  inheritance  will  be  supplied  where  that  is  the  apparent  intent  of  the 
testator,  for  the  construction  must  be  agreeable  to  the  intent  of  the  testator, 
collected  from  the  will ;  Evans  v.  Astley,  B.  R.,  M.  5  O.  3,  3  Burr.  1570. 
Had  the  testator  meant  to  give  an  estate  for  life  to  the  eldest  son  of  his 
nephew,  he  would  have  given  it  in  the  same  words  as  he  used  in  another  part 
of  his  will,  where  he  gave  an  estate  for  life.  The  words  '^  in  case  of  each 
issue  male  failing  by  my  said  nephew,  James  Clements,"  show  that  the  tes- 
tator did  not  intend  that  the  estate  should  go  over  until  failure  of  issue 
male  of  James  Clements.     The  words ''  then  lucewise,"  &c.,  are  to  the  same 


Woody  contra. — ^The  eldest  son  of  James  Clements  takes  only  an  estate  for 
life.  The  first  will,  which  was  revoked,  must  be  laid  out  of  the  case,  and 
cannot  supply  any  evidence  of  the  testator's  intention  when  making  the  will 
in  question.  It  is  possible  that  it  may  have  been  the  intention  of  the  testator 
to  give  an  estate  tail,  but  there  are  no  words  in  the  will  from  which  such  an 
intention  can  be  collected.  Voluit  non  dixit.  The  use  of  the  word  such  in 
the  clause  mentioned  on  the  other  side  respecting  the  failing  of  issue  is  verj 
material,  and  confines  the  operation  of  that  clause  to  the  issue  of  the  seoosd 
and  other  sons.  The  word  << likewise"  is  relied  upon ;  but  that  constmetioB 
is  too  far-fetched.  It  is  no  more  than  an  introduction  to  the  devise,  like  item- 
He  cited  Doe  dem.  Briddon  v.  Page,  B.  R.,  M.  24  O.  3,  ante,  p.  294, 1  B.  ft 
P.  n.  S.  C;  Keene  dem.  Pinnock  v.  Dixon,  B.  R.,  M.  24  G.  3,  ante,  p.  313, 
1  B.  &  P.  n.  S.  C.  Cur.  adv.  wU. 

Lord  Mansfield. — ^There  is  no  limitation  after  the  devise  to  the  first  son, 
but  there  is  after  the  devises  to  the  second,  third,  and  other  sons.  In  the 
construction  of  wills  it  is  necessary  to  avoid  two  extremes.    The  first  is  that 
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of  arbitruj  eonjeoture,  for  the  Court  cannot  make  a  will ;  the  second,  that  of 
strictneaSy  which  in  consequence  of  a  slip  in  technical  or  positiTe  expression 
P^gyi  may  prevent  a  meaning  ^evident,  and  such  as  no  man  can  doubt,  from 
^  -'  talcing  effect.  This  will  is  in  strict  settlement,  which  is  a  form  well 
known,  and  always  in  the  same  words.  It  is  copied  from  a  former  will.  The 
word  '^  likewise ''  makes  it  the  same  as  if  after  giving  estates  tail  to  the  second, 
third,  and  other  sons,  the  testator  had  said,  I  mean  to  give  the  eldest  son  the 
same  estate.  We  have  certified  accordingly.' 

*  See  Doe  V.  Hallett,  B.  R.,  H.  48  Geo.  8, 1  M.  &  8. 124 ;  Langston  v.  Pole,  G.  B., 
M.9  0.  4,  6Biiigh.228. 


BATES  V.  JENKINSON.     May  3. 
(See  6  T.  R.  618,  257 ;  1  Tidd's  Pr.  161,  8th  ed.) 


The  KINO  v.  The  Inhabitants  of  ASHTON  UNDERHILL,  and 
The  B:ING  t7.  The  Inhabitants  of  CHARLTON.    May.  6. 

(Reported,  Galdeoott,  416.) 


The  KING  v.  The  Inhabitants,  of  ALTON.    May,  5. 
(Reported,  Galdsoott,  424.) 


BENNETT  v.  JOHNSON.t    May.  7. 
Byers  have  not  a  general  lien,  independent  of  the  usage  of  trade. 

This  was  an  action  of  trover  for  a  quantity  of  silk,  tried  before  Lord 
Mansfield  at  Westminister,  at  the  sittings  after  Hilary  Term,  when  a  verdict 
vaa  found  for  the  plaintiff,  subject  to  the  following  case  : 

The  plaintiff  was  in  use  to  send  silk  to  the  defendant  to  be  dyed.  There 
Wfts  due  from  the  plaintiff  to  the  defendant  17«.  2c2.,  for  dyeing.  The  plain- 
r*3881  ^^^  ^^^  ^^  "^^  ^°  question  ^to  be  dyed.  It  was  dyed,  and  8s.  6., 
^  was  due  to  the  defendant  for  dyeing  it.  The  plaintiff  tendered  the  3s. 
^•)  and  demanded  the  silk,  which  the  defendant  refased  to  deliver  unless  he 
were  paid  the  17«.  2d,y  also. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff  was 
enUtled  to  recover;  and  if  the  Court  should  be  of  that  opinion  tne  defendant 
was  to  deliver  up  upon  oath  all  the  silk  sent  to  him  to  be  dyed. 

The  case  coming  on  to  be  argued  by  Mingay  for  the  plaintiff,  and  Gihh$ 
for  the  defendant. 

Wd  Mansfisld  directed  Mingay  to  look  into  the  oases,  and  if  he  found 
u^t  a  djer  had  such  a  lien  upon  goods  in  his  hands  to  dye,  as  to  entitle  him 
^  retain  for  what  was  already  due,  then  to  advise  his  client  not  to  proceed. 
^His  Lordship  added,  that  if  this  point  was  not  already  determined,  it 
^^^  i^t  a  good  deal  on  the  usage  of  the  trade. 

The  ease  came  on  again  for  argument  in  this  term,  when  Gibht  stated  that 

1  S.  G.,  2  Ghitfy'8  Rep.  455. 
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he  was  aware  of  ibe  case  of  Oreen  v.  Fanner,  B.  B.,  E.  8  6.  3,  4  Bur. 
2214.     He  also  referred  to  another  case  of  Stanton  v.  liine  at  Oaildhall. 

BuLLBB,  Justice. — ^That  went  upon  usage. — Here  there  is  no  usage,  and 
we  cannot  go  out  of  the  case.  Judgment  for  the  plaintiff.* 

'  So  in  Close  v,  Waterhonse,  B.  R.,  T.  42  G.  8,  6  East,  624  n,  where  the  jury  nega- 
tiyed  any  usage  conferring  the  lien,  the  Court  held  that  dyers  had  not  a  general  lien. 
But  in  Sarin  v,  Barchard,  4  Esp.  N.  P.  C.  58,  such  a  lien  was  established,  eridenee 
being  given  of  the  course  and  practice  of  trade.  So  in  Rose  v.  Hart,  C.  B.  T.  68  Geo. 
8,  8  Taunt  499,  Gibbs,  C.  J.,  after  obsendng  that  the  case  ^f  Green  v.  Farmer  had 
been  frequently  disregarded,  said,  '*  In  a  ease  in  which  I  have  the  brief,  and  in  which 
case  Lord  Ashburton  was,  a  special  custom  for  dyers  to  have  their  genial  lien  was 
proYcd ;  and,  notwithstanding  Green  v.  Farmer,  that  custom  was  acted  upon  in  that 
case,  and  has  been  many  times  since  recognised."  See  also  Humphreys  v.  Partridge, 
Montague,  B.  L.  18  n.  As  to  the  eridenee  of  usage  sufficient  to  establish  a  genial 
lien,  see  Rushforth  v.  Hadfield,  B.  R.  T.  46  G.  8,  6  East,  826  ;  Holdemeas  v.  CoUin- 
son,  B.  B.,  T.  8  G.  4,  7  B.  &  C.  216. 


♦BARCLAY  and  Another  v.  CUCULLA  Y  GANA.*    May  7.     [^89] 

The  master  of  a  general  ship,  on  board  of  which  goods  have  been  laden  in  the 
Thames  for  a  foreign  port,  is  liable  for  the  loss  of  l£e  goods  occasioned  l^  a  ford- 
ble  robbery  while  the  ship  is  lying  in  the  riyer. 

This  was  an  action  of  assumpsit,  tried  at  Gaildhall,  at  the  sittings  afWr 
Hilary  Term.  The  first  count  stated,  that  the  plaintiffs,  being  possessed  of 
ten  bales  of  goods,  shipped  the  same  on  board  the  vessel  N.  S.  della  Concep- 
tion, of  which  the  defendant  was  master,  then  lying  in  the  Thames,  to  be 
safely  carried  to  St.  Sebastian's  in  Spain,  for  a  certain  freight,  the  dangers  of 
the  seas  excepted.  That  the  defendant  undertook  and  promised  to  cany  the 
said  goods  safely,  but  that  he  had  not  carried  them  safely.  The  second 
count  added,  that  the  goods  were  to  be  safely  kept  in  the  said  ship  until 
she  set  sail,  and  that  Uie  defendant  had  not  safely  kept  them,  &c  Thete 
were  also  the  common  money  counts.  The  defendant  pleaded  the  genend 
issue,  and  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  following 


The  plaintiffs  put  on  .board  the  defendant's  ship  ten  bales  of  goods^  to  be 
carried  to  St.  Sebastian,  for  which  the  defendant  gave  a  bill  of  lining.  The 
defendant  has  only  delivered  eight  of  the  said  bales.  Whilst  the  ship  kj 
in  the  Thames  with  the  goods  on  board,  the  defendant,  the  captain,  being  oa 
the  watch,  she  was  attacked  and  boarded,  about  two  in  the  morning,  by  eleven 
men,  armed  with  pistols  and  cutlasses,  who  took  the  captain  aside,  aod 
threatened  to  murder  him  if  he  save  notice  to  any  of  his  men  on  board,  and 
took  away  two  of  the  said  bales  by  force.  The  action  is  brought  to  recover 
£70.  2«.  3d,  the  value  of  the  said  bales.  The;  question  is,  if  the  plaintiii 
ought  to  recover. 

Wood,  for  the  plaintiffs. — ^The  defendant  is  in  the  situation  of  a  oommoo 
carrier  by  land,  and  is  liable  for  every  loss  which  does  not  happen  by  the  act 
of  Ood  or  the  king's  enemies ;  Morse  v.  Slue,  B.  B.,  H..23  &  24  C.  2,  Vent 
190,  238;  Coggs  V.  Barnard,  B.  B.,  T.  2  Ann.,  2  Ld.  Baym.  918.  It  ifl 
immaterial  whether  the  goods  are  to  be  carried  by  land  or  by  water ;  but  here 
the  ship  being  in  the  river  Thames,  the  case  is  the  same  as  land  carriage. 

*S.  Hey  wood  J  contra. — In  every  case  except  in  that  of  common  rMQAi 
carrier,  who  is  liable  on  the  custom  of  the  realm,  a  bailee  is  only  ^  ^ 
bound  to  take  as  much  care  of  the  goods  bailed  to  him  as  of  his  own.    The 

1  Cited,  1  T.  B.  88,  nomine  Barclay  v.  Heygena. 
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exception  with  regard  to  carriers  is  not  of  early  date.    From  the  Doctor  and 
Student,  it  appears  to  have  been  formerly  held,  that  a  common  carrier  was 
chargeable,  in  case  of  a  loss  by  robbery,  only  when  he  had  travelled  by  ways 
dangerous  for  robbing,  or  driven  by  night,  or  at  any  inconvenient  hour.    See 
Jones  on  Bailments,  103.     It  is,  however,  now  clearly  settled,  that  a  car- 
rier is  answerable  for  a  loss  by  robbery.     The  reason  given  is,  in  order  to 
prevent  the  combining  of  carriers  and  robbers.      Here  the  defendant  was 
not  a  eommon  carrier.     It  is  neither  alleged  in  the  declaration,  nor  was  it 
proved  that  he  was  such.     A  common  carrier  is  a  public  officer.     The  rates 
to  be  charged  by  him  are  settled  by  justices  of  the  peace,  and  goods  carried 
by  him  &re  privileged  from  distress ;  Gisboum  v.  Hurst,  B.  R.,  H.  8  Anne, 
1  Salk.  249.     In  Boson  v,  Sandford,  B.  R.,  H.  1  W.  &  M.,  Garth.  59,  the 
ship  is  stated  to  have  been  used  for  the  common  carriage  of  goods,  and  the 
declarations  against  hoymen,  in  every  case,  except  one  in  Wilson,  Dale  ti. 
Hall,  B.  R.,  M.  24  G.  2,  1  Wils.  281,  state  them  to  be  common  hoymen. 
The  defendant  must  be  charged  either  upon  the  custom  of  the  realm,  as 
usually  carrying  for  hire,  or  upon  his  express  undertaking;  Boucher  v.  Law- 
son,  B.  R,  H.  9  G.  2,  Cases  temp.  Hardw.  199.    Now  hero  he  is  not  charged 
on  the  custom  of  the  realm^  and  no  express  undertaking  appears  to  render 
him  liable  in  case  of  robbery.     The  case  of  Morse  v.  Slue  is  certainly  against 
the  defendant;  but  if  it  came  to  be  now  decided,  it  would  receive  a  diffe- 
rent decision.     [Per  Cur.     There  was  no  question  at  the  trial  as  to  the  ship 
^^^g  a  general  ship.     No  doubt  she  was  so.     The  question  was,  whether 
irresistiUe  force  is  an  excuse  to  the  captain  of  a  ship.]    The  general  position, 
that  the  master  of  a  ship  is  liable  in  all  cases,  goes  too  far.     If  it  includes 
coasters,  it  ought  not  to  extend  to  foreign  vessels. 
Wood^  in  reply,  was  stopped  by  the  Court. 

Lord  Mansfield. — It  is  impossible  to  distinguish  this  from  the  case  of  a 
tommon  carrier.  At  first  the  rule  appears  to  be  hard,  but  it  is  settled  on 
r*39l1  P'^^^'P^^  ^^  policy,  *and  when  once  established,  every  man  oon- 
*-       ^  tracts  with  reference  to  it,  and  there  is  no  hardship  at  all. 

Judgment  for  the  plaintifb.' 

>  See  Satton  v.  Mitchell,  B.  R.,  M.  26  Geo.  8, 1  T.  R.  18 ;  Forward  v,  PitUrd,  B. 
K.,  M.  26  0.  8,  1  T.  R.  27;  Abbott  on  Shipping,  228,  6th  ed.  The  taking  by  pirates 
ftt  sea  is  one  of  the  perils  of  the  sea.  PiclLering  v,  Barkley,  B.  B.,  M.  24  Car.  1, 
StUcs,  182,  2  BoU.  Ab.  248 ;  Abbott  on  Shipping,  264,  6th  ed. 


CHINNERY  t;.  BLACKMAN.'    May  7. 

The  mortgagee  of  a  ship  cannot  sue  in  his  own  name  for  the  freight  aooming  after 

the  mortgage. 

This  was  an  action  of  assumpsit.  The  declaration  contained,  1.  A  count 
for  freight  of  goods  carried  in  a  ship  of  the  plaintiff,  called  the  Blizard, 
from  Antigua  to  London.  2.  The  same  on  a  quantum  meruit  8.  A 
count  for  work  and  labor  about  the  carriage  of  goods  of  the  defendant  in  a 
ship  of  the  plaintiff's  from,  &c.  4.  The  same  on  a  quantum  meruit.  5. 
A  eount  for  money  paid.  6.  A  count  on  an  account  stated.  The  defen- 
dant pleaded  the  general  issue.  The  cause  was  tried  at  Guildhall,  before 
Lord  Mansfield,  when  the  jury  found  a  verdict  for  the  plaintiff,  with 
^6.  9<.  Ud.  damages^  subject  to  the  opinion  of  the  Court  on  a  case  which 
ststed, 

1  8.  C,  1  H.  Bl.  117  (ft),  nomine  Chinnery  v.  Blackbome. 
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That,  bj  indenture  of  assignment,  dated  the  4th  of  Jannaiy,  1783,  Bobext 
Merrifield,  in  consideration  of  £1166.  IBs.,  which  he  owed  to  the  plaintiff, 
assigned  to  her  the  ship  Blizard,  with  the  appartenancea,  in  which  inden- 
ture there  is  a  coYenant  from  the  plaintiff  to  re-assign  the  said  ship  to 
Merrifield,  on  payment  of  £1166.  18<.,  with  interest,  on  or  before  the  10th 
of  November  following.     That,  at  the  time  of  the  execution  of  the  said 
deed,  the  ship  was  in  the  Thames :   that  she  afterwards  suled  to  Ports- 
month,  and  continued  there  till  the  middle  of  March,  in  the  poeses^n 
and  under  the  command  of  Merrifield,  and  that  the  plaintiff  did  not  then 
take  possession  thereof.     That  Merrifield  navigated,  victualled,  and  manned 
the  ship,  as  owner  thereof,  at  his  own  expense  and  risk,  both  ftt>m  Elngland 
to  Antigua,  on  her  return  home.     That  Merrifield,  at  Antigua,  *gave   rMo^i 
the  command  of  the   ship  to  Captain  Drjsdale,  and  sent  her  to   I-      "-^ 
England,  with  orders  to  the  captain  to  address  himself  to  Messrs.  Ihinlop, 
of  London,  merchants,  who  were  to  sell  her,  according  to  the  directions 
contained  in  a  letter  of  which  the  following  is  an  extraet :  ''  Antigua,  31st 
July,  1783.     Messrs.  J.  and  R.  Dunlop. — This  will  arrive  to  jou  bj  the 
Blizard,  Captain  Drjsdale,  which  I  have  desired  him  to  value  himself  on 
vou.     Am  sorry  she  makes  no  better  freight,  as  I  am  obliged  to  put  bal- 
last in  her,  and,  should  ships  sell  well,  to  have  her  sold.     I  think  she  is 
worth  £1600  sterling.     She  is  well  found  and  strong.     Should  there  be 
no  demand  for  ships  in  London,  I  am  to  request  jou  will  send  her  oat 
for  Antigua  and  Dominica,  provided  there  is  not  a  load  for  her  at  Domi- 
nica, as  soon  as  possible,  as  I  shall  always  be  able  to  load  her  for  that  port. 
Mrs.  E.  Chinnery  has  a  demand  against  me  for  near  £1200,  which  I  am 
in  hopes  to  remit  shortly  to  you  or  Mrs.  Merrifield,  so  as  to  pay  her.    I 
am,  &c.,  Bobert  Merrifield."     That,  in  consequence  of  Mr.  Drysdale's  appli- 
cation to  Messrs.  Dunlop,  as  consignees  as  aforesaid,  to  borrow  two  seveni 
sums  of  £50  each,  Messrs.  Dunlop  advanced  the  same  to  him,  declaring  that 
they  should  consider  him  as  responsible  for  the  payment,  in  case  they  should 
not  receive  the  same  from  the  freight  or  sale  of  the  ship,  or  by  remittance 
from  Merrifield,  which  sums  they  afterwards  received  from  Drysdale.    Tbit 
the  ship  completed  the  delivery  of  her  cargo  on  the  27th  September,  17S3, 
and  the  plaintiff  took  possession  of  her  on  the  29th,  immediately  on  recei?- 
ing  information  of  her  arrival  in  the  Thames.    That  the  defendants  had 
goods  in  the  ship  Blizard,  consigned  to  them  on  the  voyage  from  Antigua 
to  London,  the  freight  whereof  amounts  to  £76.  9a.  llcf.,  for  which  the 
action  was  brought.     That  Captain  Drysdale  had  paid  for  lights  and  custom- 
house dues,  and  for  clearing  the  ship,  which  was  afterwards  repaid  to  him 
by  the  plaintiff,  who  also  paid  his  and  the  mariners'  wages  in  respect  of 
the  voyage  from  Antigua,  to  the  amount,  in  the  whole,  of  £234.  7a.  7d., 
since  her  taking  possession  of  the  said  ship.     That  the  plaintiff  has  since 
8^  the  ship  by  public  auction  to  the  best  bidder  for  £710. 

The  question  for  the  opinion  of  the  Court  was,  wheUier  the  plaintiff  was 
entitled  to  recover. 

Woodf  for  the  plaintiff. — ^Thc  case  is  shortly  this :  The  mortgagee  of  a 
ship,  having  taken  possession,  brings  an  *action  for  freight  due  1^3931 
after  the  execution  of  the  mortgage,  but  before  his  actual  possession.  ^  ^ 
The  morljgagee  is  the  complete  le^  owner.  The  ship  was  consigned  to  Dunlop 
to  be  sold,  but  it  could  not  be  s(^a  without  an  assignment  of  the  mortgage,  and 
the  money  arising  from  that  sale  must  have  been  applied  to  pay  off  the  mort- 
nge.  The  freight  follows,  and  is  incident  to  the  property  of  the  ship.  It  is 
like  the  case  of  a  mortgage  of  land,  where,  upon  the  mortgagee  getting  posses- 
aion  by  ejectment,  the  arrears  of  rent  are  his ;  and  it  is  no  objection  thiU  thej 
accrued  before  he  came  into  actual  possession,  if  they  aocmed  after  the  date 
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of  tbe  mortgage,  though  it  is  true  that,  if  they  have  been  actually  paid  oyer 
to  the  mortgagor,  they  shall  not  be  paid  again  to  the  mortgagee.  A  mort- 
gagee of  land  may  even  distrain  without  having  had  any  possession ;  Moss 
r.  Qallimore,  B.  R.,  M.  20  G.  3,  ante,  vol.  i.  p.  279.  There  is  no  difference 
in  the  case  of  a  ship.  No  one  else  claims  this  freight;  it  has  not  been  paid 
to  the  mortgagor.  The  defence  to  this  action  is  merely  to  avoid  payment  of 
the  moaej.  The  plaintiff  has  paid  wages  to  the  captain  and  seamen,  custom- 
honae  daes,  and  other  charges,  in  respect  of  this  voyage ;  and  she  is  entitled, 
on  tbe  other  hand,  to  the  l^nefit  of  the  ^ight  earned. 

Charnbre,  contra. — ^The  present  plaintiff  is  only  a  mortgagee,  and  is  not 
entitled  to  maintain  an  action  in  her  own  name  upon  a  contract  mside  for  the 
benefit  of  another.     No  argument  has  been  urged  on  the  other  side,  except 
the  analogy  to  the  case  of  rent ;  but  that  analogy  does  not  hold,  for  the 
reasQia  why  the  mortgagee  is  entitled  to  the  rent  is,  that  it  is  incident 
to  tbe  reversion.     If  the  mortgagor  has  recovered  the  rent,  the  mortgagee 
has  no  remedy  against  him,  because  he  has  permitted  the  tenant  to  pay 
it  over.     If  the  mortgagor  himself  occupies  the  land,  he  is  liable  to  no 
socount.     He  is  not,  strictly  speaking,  tenant  at  will,  because  he  is  not 
subject  to  the  payment  of  rent.     Here  the  mortgagor  himself  enjoys  the 
ship;   he  mans  and  victuals  her;  he  bestows  labor  and  expense  on  her; 
and  the  freight  is  earned,  and  the  cargo  is  delivered,  before  the  mortgagee 
takes  possession.     Could  a  mortgagee  bring  an  action  in  his  own  name  for 
com  sold  by  the  mortgagor  ?    The  contract  and  the  right  of  suing  are  per- 
sonal matters,  which  cannot  be  transferred  to  another.     If  the  benefit  to  be 
r*3d41  ^^^^^^  ^^^^  *^^^  contract  can  be  transferred,  the  mortgagee  must 
'-        -^  also  bear  all  losses,  and  be  subject  to  all  the  improvident  contracts 
of  the  mortgagor.     A  case  may  be  stated  which  has  in  fact  happened, — that 
the  debt  now  sued  for  has  been  attached  by  creditors  in  the  Sheriff's  Court, 
and  judgment  obtained.     As  to  the  payment  of  the  wages  and  charges  by 
the  plaintiff,  they  were  paid  under  a  notion  that  they  were  a  lien  upon  the 
ship,  and  they  were  paid  merely  for  the  purpose  of  getting  possession  of  her. 
TFborf,  in  reply. — Undoubtedly  circumstances  might  arise  to  vary  the  case, 
ss  the  attachment  (which  can  be  proved  to  be  fraudulent),  or  a  question  of 
set  off;  but  this  is  merely  a  question  between  the  mortgagor  and  mortgagee. 
The  mortgagor  being  suffered  to  remain  in  possession,  is  merely  the  servant 
of  the  mortgagee,  who  shall  have  the  benefit  of  the  contracts  made  by  him. 
It  is  said  that  rent  is  incident  to  the  reversion.     In  the  same  manner,  freight 
is  incident  to  the  ship.     The  mortgagee  paying  the  wages,  &o.,  a  payment 
rendered  necessary  by  the  abandonment  of  the  mortgagor,  is,  by  retrospection, 
in  possession  from  the  commencement  of  the  voyage.     The  plaintiff  does  not 
daim  ss  assignee,  but  as  the  legal  owner,  entitled  to  the  earnings  of  the 
ship. 

Lord  Mansfield. — ^The  justice  of  this  case,  as  between  mortgagee  and 
mortgagor,  who  is  not  a  party  to  this  record,  struck  me  very  forcibly  at 
first 

This  is  an  action  brought  to  recover  money  on  behalf  of  a  person  who  is 
no  party  to  the  contract,  against  one  who  has  contracted  with  the  mortgagor 
sboe  the  making  of  the  mortgage. 

The  only  ground  on  behaJf  of  the  plaintiff  is,  that  the  mortgagor  in  pos- 
session is  servant  to  the  mortgagee  by  an  implied  contract.  But  this  is  not 
the  truth  of  the  case.  There  is  nothing  said  in  the  deed  about  the  mortgagor 
continuing  in  possession.  The  mortgagor  has  been  put  to  great  expense ) 
and  until  the  mortgagee  takes  possession,  he  is  owner  to  all  the  world,  and  is 
entitled  to  all  the  profit  made. 
WiLLBB,  Justice,  of  the  same  opinion. 
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AsHXiRST,  Justice. — I  am  also  of  the  same  opinion.  It  conld  not  be  that 
the  mortgagor  should  come  upon  the  mortgagee  for  a  loss,  or  that  the  owner 
of  the  goods  should. 

BuLLER,  Justice. — ^If  the  mortgagor  is  to  be  considered  as  aeent  to  the 
mortgagee,  he  must  be  considered  so  ""throughout.*  This  cannot  be  r^og^i 
supposed.  The  payments  were  made  to  get  possession,  but  at  any  ■-  -' 
rate  they  could  only  be  used  as  evidence  that  the  mortgagee  was  in  posse  «• 
sion  during  the  Yoyage.     The  contrary,  however,  is  stated  in  the  case. 

Judgment  for  the  defendant. 

I  It  is  now  decided  that  the  mere  legal  ownership  of  a  vessel  does  not  make  the 
party  liable  for  the  ship's  debts,  and  the  proper  question  in  such  cases  is,  "  Were 
the  repairs  done  or  the  goods  supplied  on  the  credit  of  the  legal  owner  ?"  See  Jack* 
son  V.  Vernon,  G.  B.,  H.  29  G.  8,  1  H.  Bl.  114 ;  Westerdell  v.  Dale,  B.  B.,  T.  S7  O.  3, 
7  T.  R.  806;  Toung  v,  Brander,  B.  R.,  M.  47  G.  8,  8  East,  10;  Mlvor  v.  Humble,  B. 
R.,  T.  62  G.  8,  16  East,  169;  Jennings  v.  Griffiths,  coram  Abbott,  C.  J.,  By.  &  Moo. 
N.  P.  C.  42;  Harrington  v.  Fry,  G.  B.,  T.  5  G.  4,  2  Bingh.  179;  Gox  v.  Reid,  corsm 
Bbst,  G.  J.,  By.  &  Moo.  N.  P.  0. 199 ;  Briggs  v.  Wilkinson,  B.  R.  T.  8  Geo.  4,  8  B.  & 
G.  80. ;  Abbott  on  Shipping,  17,  5th  ed. ;  and  see  4  G.  4,  c.  41,  {48;  6  G.  4,  cJlO, 
{  46. 

*  It  has  since  this  decision  been  held  that  though  the  assignee  of  a  ship  cannot  sue 
for  the  freight  in  his  own  name,  he  is  yet  entitled  to  it  as  Incident  to  the  ship,  and 
may  sue  for  it  in  the  name  of  the  assignor.  Morrison  v.  Parsons,  G.  B.,  £.50  G.  8, 
2  Taunt  407;  Gase  v,  Dayidson,  B.  R.,  £.  56  Geo.  8,  6  M.  &  S.  79,  affirmed  on  error, 
2  B.  &  B.  879. 

By  the  statutes,  4  G.  4,  c.  41,  {  48,  and  6  G.  4,  c.  110,  {  45,  when  a  transfer  of  a 
ship  is  made  only  as  a  security  for  the  payment  of  debts  by  way  of  mortgage,  or  an 
assignment  to  trustees  for  sale,  or  a  statement  being  made  in  a  book  of  registry,  aod 
on  the  endorsement  on  the  certificate  of  registry  to  that  effect,  the  person  to  whom 
the  transfer  is  made,  or  any  other  claiming  under  him,  is  not  to  be  deemed  the  owDer, 
nor  is  the  person  making  such  transfer  to  be  deemed  to  have  ceased  to  be  owner, 
except  so  far  as  may  be  necessary  for  the  purpose  of  rendering  the  ship  transferred 
available,  by  8al^  or  otherwise,  for  the  payment  of  those  debts,  to  secure  the  payment 
of  which  the  trapsfer  was  made.  Abbott  on  Shipping,  17.  It  seems  that,  notwith- 
standing these  statutes,  the  mortgagee  of  a  ship  is  entitled,  like  any  other  assignee, 
to  the  freight  accruing  after  the  mortgage.  Dean  v,  M'Ghie,  G.  B.,  M.  7  G.  4,  4 
Bingh.  46. 

BOBERTSON  V.  TAYLOB.    May  7. 
(Reported,  2  Ghittt  Rep.  454.) 


*The  KING  v.  The  Inhabitants  of  FINDEBN.  May  8.      [^96] 
(Reported,  Galdscott,  426.) 


The  KINO  v.  The  Inhabitants  of  MAOHULL.    May  8. 
(Reported,  Galdbcott,  429.) 


NEVITT  V.  LADE.'     MayS. 

Where  the  plaintiff  has  been  non-prossed  in  the  Bxeh.,  and  afterwards  brings  an  M- 
tion  in  K.  B.,  that  Gourt  will  stay  the  proceedings  till  the  costs  of  the  former  setios 
are  paid. 

Bous  moved  to  stay  proceedings  nntil  the  plaintiff  paid  the  costs  of  a  n^ 
proa  in  the  Excheqaer. 

>  8.  0.  dted  1  Tidd's  Pr.  584,  8th  ed. 
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PhUips  showed  cause,  and  admitted  that  if  the  former  action  had  been  in 
this  Court,  the  application  would  be  right,  but  it  was  otherwise  where  the 
action  had  been  in  another  Court;  for  which  he  cited  English  v.  Cox.> 

The  Court  said,  that  the  circumstance  of  the  cause  being  in  another  Court 
made  no  difference,  and  that  they  could  not  have  laid  down  such  a  rule  as 
that  mentioned  by  Philips.  Rule  absolute.' 

1  B.  R.,  T.  15  G.  8,  Cowp.  822.  In  this  case  the  former  action  was  brought  by 
tQother  person.  See  Lamplej  v.  Sands,  B.  R.,  H.  26  0.  8,  1  Tidd's  Pr.  684,  8th  ed. 
post. 

*  The  Court  of  Common  Pleas  will  stay  the  proceedings  where  a  former  action  has 
been  disoontiniied  till  the  costs  are  paid.  Parkin  v.  Scott,  C.  B.,  £.  49  G.  8, 1  Tannt. 
565.  So  in  ease  of  a  nonsuit  in  the  former  action.  Crawley  ▼.  Impey,  C.  B.,  T.  68 
6.  3,  8  Taunt.  407,  2  B.  Moore,  460,  8.  C.  Bnt  where  the  plaintiff  had  been  ntm- 
ftfiutd  in  an  action  for  work  and  labor,  &c.,  against  the  trustees  of  a  road,  without 
aftining  them,  though  they  were  not  incorporated,  and  afterwards  brought  another  ac- 
tion agidnst  two  of  the  trustees  by  name,  the  Court  of  King's  Bench  refused  to  stay 
the  proceedings  in  the  second  action  till  the  costs  of  the  former  one  were  paid,  obsenr- 
ing  that  this  being  an  action  for  the  recovery  of  a  debt^  they  would  not  prevent  the 
pl&mtiff  from  trying  his  cause,  unless  it  appeared  to  be  Texatiously  brought  Gil- 
bert T.  Ryland,  B.  B.,  £.  4  Qeo.  4,  1  Tidd's  Pr.  686,  8th  ed. 


r«oQ7-,    ALDRIDGE  and  Another,  Assignees  of  WALL.  v.  IRELAND, 
L  ^^^J  Esq.*     May  10. 

Where  a  trader  at  Bath  left  her  dwelling-house  and  went  to  London,  for  the  purpose 
of  persuading  a  creditor  to  withdraw  his  execution,  and  left  word  of  the  place  to 
which  she  had  gone,  but  failing  to  procure  the  withdrawing  of  the  execution,  did 
not  return  to  her  dwelling-house — Held,  that  this  was  no  act  of  bankruptcy. 

A>  sheriff  who  lenes,  and  pays  over  the  money  to  one  party  where  the  goods  are 
claimed  by  another,  shall  be  presumed  to  be  indemnified  by  the  party  to  whom  he 
pays  the  money;  and  the  declarations  of  that  party  are  admissible  in  an  action 
against  the  sheriff  by  the  other  party. 

This  was  an  action  of  trover  by  the  plaintiffs,  as  assignees  of  Alice  Wall,  a 
^Icrupt,  against  the  defendant,  the  sheriff  of  Somersetshire.  At  the  trial 
before  Lord  Mansfield  it  appeared  that  the  bankrupt  resided  at  Bath,  and 
on  Friday  the  5th  of  Febmary  the  defendant  levied,  under  an  execution  at 
the  suit  of  one  Clinton,  the  brother-in-law  of  the  bankrupt,  for  a  very  conside- 
rable sum  of  money.  On  the  Sunday  following  the  bankrupt  left  her  house, 
wd  went  to  London  (where  she  appeared  in  public),  to  her  brother  (leaving 
vord  of  the  place  she  was  gone  to),  for  the  purpose  of  getting  her  brother  to 
^tbdraw  his  execution ;  but  not  being  able  to  prevail  on  him  to  do  so,  she 
never  returned  home.  Two  letters  were  read,  one  from  the  bankrupt  to  her 
brother,  dated  the  6th  of  February,  stating  her  wretched  condition,  and  that 
she  did  not  possess  a  guinea ;  and  another  of  the  20th  of  February,  in  which 
Clinton  informed  one  Hunter  that  his  sister  had  committed  an  act  of  bank- 
fnptcy,  but  that  his  execution  was  prior  to  it.  It  appeared  that  Clinton  had 
levied  to  secure  himself  from  acceptances  which  he  had  not  paid.  The  de- 
feodant  sold  in  March,  and  before  the  commission  issued  against  the  bank- 
nipt  paid  over  to  Clinton,  the  plaintiff  in  the  action,  the  sum  of  £528.  The 
defence  was,  first,  that  no  act  of  bankruptcy  had  been  committed.  Secondly, 
^t  the  consideration  of  the  judgment,  which  was  impeached  by  the  plaintiff, 
ooold  not  be  gone  into  in  an  action  against  the  sheriff,  who  at  the  time  of  the 
Beizore  and  sale  had  no  notice  of  any  dispute  respecting  the  property.  It 
was  also  objected  that  the  letter  of  Clinton  was  not  evidence  as  against  the 

>  S.  C.  cited  7  T.  B.  612,  reported  1  Tannt  278. 
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defendant;  but  Lord  Mansfield  said,  that  he  should  consider  the  sheriff  as 
indemnified  by  Clinton,  and  that  the  cause  was  his,  and  therefore  admitted 


the  evidence.  1    The  jury  having  found  a  verdict  *for  the  plaintiff,  a 


[*398] 


rule  was  granted  to  show  cause  why  there  should  not  be  a  new  trial, ' 
upon  the  grounds  urged  at  the  trial.  An  affidavit  was  made  in  support  of  the 
rule,  in  which  the  officer  swore  that  he  had  no  indemnity  from  Clinton,  ex- 
cept that  he  had  paid  the  costs  of  this  action. 

Lee,  CowpeTf  Ertkine,  and  Botoer  having  shown  cause,  and  Peckham  and 
Russell  having  been  heard  in  support  of  the  rule. 

Lord  Mansfisld  said,  Where  a  sheriff  acts  in  obedience  to  a  writ,  and 
without  notice  of  an  act  of  bankruptcy  pays  over  the  money,  he  will  be  pro- 
tected according  to  the  rules  laid  down  in  Cowper  v.  Chitty,  B.  R.,  M.  306. 
2,  1  Burr.  20,  1  W.  Bl.  66,  S.  C. ;  see  Coppenden  v,  Bridgen,  B.  R.,  T.  32 
&  33  G.  2,  2  Burr.  818,  2  W.  BL  205,  S.  C ;  Potter  r.  Starkie,  B.  R.,  M. 
1807,  cited  4  M.  &  S.  260 ;  Bemasconi  v.  Fairbrother,  B.  R.,  T.  8  G.  4,  7 
B.  &  C.  379;  Balme  v.  Hutton,  Scacc.  H.  8  and  9  G.  4,  2  Younge  k  Jerr. 
101;  and  Price  v.  Hilyar,  C.  B.,  E.  9  G.  4,  4  Bingh.  597;  but  when  the 
sheriff  knows  of  another  claim,  and  may  take  an  indemnity  of  either,  and 
chooses  to  pay  over  the  money  to  one  party,  an  indemnity  from  that  party  Is 
always  implied.  At  the  trial  it  was  taken  for  granted  that  this  was  the  csose 
of  Clinton,  the  plaintiff  in  the  former  action  ;  and  the  affidavit  states  that  the 
sheriff  has  been  indemnified  by  him  as  to  the  costs.  I  shall  therefore  hj 
this  part  of  the  question  entirely  out  of  the  case,  and  shall  only  consider  the 
act  of  bankruptcy.  I  think  it  is  a  very  doubtful  question,  and  it  makes  t 
very  strong  impression  on  my  mind,  that  on  leaving  her  house  the  bankrupt 
left  word  where  she  was  going. 

WiLLES,  Justice. — ^I  do  not  think  that  this  was  a  departing  from  the 
dwelling-bouse  with  intent  to  defraud  creditors.  Shall  not  a  trader  leave  his 
house  to  consult  a  friend,  or  advise  with  his  attorney  or  counsel  ?  Clinton's 
letter  has  been  relied  on  as  estopping  him  from  disputing  the  bankruptcy; 
but  we  think  it  very  hard  that  this  should  bind  him  (even  supposing  thai  he 
alone  is  affected),  provided  the  *Court  should  be  of  opinion  that  there  r^oogi 
has  been  no  act  of  bankruptcy.  I-       ^ 

AsHURST,  Justice. — I  think  that  it  was  properly  left  to  the  jury ;  but  the 
weight  of  evidence  preponderates  against  toe  verdict.  It  does  not  appear  to 
me  that  the  departing  the  dwelling-house  was  for  delay.  The  bankrupt  gare 
notice  where  she  was  going ;  and  ner  not  returning  will  not  make  an  act  of 
bankruptcy,  if  her  original  quitting  her  house  was  not  so. 

BuLLBR,  Justice. — The  law  is  not  that  a  man  leaving  his  house  and  not 
returning  to  it  thereby  commits  an  act  of  bankruptcy.  The  question  always 
is  quo  animo  does  he  quit  it.  In  this  case  it  does  not  appear  to  have  been 
done  to  delay  creditors.  She  tells  where  she  is  going,  and  her  conduct  is 
not  inconsistent  with  her  declarations.  If  it  had,  that  would  have  bees 
proper  for  the  consideration  of  the  jury ;  as  if  she  had  gone  to  another  honse, 
or  concealed  herself  at  her  brother's.  Rule  absolute.* 

>  <<  In  a  case  of  Dyke  v.  Aldridge  before  Lord  MARsriBLD,  where  one  of  the  pitties 
was  a  sheriff,  who  was  indemnifled  by  a  Uilrd  person,  Lord  Mahsfibld  permitted  tbe 
declarations  of  that  third  person  to  be  given  in  evidence  against  the  sheriff."  TT. 
R.  665.  This  is  probably  the  same  as  the  principal  case.  See  also  Smith  v.  Lyon, 
coram  Ld.  Ellenborough,  1818,  8  Campb.  466,  Bell  v.  Ansley,  B.  R.,  T.  62  Geo.  8, 16 
Bast,  148  ;  Harrison  v.  Vallance,  C.  B.,  T.  8  G.  4, 1  Bingh.  46;  Robinson  t,  Andrade, 
cor.  Lord  Ellenborough,  1816,  1  Stark.  N.  P.  G.  872. 

'See£x  parte  Osborne,  Cano.  1818,  2  Yes.  &  B.  177. 
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HARPEB  V.  ETLES.    May  11. 

In  an  acUon  of  trespass  for  mesne  profits  by  the  lessor  of  the  plaintiff,  after  a  reco< 
rery  in  ejectment,  it  is  no  answer  to  the  action  that  a  remiuitur  damna  has  been  en- 
tered on  the  record  in  the  action  of  ejectment. 

Thsspass  for  mesne  profits,  tried  before  Willes,  J.,  at  York.  On  pro- 
ducing the  record  in  the  ejectment,  it  appeared  that  there  was  a  remittitur  of 
the  damages,  which  is  comx^only  entered  to  accelerate  the  judgment,  and 
preyent  a  writ  of  error.  It  was  suggested  by  some  gentlemen,  not  in  the 
eause,  that  the  plaintiff,  by  taking  this  expeditious  method,  waived  the 
mesne  profits,  and  that  he  could  now  recover  no  damages,  and  consequently 
no  costs.  Upon  this  Willes,  J.  non-suited  the  plaintiff,  with  leave  to  move 
to  set  aside  that  non-suit  without  costs. 

Lee  showed  cause  against  setting  aside  the  non-suit,  and  cited  Aslin  v. 
Packer,  B.  R.,  M.  32  G.  2,  2  Burr.  665. 

BuLLEB,  Justice. — If  the  action  had  been  in  the  name  of  the  nominal 
plaintiff,  it  would  be  but  a  mere  formal  objection,  and  the  Court  has  always 
r*4001  coQS^^^^®^  ^^^  ejectment  as  *a  particular  action  founded  on  a  fiction 
^  -'  fur  the  purpose  of  recovering  possession  only,  and  it  was  competent  to 
the  plaintiff  to  bring  an  action  to  recover  his  damages.  But  here  the  action 
being  brought  by  the  lessor,  it  was  not  even  an  objection  in  form. 
Willes,  Justice,  agreed  that  the  non-suit,  could  not  be  supported. 

Bule  absolute. 


STAFFORD  v.  ROUNTICE.*    May  14. 

The  Court  will  not  set  aside  a  judgment  by  default  to  let  in  a  plea  of  bankruptcy. 

Debt  on  bond. — Baldwin  moved  to  set  aside  the  judgment  which  had  been 
signed,  and  let  in  the  plaintiff  to  plead  bankruptcy,  on  an  affidavit  that  the 
judgment  had  been  suffered  to  so  by  mistake,  and  that  as  soon  as  it  was 
signed  defendant  offered  to  pay  the  costs. 

Coieper  showed  cause. — The  Court  at  first  on  the  particular  circumstances 
granted  the  rule ;  but  some  time  after,  on  consideration,  they  said  it  was 
settied  that  a  judgment  could  not  be  set  aside  to  let  in  a  plea  of  bankruptcy, 
aoy  more  than  a  plea  of  the  statute  of  limitations.  Rule  discharged." 

1 S.  C.  cited  1  Tidd's  Pr.  616,  8Ui  ed. 

>Sed  Tide  Evans  v.  Gill,  G.  B.,  T.  87  G.  8,  1  Bos.  &  Pnl.  62,  contra. 


DURRANT  V.  SCROCOLD.i    May  14. 

Where  the  ori|^al  writ  is  against  two,  and  the  plaintiff  declares  against  them  sepa- 
rately, the  Court  will  not  set  aside  the  proceedings. 

Debt  on  bond  by  original. — Baldwin  moved  to  set  aside  proceedings,  on 
tbe  ground  that  the  original  was  against  two,  and  the  plaintiff  had  declared 
against  the  present  defendant  alone ;  and,  in  another  declaration,  against  the 
other  person  named  in  the  original;  by  which,  he  said,  the  king  had  only 
one  fine  instead  of  two  that  he  was  entitled  to  if  there  were  separate  actions. 
r*40l1  (^^^^^  showed,  for  cause,  that  this  was  matter  for  *plea  in  abate- 
^      -'ment;  and  defendant  having  missed  his  time,  the  Court  would  not 

>  8.  C.  dted  1  Iidd*s  Pr.  468, 8th  ed. 
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assist  him  in  this  way.  Baldwin  said,  it  was  now  settled  that  the  defendant 
would  not  have  oyer  of  an  original,  and  therefore  he  could  not  plead  in  ahate> 
ment.  The  Court  said,  the  objection  was  no  more  than  that  the  writ  did  not 
support  the  declaration,  which  was  a  plea,  and  not  a  ground  of  a  motion.  As 
to  oyer,  it  was  to  be  demanded  on  the  record,  and  defendant  must  take  the 
regular  course  j — the  Court  would  not  assist  him.  Rule  discharged. 


STOKES  V.  SAUNDERS,  Adminbtratrix,  Ac    May  11. 

IndebUaUu  auumptU  for  goods  sold  and  delivered.  Plea,  plene  administravU,  It  ap- 
peared that  the  goods  were  sold  to  be  paid  for  on  the  marriage  of  the  plaintiff, 
which  did  not  happen  till  fifteen  years  after  the  sale.  Objection  at  the  trial,  thtt 
this  being  a  special  contract  could  not  be  given  in  evidence  under  this  form  of  de- 
claration. Verdict  for  the  plaintiff.  On  motion  for  a  new  trial  held,  that  whether 
the  form  of  the  declaration  was  right  or  not,  the  Court  would  look  to  the  m^ts; 
and  as  no  ixgustice  had  been  done,  they  would  not  grant  a  new  triaL 

Indebitatus  Assumpsit  for  goods  sold  and  delivered,  tried  at  Bedford, 
before  Lord  Loughborough.  Plea,  plene  administravit  only.  The  con- 
tract proved  was  a  purchase  of  cattle  fifteen  years  ago,  which  the  intestate 
was  to  pay  for  on  the  marriage  of  the  plaintiff,  which  did  not  happen  till 
lately,  and  two  years  after  the  death  of  the  intestate.  It  was  objected  for 
the  defendant,  that  this  special  contract  could  not  be  given  in  evidence  under 
this  declaration.  Lord  Loughborough  overruled  the  objection,  with  leave 
to  move  for  a  new  trial ;  and  assets  being  proved,  there  was  a  verdict  for 
the  plaintiff  for  the  value  of  the  cattle. 

Graham  moved  for  a  new  trial.     Partridge  showed  cause. 

The  Court  said,  as  there  was  no  plea  of  non-assumpit,  the  plaintiff  most, 
at  all  events,  have  had  a  verdict  on  the  plene  administravit,  with  nominal 
damages ;  and  now,  on  a  motion  for  a  new  trial,  whether  the  special  contfact 
micht  or  might  not  be  given  in  evidence,  they  would  look  at  the  merits; 
ana  as  no  injustice  had  been  done,  the  rule  must  be  discharged. 

Rule  discharged. 

♦SINGLY  t;.  MALLISON.    Jfay  11.  [♦402] 

On  a  new  trial,  a  fresh  noUoe  of  trial  is  necessary. 

New  trial  from  the  northern  circuit.  The  point  determined  was,  that,  on 
a  new  trial,  a  fresh  notice  of  trial  is  necessary.  For  want  of  such  notice  in 
this  case^  a  second  new  trial  was  granted. 


MEYER  V,  GREGSON.'    May  11. 

Policy  of  insurance  <<  at  and  from  Jamaica  to  Lirerpool,  warranted  to  siul  on  or  1)e- 
fore  the  Ist  of  August,"  the  vessel  not  sailing  before  the  let  August,  held  thit 
the  risk  was  not  diyisible,  and  that  the  assured  was  not  entitled  to  a  return  of  uy 
part  of  the  premium. 

This  was  an  action  for  a  return  of  premium,  tried  before  Willes,  J.,  on 
the  northern  circuit.  The  policy  was  "at  and  from  Jamaica  to  Liverpool, 
warranted  to  sail  on  or  before  the  1st  of  August,  premium  twenty  guineas  per 

>  S.  a  Park  Ins.  527,  6th  ed. 
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cent,  to  retnm  eight  if  the  vessel  sailed  with  convoy."  The  vessel  did  not 
sail  till  September  and  was  lost.  The  defendant  paid  eight  gaincas  into 
court,  and  the  jury  apportioned  the  premiam,  and  gave  eight  guineas  more, 
allowing  four  guineas  for  the  risk  which  the  underwriters  had  run  at  Ja- 
maica. The  defendant  moved  for  a  new  trial,  on  the  ground  that  the  risk 
was  not  divisible. 

Lte  and  Wood  showed  cause,  and  endeavored  to  distinguish  this  case  from 
Loraine  r.  Thomlinson,  B.  R.,  H.  21  Geo.  3,  ante,  vol.  ii.  p.  583 ;  Tyrie  v. 
Fletcher,  B.  IL,  E.  17  Geo.  3,  Cowp.  666;  and  Birman  v.  Woodbridge,  B. 
B.,  T.  21  G.  3,  ante,  vol.  ii.  p.  781.  If  in  any  case  there  can  he  an  appor- 
tionment, it  is  in  a  case  like  the  present,  where  no  part  of  the  voyage  has 
heen  risked,  and  where  the  value  of  the  risk  at  Jamaica  is  well  known. 
Sir  T,  Davenport  and  Wilson^  contra. 

Lord  Mansfield. — ^It  would  be  endless  to  go  into  inquiries  about  the  risk 
at  Jamaica ;  it  appears  on  this  evidence  to  have  been  different  on  different 
aides  of  the  island.     In  Stevenson  v.  Snow,  the  Court  went  on  its  being  ex- 
P4031   P^®^^^  ^J  ^^  parties  to  be  two  voyages ;  the  usage,  which  they  all 
^        -*    *knew,  being  to  have  convoy  only  from  Portsmouth,  and  the  risk 
from  LondoQ  to  Portsmouth  being  exactly  known.     Unless  it  be  an  absolute 
Toid  contract,  the  premium  is  not  to  be  returned.     It  is  sufficient  that  the 
risk  began. 
WiLLESy  Justice. — ^I  think  the  risk  ought  to  be  apportioned. 
AsHURST,  Justice,  agreed  in  opinion  with  Lord  Mansfield. 
BuLLEiL,  Justice. — ^The  parties  have  not  considered  it  as  two  risks,  nor 
estimated  the  risk  at  Jamaica.    The  Court  cannot  do  it  for  them.     In  all 
the  insurances  from  Jamaica,  the  insurance  is  at  and  from.     In  many  in- 
stances, the  voyage  has  not  begun,  and  yet  there  never  was  an  idea  of  the 
premium  being  returned.  Rule  absolute.^ 

'Vide  Long  v,  Allen.  B.  R.,  E.  25  Geo.  8,  post,  vol.  iv.  and  tbe  notes  there.  See 
also  the  observations  of  Mr.  Justice  Park  on  this  case.  Insurance,  p.  627,  «^  nq. 
6th  edition. 

The  following  cases  on  this  subject,  which  have  occurred  in  the  American  courts, 
ftre  given  from  Mr.  Phillip's  excellent  **  Treatise  on  the  Law  of  Insurance.  Boston, 
1823,"  p.  509. 

"  An  open  policy  was  made  on  the  cargo  of  a  vessel  until  her  return  to  the  United 
States,  as  interest  might  appear  at  a  rate  of  premium  of  15  per  cent,  for  six  months. 
It  appeared  that  there  was  a  cargo  on  board,  at  different  times,  of  the  value  of  5000 
(ioUtrs,  1800  dollars,  and  2500  dollars.  It  was  held  in  the  Circuit  Court  of  the  United 
States,  that  the  premium  must  be  estimated  on  the  amount  of  risk,  and  for  the  time 
dvriog  which  it  was  at  risk,  though  for  less  than  six  months,  and  this  was  said  to  be 
ueording  to  the  general  usage.    Pollock  v.  Donaldson,  8  Dall.  570. 

"In  a  case  which  occurred  in  Pennsylvania  on  a  policy  upon  a  cargo  from  the 
Ignited  Stotes  to  Havana  and  back,  it  was  stipulated  in  the  policy,  that  *  if  bills 
wers  remitted  back  for  the  whole  or  a  part  of  the  sum  insured,  a  return  of  seven 
ttid  a  part  per  cent  on  the  amount  so  remitted*  should  be  made.  Nothing  was  either 
f«nutted  of  shipped  homeward.  Chief  Justice  Tilohhak  said,  *  Where  the  voyage 
is  entire,  and  the  risk  has  once  commenced,  there  shall  be  no  return  of  premium, 
l^t  where,  by  the  course  of  trade,  or  the  agreement  of  the  parties,  the  voyage  is 
divided  into  distinct  parts,  and  on  one  of  the  parts  no  risk  has  been  run,  there  shall 
be  an  apportionment  of  the  premium.  A  voyage  may  be  entire,  though  a  ship  is  to 
go  to  different  places,  and  take  in  a  number  of  different  cargoes.  But  if,  in  the  con- 
tract, there  are  certain  contingences  introduced,  which  at  certain  periods  of  the  voy- 
age may  operate  to  make  the  insurance  void,  it  is  considered  that  the  voyage  may  be 
mpposed  to  have  been  divided,  in  the  contemplation  of  the  parties,  into  distinct 
r*4041  ^P*^^"**  ^^^  which  he  refers  to  the  opinion  held  by  Lord  MANsrisLu  in  the 
^  J  above  case  of  Stevenson  v.  Snow.  And  it  was  held  by  the  Court,  that  the 
ttipalation  for  the  return  of  seven  and  a  half  per  cent,  was  a  division  of  the  risk  in 
Uiis  policy ;  and  that  the  assured  was  entitled  to  a  return  of  that  amount.  Mr.  Jus- 
tice YiATxs  dissented  from  this  opinion.    Donath  v.  In.  Co.  of  N.  A.  4  Dall.  468. 

*'  In  New  York,  the  Court  seem  to  haye  been  of  opinion,  that  where  the  risk  is  at 
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and  from  a  plaoe,  and  attaches  at  such  a  place,  there  can  be  no  return  of  ftnj  part 
of  the  premium,  though  the  risk  from  the  place  should  never  be  run  by  the  insurers. 
The  Court  say,  *  The  difficulty  of  apportioning  the  risk  is  insurmountable.  It  ia  im- 
possible to  ascertain  the  degree  of  risk,  irithout  travelling  out  of  the  contraet^  or 
how  much  of  the  premium  shall  be  apportioned  to  each  Afferent  part.'  CoL  Ins« 
Co.  V.  Lynch,  11  Johns.  289.    The  question  of  usage  was  not  considered. 

*<  It  has  been  held  in  Massachusetts,  that  a  usage  of  the  particular  place  where 
the  policy  is  made  will  not  be  a  ground  to  claim  an  apportionment  and  return  of  pre- 
mium.   A  policy  was  made  on  a  cargo  for  a  voyage  from  Boston  to  Archangel  and 
back  to  Boston,  and  the  insurers  were  to  take  the  risk  on  shore  as  well  as  on  board. 
The  property  insured  outward  was  valued  at  4600  dollars.    The  cargo  arrired  safe, 
but  on  account  of  the  state  of  the  markets  was  not  sold,  and  the  vessel  returned 
without  any  property  on  board  belonging  to  the  assured.    It  was  proved  to  be  the 
invariable  practice  of  all  the  insurance  offices  in  Boston,  public  and  private,  to  re- 
turn a  portion  of  Uie  premium  on  such  policies  when  the  vessel  returned  without  any 
cargo  belonging  to  the  assured,  and  that  one-half  of  the  premium,  except  one  per 
cent,  or  one-half  percent.,  on  the  amount  insured,  was  returned,  unless  thensk 
was  greater  on  the  outward  than  on  the  homeward  voyage,  in  which  case  the  sum  re- 
turned was  in  the  proportion  of  the  part  of  the  risk  not  run.  It  was  known  at  the  seTeral 
insurance  offices  that,  notwithstanding  this  usage,  there  had  been  sundry  decisions  of 
the  Court,  establishing  the  right  to  the  underwriters  to  the  whole  premium.    It  was 
also  the  usage  to  return  a  part  of  the  premium  on  a  vessel  insured  outward  and 
homeward  Uiat,  on  arriving  at  the  foreign  port  of  destination,  sailed  on  another 
Toyage.    A  president  of  one  of  the  insurance  companies  said,  that,  in  regard  to  the 
premium,  he  considered  a  policy  out  and  home  to  be  the  same  as  two  distinct  poli- 
cies.   It  was  urged  in  behalf  of  the  assured,  that  the  distinct  valuation  of  the  out- 
ward cargo,  as  well  as  the  usage  above  stated,  made  this  a  case  of  two  distinct  risks. 
On  the  other  hand,  it  was  argued  for  the  insurers,  that  the  evidence  of  usage  ou^t 
not  to  have  been  admitted,  as  it  went  to  control  an  established  principle  of  law;  £std 
that  if  proof  of  usage  were  admitted,  it  should  be,  of  the  usage  of  Massachusetts,  not  of 
one  town,  as  of  Boston.    The  Court  said,  *  The  law  applicable  to  this  case  is  plain, 
well  settled,  and  generally  understood.    Evidence  of  usage  is  useful  in  many  cases  to 
explain  the  intention  of  the  parties  to  a  contract.    But  the  usage  of  *no 
tslass  of  citiiens  can  be  sustained  in  opposition  to  principles  of  law.'    Homer  [^405] 
«.  Dorr,  10  Mass.  R.  26. 

<'  The  same  usage  has,  however,  continued  since  this  decision.  The  general  prac- 
tice upon'  this  usage  shows  that  there  is  not  any  great  difficulty  in  applying  the 
principle  of  apportionment.  One  part  of  what  I  understood  to  be  the  usage  is  not 
stated  in  the  above  case,  namely,  when  a  loss  of  whatever  kind  or  amount  is  daimed 
and  paid,  it  is  not  customary  to  apportion  the  premium  and  return  a  part  of  it" 


The  KING  V.  WETHERELL  and  STEED.    May  17. 
(Reported,  Caldsoott,  482.) 


FAIRCLAIM  V.  THRUSTOUT.t    Hay  17. 

The  Court  will  stay  proceedings  in  a  second  ejectment  until  the  costs  of  a  former 
ejectment  are  paid  though  the  demises  are  different,  if  it  does  not  appear  that  the 
tiUe  is  different. 

Rule  to  show  cause  why  proceedings  in  this  ejectment  should  not  be  stajed 
till  the  costs  of  a  former  ejectment  were  paid.  DayreU  showed  cause,  and 
stated  that  this  appeared  to  be  a  different  title,  the  former  ejectment  having 
been  on  the  demise  of  one  person,  and  this  on  the  demise  of  him  and  two 
others  jointly,  and  cited  Moon  on  the  demise  of  Newman  v,  James,  T.  38 
k  34  <>.  3,  where  a  rule  of  this  sort  was  discharged,  it  appearing  not  to  be 
on  the  same  demise. 

1  S.  C.  cited  1  Tidd's  Pr.  683,  8th  ed. 
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Covper^  contra. 

The  Court  said  it  was  not  sufficient  that  the  demise  was  different,  the 
title  must  be  different.  Here  it  might  or  might  not,  for  the  new  lessors 
might  be  trustees. 

Thej  gave  Mr.  DayreH  time  to  get  an  affidavit  that  the  title  was  dif- 
ferent.' 

>  See  Doe  v.  Law,  B.  R ,  H.  25  G.  8,  post,  yol.  It.,  and  the  note  there. 


r*40fi1  *EDMUNDS  and  Others,  who  survived  ELIZABETH  KENT, 
"-        -"  Widow,  deceased,  17.  COX  and  Others. »     May  18. 

Where  several  jointly  claim  a  sum  of  money,  and  the  cause  of  action  is  referred,  and 
one  of  the  parties  so  jointly  claiming  dies,  the  arbitrator  cannot  award  the  sum  to 
be  paid  to  the  snrnvors  and  executors  of  the  deceased. 

Debt  by  the  plaintiffs^  who  survived  Elizabeth  Kent,  widow,  on  a  bond 
g^ven  by  the  defendants  to  them  and  the  said  Elizaheth  Kent.     Plea  craving 
oyer  of  the  bond  and  condition,  which  latter  was  that  if  the  defendants,  and 
every  of  them,  their  and  every  of  their  heirs,  executors,  and  administrators, 
for  their  and  every  of  their  parts  and  behalves,  did  in  all  things  well  and 
truly  stand  to,  abide  hy,  &c.,  the  award,  &c.,  of  W.  W,,  J.  P.,  and  T.  K.,  or 
any  two  of  them,  arbitrators,  indifferently  named,  &c.,  to  arbitrate,  award, 
order,  judge,  and  determine,  of  and  concerning  all  and  all  manner  of  action 
and  actions,  cause  and  causes  of  action,  suits,  indictments,  prosecutions,  bills, 
bonds,  specialties,  judgments,  executions,  extents,  quarrels,  controversies,  tres- 
passes, damages,  and  demands  whatsoever,  at  any  time  or  times  heretofore  had, 
made,  moved,  brought,  commenced,  sued,  prosecuted,  done,  suffered,  com- 
mitted, or  depending  by  or  between  the  said  parties,  or  any  of  them,  so  as  the 
fiaid  award  be  made  in  writing,  &c.,  on  or  before  the  5th  day  of  November 
next  ensuing,  &c.,  then  the  obligation  to  be  void.     The  plea  then  proceeded 
u  follows  : — The  said  defendants  say  that  the  said  plaintiffs  ought  not,  &o., 
because  they  say  that  the  said  W.  W.,  J.  P.,  and  T.  E.,  the  arbitrators  in  the 
Baid  condition  above  mentioned,  did  not,  nor  did  any  two  of  them,  make  any 
award  between  the  said  defendants,  and  the  said  Elizabeth,  and  the  said  plain- 
tiffs, in  the  said  condition  mentioned,  according  to  the  form  and  effect  of  the 
Baid  condition,  &c.,  and  this,  &c.     Replication  :  that  after  making  of  the 
writing  obligatory,  and  before  the  5th  of  November,  the  said  Elizabeth  Kent 
died,  having  made  her  will,  and  appointed  M.  K.  and  W.  E.  executors,  who 
proved  the  same ;  that  the  arbitrators  named  in  the  condition  took  upon  them- 
sehes  the  burden  of  the  award,  and  heard  the  allegations,  &c.,  of  the  said 
plaintiffs,  of  the  said  M.   K.  and  W. .  E.,  executors,  &c.,  and  of  the  said 
P4071  *<^6^6°<^^°t8 ;  but  the  said  W.  W.  refusing  to  join  with  the  said  J.  P. 
^       ^  and  T.  K.  in  making  the  award,  the  said  J.  P.  and  T.  K.  did  then 
and  there  make  and  publish  their  award  [setting  out  the  award,  amongst  other 
things  ordered  that  the  defendants  should  pay  the  plaintiffs,  and  to  M.  K. 
and  W.  E.,  the  sum  of  £70,  in  full  discharge  of  all  moneys,  &c.,  due  to  Eliza- 
beth Kent  and  the  plaintiffs,  and  that  all  actions,  &o.,  commenced  between 
the  said  E.  Kent  and  the  plaintiffs  and  the  defendants  should  cease].     De- 
xourrer,  assigning  for  cause  that  the  award  ought  to  have  been  made  between 
the  said  defendants  and  the. said  Elizabeth  Kent  and  the  said  plaintiffs,  and 
that  the  replication  was  no  answer  to  the  plea,  inasmuch  as  the  award  was 
made  after  the  death  of  the  said  Elizabeth  Kent,  and  for  that  the  power  of 

>S.G.  2Chitty'BBep.  482. 
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the  arbitrators  to  make  any  award  of  and  concerning  the  premises  ceased  upon 
the  death  of  the  said  Elizabeth  Kent.    Joinder  in  demurrer. 

Morgan,  for  the  defendants. — ^The  objection  is  that  the  power  of  the  arbi- 
trators determined  by  the  death  of  Elizabeth  Kent.  In  White  r.  Gifford, 
B.  R.,  E.  13  Car.  1, 1  Roll.  Ab.  831,  it  was  held  that  the  marriage  of  a 
woman  who  had  submitted  to  arbitration  was  a  revocation  of  the  authority. 
At  common  law,  the  death  of  a  party  before  judgment  abated  the  suit;  and 
here  by  the  death  of  Elizabeth  Kent  the  authority  was  revoked.  The  bond 
is  not  single,  but  to  perform  an  award ;  and  there  being  no  award,  there  is  no 
breach  of  condition. 

Bowevy  contra. — ^There  are  no  objections  to  the  merits  of  this  award,  sup- 
posing that  it  could  be  made  between  these  parties.  The  objection  is,  that 
the  power  of  the  arbitrators  was  determined  by  the  death  of  one  of  the  per- 
sons named  in  the  submission  bond.  Nothing  is  said  in  the  bond  that  the 
award  shall  be  made  between  the  parties,  so  as  to  cive  room  to  object  on  ac- 
count  of  the  wording  of  the  bond.  The  spirit  of  the  submission  is  therefore 
to  be  considered.  What  that  is  appears  from  the  clause  by  which  the  execu- 
tors of  the  defendants  are  bound  to  the  executors  of  the  plaintiffs  for  perform- 
ance of  the  award.  That  executors  are  entitled  to  the  benefit  of  an  award  ap- 
pears from  the  case  of  Dawney  v.  Vesey,  C.  B.,  M.  2  W.  &  M.  2  Vent  249; 
and  that  they  are  bound  appears  from  Freeman  *v,  Bernard,  B.  R.,  r^^noi 
T.  9  W.  3,  1  Ld.  Raym.  247 ;  1  Salk.  69 ;  Carth.  378,  S.  C.  The  L  ^^^^ 
reason  given,  '^  that  the  award  creates  a  duty/'  applies  equally  to  the  bond. — 
A  bond  creates  a  duty.  Here  the  causes  of  action  submitted  were  joint ;  and 
if  one  of  the  parties  died,  still  the  causes  of  action  survived.  In  the  case 
cited  from  Rolle's  Abridgment,  a  third  person,  viz.,  the  husband,  would  have 
been  affected.  At  all  events,  the  award  will  only  be  void  as  to  the  party  who 
has  died,  and  good  as  to  the  survivors,  for  it  is  a  joint  right  or  title  which  was 
referred. 

Morgan,  in  reply. — Suppose  there  had  been  but  one  defendant  and  he  died 
— could  the  arbitrator  have  proceeded  to  make  an  award  ?  It  is  true  that  the 
right  survives,  but  then  the  arbitrators  have  done  wrong,  for  they  have  awarded 
part  to  the  executors. 

Lord  Mansfield. — That  is  decisive.  The  award  is  made  for  the  payment 
of  a  certain  sum  to  surviving  parties,  and  to  the  executors  of  a  deceased  party, 
which  executors  are  not  before  the  Court.  There  must  be  judgment  for  the 
defendants. 

The  rest  of  the  Court  concurring.  Judgment  for  the  defendants.* 

1  See  Rhodeso.  Haigh,  B.  R.,  M.  4  Q.  4,  2  B.  &0.  845 ;  8  D.  &  R.  610,  S.  G  ;  Tjler 
V  Jones,  B.  R.,  T.  6  G.  4,  8  B.  &  C.  144 ;  4  D.  &  R.  740,  S.  C. ;  Dowse  v.  Cox,  C.  R, 
£.  6  G.  4,  8  Bingh.  20 ;  Clarke  o.  Crofts,  C.  B.  E.  8  G.  4,  4  Bingh.  148 ;  M'Dougal  v. 
Robertson,  Exch.  Ch.  M.  8  G.  4,  4  Bingh.  486;  Watson  on  Awards,  18. 


NEATLEY  v.  EAGLETON.i    May  18. 

Where  a  bankrupt  is  taken  in  ezecation  after  his  certificate  is  signed,  but  before  it  is 
allowed,  and  deposits  the  amount  of  the  debt  with  the  sheriff,  who  thereupon  re- 
leases him,  the  Court  will  not  order  the  sheriff  to  return  the  money  to  the  defendant 

T.  CowPER  showed  cause  against  a  rule  calling  upon  the  plaintiff  to  show 
cause  why  the  sheriff  of  London  should  not  return  to  the  defendant  a  sum  of 
money  paid  to  him  by  the  defendant  under  the  following  circumstances : 

*The  plaintiff  having  recovered  a  judgment  against  the  defendant,  rtAm'\ 
took  him  in  execution,  after  a  commission  of  bankrupt  had  issued  ^       ^ 

>  S.  C.  cited  2  Tidd's  Pr.  1049,  8th  ed. 
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against  him,  and  his  certificate  had  been  signed,  bat  not  allowed.  Before 
the  allowance,  the  defendant,  in  order  to  procure  his  discharge,  paid  the 
money  into  the  sheriff's  hands.  A  few  days  afterwards  the  certificate  was 
allowed,  and  the  present  rule  obtained. 

Qncper  opposed  it  on  the  ground,  that  the  sheriffi  hsTinff  let  the  defendant 
out  of  custody,  had  made  himself  liable  to  the  plaintiff  for  the  whole  sum, 
in  an  action  of  debt  for  the  escape ;  and  the  Court  was  of  this  opinion. 

Rule  discharged. 

The  KING  v.  The  Inhabitants  of  EDMONTON.    May  19. 
(Beported,  Caldxcott,  485.) 


The  KING  v.  The  Inhabitants  of  SEATON  and  BEEB.     May  19. 
(Reported,  Galdxoott,  440.) 


The  KING  r.  SALTREN,  Esq.    May  19. 

(Reported,  Caldxcott,  444.) 


The  KING  V.  The  Inhabitants  of  NORTH  BEDBUBN.    May  19. 
(Reported,  Caldkoott,  462.) 


[♦410]  *FIELD  V,  LODGE.*    May  24. 

If  the  pzincipal  die  after  the  return  of  the  ea,  «a.,  and  before  it  is  filed,  the  bail  are  fixed. 

The  defendant  died  after  the  ca.  ta.  was  retumablCi  but  before  it  was  ac- 
tually returned  and  filed.  This  was  a  motion  to  stay  the  filing,  in  order  to 
prevent  any  proceeding  against  the  bail. 

(hwper  showed  cause. — He  said,  When  the  writ  was  returnable,  the  bail 
were  fixed ;  and  the  returUi  when  filed  at  any  subsequent  time,  related  back 
to  the  return  day. 

BuLLER,  Justice,  affreed,  and  cited  EUeswell  v.  SatchwoU,  and  Hunt  v. 
Cox,  B.  B.,  M.  3  G.  3,  3  Burr.  1366,  where  Dennison,  J.  considered  the 
point  as  settled,  and  that  the  filing  of  the  return  was  only  form. 

Sir  T,  Davenport,  contra,  said,  the  plaintiff  in  this  case  had  lain  by  a 
whole  term;  but 

The  Court  said,  the  point  was  settled,  and  discharged  the  rule. 

Bule  discharged. 
>S.  C.  cited  2  Tidd's  Pr.  1148,  8th  ed. 


WADHAM  V.  MABLOWE.    May  24. 
(Reported,  8  East,  814;  2  Chittt'b  Rep.  600.) 


NELSON  V.  POWELL. 

Where  an  agent,  without  deolaring  his  principal,  purchases  goods,  the  yendor,  on  die- 
coTeriDg  the  principal,  may  sue  him,  though  he  has  debited  the  agent,  and  though 
the  principal  has  remitted  money  to  hia  agent  to  discharge  the  debt. 

This  was  an  action  of  assumpsit  for  goods  sold  and  delivered,  tried  at 
Exeter  before  Mr.  Baron  Hotham.    The  facts  at  the  trial  appeared  to  be 
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these : — ^The  defendant,  by  one  Thomas  his  broker,  bonght  goods  of  the 
plaintiff.  The  invoices  were  made  out  in  the  broker's  name  for  goods  de- 
livered to  him,  and  were  all  paid  for  except  a  balance,  for  *which  the  r«4i2i 
plaintiff  pressed  Thomas,  who  had  not  declared  his  principal.  One  ^  ^ 
of  the  plaintiff's  letters  to  Thomas  was  sent  by  him  to  the  defendant,  who, 
having  remitted  to  Thomas  sufficient  to  pay  the  plaintiff,  wrote  to  the 
latter  and  informed  him  of  that  fiEu;t.  After  this  the  plaintiff  again  called 
on  Thomas  to  pay  the  money  as  due  from  him ;  but  this  not  being  done,  the 
plaintiff  brought  the  present  action.  The  jury  having  found  a  verdict  for 
the  plaintiff, 

Lawrence  now  moved  for  a  new  trial,  on  the  ground  that  the  credit  had 
been  given  to  Thomas,  and  that  he  alone  was  liable ;  but 

Loni  Mansfield  held  the  principal  liable  whenever  he  was  known,  and 

The  rule  was  refused.' 

1  This  case  is  shortly  stated  by  Lord  Ellbrbokouoh,  in  Patterson  v,  Oandaseqni,  B. 
B.,  H.,  62  G.  8, 16  East,  66.  The  statement  there  given  is  not  altogether  correct.  It  is 
said,  '*  There  a  factor  made  purchases  for  his  principal  who  made  payments  to  him 
on  account ;"  but,  in  fact,  the  payments  on  account  were  made  by  the  factor  Thomu 
to  the  plaintiff.  This  mistake  gave  rise  to  another.  **  The  attorney-general  said  he 
believed  the  case  went  farther,  and  that  the  principal  there  was  held  liable  to  the 
whole  amount  of  the  purchases.  La  Blanc,  J. — ^I  should  think  not ;  the  case  can 
hardly  be  supported  to  that  extent"  In  fact  the  plaintiff  only  sought  to  recover  the 
balance. 

A  case  somewhat  similar  to  the  above  was  tried  before  Etrb,  C.  B.,  at  the  Wintoa 
Summer  Assizes,  1798  ;  when  a  verdict  was  found  for  the  plaintiff;  and  on  a  motion 
for  a  new  trial,  which  came  on  in  Hilary  Term,  1799,  the  Court  discharged  the  rule. 
Lord  KiNTON,  on  that  occasion,  said  to  the  other  judges,  that  when  there  was  no 
profit  to  be  made  by  way  of  an  intermediate  contract,  if  the  principal  did  not  famish 
his  agent  with  ready  money,  he  would  be  liable,  though  he  might  afterwards  supply 
him  with  cash  to  pay  the  persons  with  whom  he  immediately  contracted,  for  he  would, 
in  such  case,  be  maaing  contracts  for  his  principaL  But  if  a  man  should  agree  with 
another  to  execute  a  contract  for  him,  not  as  his  servant,  but  as  a  contractor  with 
him,  upon  which  he  was  to  gain  a  profit,  then  the  principal  would  not  be  liable  in 
case  of  nonpayinent  by  the  person  with  whom  he  contracted.  In  this  case,  the  de- 
fendant Charretier  was  a  contractor  to  supply  the  French  cartels  at  Portsmoath  with 
provisions,  and  employed  one  Smith  to  procure  what  he  wanted,  which  Smith  did  in 
his  own  name,  and  was  debited  by  the  different  tradesmen.  The  defendant  had  re- 
mitted money  to  Smith  to  p^y  them,  which  he  did  not  do  but  absconded.  As  there 
was  evidence  that  the  defendant  had  gone  himself  to  some  of  the  tradesmen,  and  hid 
personally  undertaken,  it  was  not  necessary  to  state  the  law  on  the  ^general 
question  to  the  bar.    Bobson  v.  Charretier,  B.  B.,  H.  89  G.  8.  [*412] 

The  law  as  to  the  responsibility  of  principals  has  been  much  considered 
in  several  modem  cases.  Patterson  v,  Gandaseqni,  B.  B.,  H.  62  Geo.  8,  16  Eot^ 
62;  Addison  v,  Gandaseqni,  C.  B.,  T.  62  G.  8,  4  Taunt  674;  Waring  o.  Farench, 
cor.  Ld.  Ellenb.  1807,  1  Camb.  86 ;  Seymour  v.  Pydau,  B.  B.,  M.  68  G.  3,  1  B.  & 
A.  14 ;  Thomson  o.  Davenport,  B.  B.,  H.  9  &  10  Geo.  4,  9  B.  &  C.  78.  The  result  of 
these  cases,  as  stated  in  the  last,  is  this.  If  a  person  sells  goods,  supposing  at  the 
time  of  the  contract  he  is  dealing  with  a  principal,  but  afterwards  discovers  that  the 
person  with  whom  he  has  been  dealing  is  not  the  principal  in  the  transaction,  bat 
agent  for  a  third  person,  though  he  may,  in  the  mean  time,  have  debited  the  agent 
with  it,  he  ma^  afterwards  recover  the  amount  from  the  real  principal ;  subject, 
however,  to  this  qualification, — ^that  the  state  of  the  account  between  the  prindpil 
and  the  agent  is  not  altered  to  the  prejudice  of  the  principal.  On  the  other  hand,  if, 
at  the  time  of  the  sale,  the  seller  knows  not  only  that  Uie  person  who  is  nominallj 
dealing  with  him  is  not  principal  but  agent,  and  also  knows  who  Uie  principal  realljr 
is,  and  notwithstanding  that  knowledge  chooses  to  make  the  agent  Us  debtor,  deal* 
ing  with  him  alone,  the  seller  cannot  afterwards,  on  the  failure  of  the  agent,  tan 
round  and  charge  the  principal,  having  once  made  his  election,  when  he  htd  the 
power  of  choosing  between  the  one  and  the  other.  The  mere  knowledge  that  there 
is  a  principal,  his  name  not  being  disclosed,  will  not  prevent  the  seller  firom  resort- 
ing to  him,  after  having  debited  &e  agent 
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COOPEK  V.  WATSON.    June  16. 

Bj  articles  of  partnership,  it  was  ooyenanted  tbat  the  trade  (of  a  brewer)  should 
continue  for  eleyen  years,  with  a  proTiso,  that  if  either  of  the  parties  should  be  so 
minded,  on  glying  six  months'  notice  to  the  other  he  should  be  at  liberty  to  quit  the 
trade  and  mystery  of  a  brewer,  and  the  other  party  should  be  at  liberty  to  continue 
the  trade  on  his  own  account.  Held  that  the  party  giving  notice  could  not  carry 
on  the  trade  on  his  own  account. 

This  was  an  action  of  covenant  on  articles  of  copartnership.  The  decla- 
ntion  stated  that  by  the  articles  of  copartnership  it  was  covenanted  that  the 
copartnership,  which  was  in  the  .trade  of  a  brewer,  should  continue  for  the 
term  of  eleven  years,  if  the  parties  should  so  long  live,  with  a  proviso  that, 
if  either  of  the  parties  should  be  so  minded,  on  giving  six  months  notice  to 
ihe  other  he  should  be  at  liberty  to  quit  the  trade  and  mystery  of  a  breweri 
&nd  that  the  party,  to  whom  such  notice  should  be  given,  might  be  at  liberty 
to  continue  the  trade  on  his  own  account.  The  declaration  then  assigned  as 
^  breach,  that  the  defendant  had  carried  on  the  trade  on  his  own  account. 
The  defendant  pleaded,  that  he  gave  six  months'  notice  to  the  plaintiff,  to 
which  plea  the  plaintiff  demurred. 

Bower  for  the  demurrer. — ^The  partnership  was  to  subsist  for  eleven  years, 
or  until  either  of  the  parties  should  desire  to  quit  the  trade.  This  being  a 
very  expensive  trade,  if  either  party  could  determine  the  copartnership  with- 
out quitting  the  trade,  an  opulent  partner  might,  by  continuing  the  trade 
r*4l41  ^P^i^&tely  on  his  own  account,  ruin  the  other.  *The  true  construc- 
-*  tion  of  the  covenant  is,  that  the  party  giving  notice  shall  not  continue 
&e  trade,  as  appears  from  the  words  **  be  at  liberty  to  quit  the  trade  and 
aystery  of  a  brewer." 

Wood^  contra,  endeavored  to  show  that  the  meaning  of  the  proviso  was 
merely  that  the  party  giving  notice  should  quit  the  trade  and  mystery  as 
carri^  on  in  partnership. 

liord  Mansfield  told  Botcer  that  he  need  not  trouble  himself  to  reply. 
He  said  that  the  meaning  of  the  parties  was  very  plain ;  it  was  that  the  as- 
<>^tance  in  the  trade  should  not  be  given  to  any  other  than  the  plaintiff. 

BuLLKR,  Justice.— The  words  are  most  clear;  ''quitting  the  trade  or 
mystery''  means  that  he  must  qnit  the  trade  altogether. 

Judgment  for  the  plaintiff. 
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PHILIPS  V.  HARDINQE.*    June  15. 

The  Court  will  not  grant  a  role  for  an  imparlance ;  the  defendant  may  take  it  vith- 

out  leaye. 

Baldwtn  moved  for  a  rale  to  sbow  cause  why  the  defendant  sbonld  not 
have  an  imparlance.  The  last  day  for  delivering  declarations  this  term  was 
Saturday,  and  this  declaration  was  delivered  on  Sunday. 

Lord  Mansfield. — The  Court  never  grant  such  a  motion.  If  you  are 
entitled  to  an  imparlance,  you  may  take  it  without  leave.    Motion  denied. 

>  S.  C.  cited  1  Tidd'8  Pr.  478,  8th  ed. 


The  KINO  t;.  JAMES.    June  16. 
(Reported,  Caldicott,  458.) 


'•'HASLINGTON  and  Another  v,  GILL  and  Another.^    June  18.    [415] 

By  settlement  before  marriage,  thirty-two  cows,  &o.,  and  the  increase  and  prodaee 
arising  therefrom,  the  property  of  the  woman,  are  assigned  to  tnistees  for  her 
separate  nse,  the  husband  coTcnanting  to  permit  her  to  carry  on  the  trade  of  a 
cowkeeper  for  her  sole  use.  After  the  marriage,  the  wife,  with  the  profits  of  her 
trade,  purchases  four  more  cows.  Held  that  the  settlement  was  good  against  the 
creditors  of  the  husband,  and  that  the  cows  purchased  after  the  marriage,  are 
also  protected  by  it. 

This  was  an  action  of  trover  against  the  sheriff  of  Middlesex  for  eight 
cows  and  a  heifer.  It  was  tried  at  Guildhall,  before  BuLLEa,  Justice,  at  the 
sittings  after  last  term,  when  a  verdict  was  found  for  the  plaintiffs,  with  fifty 
pounds  damages,  subject  to  the  opinion  of  the  Court  on  the  following  esse : 

By  indenture  tripartite,  dated  the  11th  of  October,  1779,  between  John 
Rhodes  of  the  one  part,  Anne  Peach,  widow,  of  the  second  part,  and  the 
plaintiffs  of  the  third  part,  reciting  that  a  marriage  was  intended  between 
J.  Rhodes  and  Anno  Peach,  and  that  part  of  the  personal  estate  of  Anne 
Peach  consisted  of  thirty-four  cows  and  upwards,  and  that  it  was  ae;reed  be* 
tween  J.  Rhodes  and  A.  Peach,  that  thirty-two  of  the  most  valuable  of  the 
said  cows,  in  the  opinion  of  the  said  Anne,  her  executors  and  administrators, 
and  one  bull,  and  such  other  things  as  wero  therein  after  mentioned,  shoald 
be  assigned  by  her  to  the  plaintiffs  upon  the  trusts  after  mentioned,  the  said 
Anne  reach,  in  pursuance  of  the  said  agreement,  and  in  consideration  of 
five  shillings,  assigned  to  the  said  plaintiffs,  their  executors,  administratois, 
and  assigns,  all  such  personal  estate  of  her,  the  said  Anne  Peach,  as  con- 
sisted of  thirty-two  of  the  most  valuable  of  her  cows,  in  the  opinion  of  her, 
&c,,  and  the  increase  and  produce  to  arise  therefrom,  and  two  of  her  best 
horses,  and  one  bull,  three  featherbeds,  &c.,  to  hold  to  the  plaintiffs  for  eyer, 
on  the  trusts  following : — ^To  permit  the  said  Anne  Peach,  or  such  person  as 
she  should  by  will  appoint,  and  in  default  of  appointment,  her  administn- 
tors,  to  keep  and  enjoy  and  at  her  and  their  own  will  to  sell  the  said  cows 
and  premises,  and  the  increase  and  produce  to  arise  and  be  produced  from 
the  same,  for  her  and  their  proper  use ;  and  that  the  said  John  Rhodes 
should  not  intermeddle  therewith,  neither  should  the  same,  nor  any  part 
thereof,  be  liable  to  his  control,  debts,  disposition,  or  engagements,  but  be 

>  S.  C.  without  the  arguments  of  Counsel,  8  T.  B.  620  a.  (a). 
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r*4161  ^^^^^7  ^^  ^^®  power  and  ^disposal  of  the  said  Anne  Peach.  And 
*•  -*  the  said  John  Rhodes  covenanted  to  the  plaintiffs  that  the  said  cows, 
kc.,  and  the  increasOi  henefit,  and  prodnce  arising  from  the  same,  should  re- 
main and  be  for  the  purposes  and  trusts  before  expressed ;  and  that  he  would 
permit  the  said  Anne  Peach  to  carry  on  the  trade  and  business  of  a  cow- 
keeper  and  milkseller  according  to  her  own  will  and  pleasure,  and  at  such 
place  and  plaoes  as  she  should  mm  time  to  time  think  proper,  for  her  own 
Eole  use  and  benefit.  The  marriage  was  afterwards  had ;  and  the  defendants 
in  July,  1782,  levied  an  execution  at  the  suit  of  H.  M'Cluish  against  the 
goods  of  the  said  John  Rhodes,  and  seiied,  and  after  notice  given  to  them  of 
the  said  settlement  sold,  eight  cows  and  one  heifer,  four  of  which  were  part 
of  the  cattle  belonging  to  the  said  Anne  Peach  before  her  intermarriage,  and 
mentioned  in  the  deed  of  settlement,  and  the  rest  of  them  bought  with  the 
money  prodaoed  by  sale  of  the  milk  of  the  cows  mentioned  in  the  settlement. 
The  said  Anne  Rhodes  is  still  liviuff. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs  were 
entitled  to  recover  the  whole  or  any  of  the  cattle.  If  the  whole,  the  verdict 
to  stand  ;  if  the  four  cows  included  in  the  settlement,  a  verdict  to  be  entered 
for  £26. 

Wood  for  the  plaintiffs. — ^The  plaintiffs  are  entitled  to  recover  the  whole. 
It  will  be  said  for  the  defendants  that  the  settlement  was  a  fraud  on  the  credi- 
tors of  the  husband.     There  is,  however,  no  fraud  stated ;  and  if  there  was 
any,  it  must  be  a  constructive  fraud  on  the  statute  of  Elizabeth.     But  the 
inarriage  was  a  good  eoDsideration  for  the  settlement,  and  it  can  make  no 
difference  whether  the  stock  was  live  or  dead.     It  is  a  common  practice  to 
settle  money  or  furniture  upon  trustees  for  the  separate  use  of  the  wife,  and 
even  part  of  the  husband's  property  may  be  so  settled.     Nor  was  it  ever  con- 
sider^ fraudulent  that  the  wife,  living  with  her  husband,  should  have  such 
property  for  her  separate  use.     It  cannot  be  a  fraud  upon  the  creditors  of  the 
hosband,  for  the  subject  of  the  settlement  never  was  his  property.     In  Lord 
Montfort's  case,  Cadogan  v,  Rennell,  B.  R.,  E.  16  Geo.  3,  Cowp.  432,  a  set- 
tlement of  this  kind  was  held  good  even  against  a  person  who  was  a  creditor 
At  the  time  of  the  settlement  made,  and  though  it  was  the  husband's  pro- 
perty that  was  settled. 

r*4l71  *J^idwiny  contra. — ^The  argument  on  the  other  side  has  not 
^  ^  touched  the  case  of  the  property  purchased  since  the  intermarriage. 
[Wood. — ^The  accessory  must  follow  the  principal.]  These  are  not  usual 
settlements  amongst  people  in  trade,  and  this  case,  therefore,  is  not  governed 
hy  Cadogan  v.  Kennett.  If  the  subject-matter  of  the  settlement  consisted 
of  stock  in  the  funds,  it  would  stand  in  the  name  of  the  trustees,  and  credi- 
tors would  not  be  misled.  But  here  the  husband  is  in  the  visible  possession 
of  the  cows,  and  maintains  them,  at  least  it  is  not  stated  otherwise  in  the 
esse,  and  it  is  the  visible  possession  which  misleads  the  creditor.  As  to  the 
latter  part  of  the  case,  the  plaintiffs  have  no  pretence  of  title  to  the  cows 
purchased  since  the  marriage.  Though  the  thirty-two  cows  were  vested  in. 
the  tmstecs,  the  produce  of  them  becomes  the  property  of  the  wife,  and  as 
soon  as  she  receives  it  the  trust  is  at  an  end. 

Wood  in  reply. — ^It  does  not  appear  that  the  husband  ever  interfered  in 
the  wife's  business.  In  fact  he  was  a  stone-mason.  In  case  any  of  the  cows 
died,  the  loss  must  be  supplied,  or  the  purposes  of  the  settlement  would  be 
defeated.  How  could  the  loss  be  supplied,  unless  by  the  purchase  of  new 
cows  from  the  produce  ? 

Lord  Mansjfield. — By  the  common  law  the  wife  can  have  no  separate 
property ;  but  in  equity  women  have  for  ages  been  protected  from  the  extra- 
VMDoe  of  their  husbands  in  fair  and  proper  cases.    This  has  been  accom- 
Voi.  XXVL— 18 
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plished  by  the  intervention  of  trasteeSi  and  as  to  the  property  settled  in 
them  the  wife  is  considered  a  single  woman.  A  conrt  of  law  most  recognise 
the  leeal  estate  in  the  trustees,  otherwise  the  whole  system  wonld  be  oyer- 
tnmecu  Fraud  indeed  vitiates  everything ;  but  here  there  are  no  circum- 
stances of  fraud,  either  at  the  time  of  the  making  of  the  settlement,  or  in 
the  subsequent  carrying  on  of  the  trade  for  the  benefit  of  the  wife.  There 
miffht  indeed  have  been  circumstances  evidencing  the  fraud,  as  if  the  husband 
had  himself  carried  on  the  trade,  and  kept  the  cows,  and  in  so  doing  had 
contracted  debts.'  But  here  the  naked  question  is,  whether  or  not  the 
husband  could  enable  his  wife  to  carry  on  a  separate  trade.  As  to  the  other 
question,  I  cannot  distinguish  between  the  four  cows  subsequently  purchased 
and  the  rest 

*WiLLEB,  Justice,  of  the  same  opinion.  r*4l81 

AsHUBBT,  Justice. — Possession  alone  is  not  evidence  of  fraud,  and  ^  ^ 
does  not  mislead,  as  in  the  common  case  of  a  famished  lodging.  If  any 
property  can  be  settled,  this  may,  and  the  trustees  have  by  the  deed  the 
legal  property  in  the  increase  and  produce.  If  the  wife  has  disposed  of  the 
produce,  it  is  as  their  agent. 

BuLLER,  Justice. — ^Possession  alone  is  not  fraud,  unless  the  posaession  be 
inconsbtent  with  the  deed.  The  trustees  and  the  wife  are  one  person,  and 
a  purchase  by  her  is  the  same  as  a  purchase  by  them,  unless  she  went  beyond 
the  produce.  PoUea  to  the  plainti&.' 

>  See  this  pomt  settled  in  Jsrman  p.  Woollston,  B.  R.,  E.  80  O.  8,  8  T.  B.  618. 

s  See  Edwards  9.  Harben,  B.  B.,  T.  28  O.  8,  2  T.  R.  587 ;  Steel  o.  Brown,  C.  B., 
M.  49  G.  8, 1  Taunt.  881 ;  Dawson  v.  Wood,  C.  B.,  M.  61  G.  8,  8  Taunt.  256 ;  Benton 
V.  Thomhill,  C.  B.,  M.  57  G.  8,  7  Taunt  149;  Eidd  v.  BawUnson,  C.  B.»  40  G.  8,  2 
B.  &  P.  59 ;  Steward  9.  Lombe,  C.  B.,  H.  60  G.  8, 1  B.  &  B.  506 ;  Wordall  t.  Smith, 
1  Camp.  882. 

The  mere  fact  that  there  has  been  no  change  of  possession  is  not  conclusiTe  eri- 
denoe  of  fraud.  Hoffman  v.  Pitt,  5  Esp.  N.  P.  G.  25 ;  Eastwood  p.  Brown,  Ry.  ft 
Moo.,  N.  P.  C.  812.  So,  if  goods  seised  under  an  execution  are  bandjide  sold,  and 
the  buyer  suffers  the  debtor  to  continue  in  possession  of  the  goods,  still  th^  are 
protected  against  subsequent  executions,  if  the  circumstances  under  which  he  has 

r^ssession  are  known  in  the  neighborhood.    Latimer  v.  Batson,  B.  B.,  M.  6  Geo.  4, 
B.  &G.  652;  7B.  &R.106. 


TOTTY  V.  NESBITT.    June  18. 
(Reported,  8  T.  R.  158)  (n). 


GREGORY  V.  CHRISTIE.'    June  19.  [*419] 

Policy  '*  on  goods,  specie,  and  effects,''  at  and  from  London  to  Madras  and  Chms, 
with  liberty  to  touch,  stay,  and  trade  at  any  ports,  &c,  until  the  yessel  shall  arrive 
at  her  last  loading  port  in  the  East  Indies  or  China.  Held  that,  by  the  usage  of 
the  East  India  or  China  trade,  this  policy  coTors  an  intermediate  yoyage  from 
Madras  to  Bengal,  the  yessel  arriving  at  Madras  too  late  to  proceed  that  season  to 
China. 

Hhe  words  "  goods,  specie,  and  effeots,"  by  the  usage  of  trade,  coyer  a  sma  of 
money  adyanced  by  the  captain  for  the  benefit  of  the  ship,  and  for  which  he  chargtf 
respondentia  interest 

This  was  an  aotion  on  a  policy  of  insnrance  npon  "  goods,  speeie,  and 
effects  at  and  fix)m  London  to  Madras  and  China,  with  liberty  to  touch,  stay, 
and  trade  at  any  porta  or  places  whatsoeyer,  until  the  vessel  should  be 

I  S.  C.  Park.  Ins.  14,  66,  6th  ed.,  but  without  the  arguments  of  ceonseL 
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azTiTed  at  her  last  loading  port  in  the  East  Indies  or  China.''  On  the  trial 
it  appeared  that  the  plaintiff  was  the  captain  of  the  yessel;  and  claimed  under 
the  insurance  £3000,  advanced  by  him  for  stores  in  the  coarse  of  the  voyagei 
and  for  which  he  charged  respondentia  interest.  Two  questions  were  made. 
First,  whether  an  intermediate  voyage  from  Madras  to  Bengal  was  or  was 
not  within  the  terms  of  the  policy.  Secondlyi  whether  the  captain's  interest 
as  to  the  JC3000  was  covered  by  the  words  of  the  policy,  ''goods,  specie,  and 
effects."  A  yerdict  having  been  found  for  the  plaintiff^  and  a  rule  for  a  new 
trial  ohtained  on  the  above  points. 

Erskine  showed  cause. — ^This  is  not  the  case  of  a  private  ship.     All  the 

ships  in  the  Bast  India  trade  sail  under  one  universal  charter-party,  and  the 

presidencies  of  the  several  governments  have  a  rig^ht  to  call  on  ships  to  make 

such  intermediate  voyages.     In  this  case  the  ship  arrived  too  late  to  go  on 

to  China  in  consequence  of  the  monsoons,  and  therefore  the  intermediate 

voyage  was  not  an  abandonment  of  the  voyage  to  China.     It  was  highly 

rcasonahle  that  when  the  ship  was  too  late  to  pursue  her  voyage  to  China, 

the  Company  should  make  use  of  her  until  the  period  for  accomplishinff  that 

voyage  returned.     Further,  it  was  the  meaning  of  the  parties,  and  was  idways 

understood,  that  intermediate  voyases  should  be  covered. 

Bearcrojft,  contra. — ^With  regard  to  the  first  question,  the  understanding 
of  the  parties  is  to  be  collected  from  the  words  used  in  the  policy ;  but  if  any 
doubt  remains  it  may  be  explained  by  custom  and  usage.     Until  the  year 
1781,  the  mode  of  insuring  intermediate  voyages  was  by  an  insurance  of  an 
r*4201  ^^'^  voyage  out  and  home,  whereby  they  were  ^insured  of  course. 
*-        -^  At  that  time  the  words  ''  at  and  from,  and  to  any  ports  and  places 
whatsoever  and  wheresoever,  forward  and  backward,"  always  covered  the 
intermediate  yoyage,  but  after  the  year  1781  voyages  were  broken  into  parts, 
and  it  became  usual  to  insure  outward  bound  voyages  and  homeward  bound 
voyages  separately.     It  has  been  said  that  there  are  words  in  this  policy 
wUch  will  apply  to  intermediate  voyages,  viz.  ''  with  leave  to  touch,  stay, 
and  trade  at  any  ports  or  places  whatsoever."     The  word  trade,  however, 
gives  a  liberty  of  trading  onl^  in  the  course  of  the  voyage,  and  if  the  parties 
meant  to  insure  the  intermediate  voyage,  why  did  they  not  make  use  of  the 
common  form  of  words  ?    There  are  well-known  forms  of  expression  which 
include  intermediate  voyages,  as  '^  in  port  or  at  sea,  and  also  in  all  places 
and  at  all  times  until  her  arrival  at,"  &c.,  which  are  clearly  more  extensive 
ihan  backwards  and  forwards.     When  the  parties  abandon  the  old  form  of 
words,  and  do  not  use  others  tantamount,  it  is  plain  they  did  not  mean  to 
cover  intermediate  voyages.     With  regard  to  the  second  question,  the  cap- 
tun  having  disbursed  money  for  the  use  of  the  ship,  for  which  he  had 
charged  respondentia  interest,  it  would  not  come  under  the  words  in  the 
policy  <' specie  or  effects."    It  was  a  respondentia  or  bottomry  interest, 
though  not  by  bond,  or  at  all  events  in  the  nature  of  a  respondentia  or  bot- 
tomry interest,  and  ought  to  have  been  insured  as  such. 

Lord  Mansfield. — I  have  no  doubt  in  this  matter.  To  understand  a 
policy  you  must  refer  to  the  course  of  the  trade  to  which  the  policy  relates. 
Acccffding  to  the  course  of  trade  here,  if  a  ahip  sailing  from  England  to 
Msdras  and  China  arrives  at  Madras  too  late  to  go  on  to  China  that  season, 
the  Company  employ  her  in  intermediate  voyages.  Until  the  year  1781  it 
wu  usual  to  insure  the  whole  voyage  by  general  words ;  but  now  the  out- 
ward and  homeward  voyages  are  separated.  This  is  a  policy  on  an  outward 
bound  yoyage,  and  in  the  liberty  which  it  gives  to  trade,  as  well  as  to  touch 
tad  stay,  it  differs  from  the  uswd  form  of  policies.  Now  if  this  be  confined 
to  trading  in  the  course  of  the  voyage,  the  intermediate  voyages  are  omitted; 
but  on  the  face  of  the  policy,  independent  of  the  usage,  I  think  the  word 
tntde  comprehends  the  intermediate  yoyage,  and  this  construction  is  con« 


276  Janson  v.  Thomas.    T.  T.  1784.  [420 

firmed  by  the  nsage  of  the  trade*  As  to  the  second  questioD,  there  is  % 
usage  known  to  the  parties,  under  which  '^'thej  contract  This  kind  1-4^4911 
of  interest  has  been  nsoally  covered  bj  this  form  of  insurance.  On  ■-  -' 
that  ground  I  think  the  insurance  ought  be  held  sufficient. 

AsHURSTi  Justice. — ^The  war  was  the  cause  of  dividing  the  policy,  for  if 
there  were  only  one  voyage,  there  must  have  been  a  much  larger  premium, 
which  a  peace  might  render  unnecessary. 

BuLLEB,  Justice,  cited  Olover  v.  Black,  B.  R.,  T.  3  0.  3  Burr.  1394,  as 
an  authority  upon  both  points.  Rule  diflchai|;ed.* 

>  See  Farqnharson  v.  Hunter,  B.  B.,  H.  25  0.  8,  1  Marsh.  Ins.  274;  Layatrer. 
inison,  B.  R.,  M.  20  O.  8.  ante,  vol.  i.  p.  284.  See  also  Preston  v.  Greenwood,  IL 
26  G.  8,  post,  vol.  It. 

JANSON  V.  THOMAS.*    June  19. 

A  bill  of  exchange,  payable  at  tight^  is  not  a  bill  payable  on  demand,  within  the  ex- 
ception in  22  Geo.  8,  c.  49.  Quaere,  Whether  days  of  grace  are  allowed  on  lulls 
payable  at  sight. 

This  was  an  action  upon  two  bills  of  exchange  payable  at  sight  At  the 
trial  it  was  objected  for  the  defendant  that  the  bills  ought  to  have  beeo 
stamped  \  to  which  it  was  answered,  that  the  statute  22  Oeo.  3.  c.  33,  the 
stamp  act  then  in  force,  excepted  bills  payable  on  demand,  and  that  these 
bills  came  within  the  operation  of  that  act.  The  learned  Judge  before  whom 
the  cause  was  tried  not  being  of  that  opinion,  the  plaintiff  was  nonsuited.  A 
rule  having  been  obtained  for  a  new  trial,  on  the  ground  that  the  bills  did 
not  require  a  stamp, 

£r$kine  and  Mingay  showed  cause,  and  contended  that  there  was  a  dis- 
tinction between  bills  payable  at  sight  and  on  demand ;  that  the  former  were 
entitled  to  three  day's  grace,  while  the  latter  were  not.  They  said  that  the 
object  of  the  legislature  was  to  except  drafts  on  bankers. 

Bearcrofij  contra. — ^The  principle  on  which  the  legislature  proceeded  was, 
that  where  time  is  got  by  bills,  it  will  bear  a  tax,  and  not  otherwise.  The 
words  of  the  act  are,  payable  on  demand,  A  bill  at  sisht  is  payable  on 
demand.  It  is  not  clear  that  bills  at  sight  are  entitled  to  days  of  grace.  A 
distinction  exists  between  foreign  and  inland  bills.  On  such  foreign  bills 
days  of  grace  may  be  allowed,  but  *not  on  such  inland  bills.  No  r* 4221 
case  is  to  be  found  on  the  subject.  >-       -' 

Lord  Mansfield. — The  act  of  22  Oeo.  3  lays  the  duty  generally  on  all 
bills,  with  certain  exceptions,  amongst  which  bills  at  sight  are  not  to  be 
found.  I  believe  there  is  great  doubt  as  to  the  usage  about  the  three  da/s 
grace.  I  do  not  like  to  go  upon  that  ground,  but  the  words  of  the  act  are 
<'on  demand/'  and  I  think  that  we  cannot  make  a  further  exception  bj 
implication. 

AsHURST,  Justice. — ^I  am  of  the  same  opinion.  We  had  better  go  upoQ 
the  words  of  the  act  than  make  a  precedent  which  may  affect  trade. 

BuLLER,  Justice. — I  ih\vi\L  payable  on  demand  is  the  same  as  drawn  pay- 
able on  demand.  The  other  point  is  doubtful,  but  it  is  not  new ;  for  in  a 
case  before  Willeb,  0.  J.,  in  16  Gteo.  2,  a  special  jury  certified  that,  on  bills 
at  sight,  three  days  were  allowed.  That  was  an  action  on  an  inland  bill.  I 
know  that  now  they  differ  about  it  in  the  city,  but  in  general  it  is  taken.' 

Rule  discharged. 

I  8.  C,  eited  Bayley  on  BUls,  79,  4th  ed. 


'According  to  Beawes,  pi.  266,  and  Kidd  (on  Bills,  10),  no  days  of  grace  are 

Ilowed  on  bills  payable  at  sight ;  but  other  authorities  differ.    Dehers  v.  Baniott, 

B.  B.,  T.  2  W.  jc  M.  IShow,  164;  Coleman  v.  Sayer,  B.  B.  Bamardlston,  808;  B*/- 
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BENTLEY  v.  COOKE.'    June  22. 

In  an  aetion  by  a  woman  sning  as  a  feme  sole,  her  husband  is  an  incompetent  witness 
for  the  defendant  to  proye  her  marriage. 

This  was  an  action  of  assampsit  bj  a  woman  suing  as  a  feme  sole  tried 
before  Buu.EBy  J.  After  the  plaintiff  had  proved  her  case,  the  defendant 
called  one  James  Ramsden,  who  proved  that  he  was  married  to  the  plaintiff, 
and  produced  a  copy  of  the  marriage  register.  On  his  cross  examination,  he 
stat^L,  that  he  and  his  wife  had  been  long  separated  by  agreement  without 
deed,  and  that  the  plaintiff  maintained  herself,  and  allowed  him  a  certain 
sum  yearly.  The  plaintiff  having  been  nonsuited  on  the  ground  of  the 
coverture,  a  rule  for  a  new  trial  was  obtained  on  the  incompetency  of  the 
husband  as  a  witness. 

r*4231  *^^^  ^^^  Peckham  showed  cause.  The  husband  was  competent. 
^  -^  He  was,  in  &ct,  speaking  against  his  own  interest,  for  whatever  his 
wife  recovered  in  that  action  would  become  his  property.  It  is  said, 
however,  that  a  husband  or  wife  cannot  be  a  witness  for  or  against  each 
other ;  but  the  true  reason  why  the  wife  is  incompetent  is  that  she  is  sup- 
posed to  be  under  restraint.  The  objection,  in  this  case,  cannot  be  stated, 
without  being  answered,  '^  You  reject  the  witness  because  he  is  the  plaintiff's 
husband.  If  he  is  the  plaintiff's  husband  she  cannot  maintain  the  action.'' 
The  husband  was  only  called  to  prove  the  copy  of  the  register,  which  any 
person  may  prove,  and  the  Court  will  not,  under  such  circumstances,  put  the 
pkintiff  to  the  expense  of  a  new  trial. 

Bearcrofty  contra. — The  general  rule  founded  on  principles  of  domestic 
policy  is  that  husband  and  wife  shall  not  be  permitted  to  give  evidence  either 
for  or  against  one  another.  Gases  of  violence,  as  Lord  Audley's  case  and 
some  other  cases,  are  exceptions  to  this  general  rule,  on  the  ground  of 
necessity,  but  there  is  nothing  here  to  bring  the  case  within  the  exception, 
lu  Broughton  v.  Harper,  Coram  Holt,  2  Lord  Raym.  752,  it  was  ruled,  that 
if  a  man  marries  a  second  time,  before  his  first  wife  dies,  his  first  wife  cannot 
he  called  to  prove  her  marriage  to  him.  So  in  prosecutions  for  bigamy  the 
first  wife  is  not  a  competent  witness  to  establish  the  first  marriage.  Mary 
Gri^s  case,  B.  R.,  M.  12  Car.  2,  Sir  T.  Baym.  1.  But,  independently  of 
considerations  of  policy,  the  husband  here  is  interested.  He  swears  to  entitle 
himself  to  the  action  and  to  the  money.  It  is  said  that  the  objection  cannot 
he  stated  without  being  answered,  for  that  the  objection  supposes  to  be  true 
the  fact  which  the  witness  is  called  to  prove.  But  that  answer  is  a  fallacy, 
uvd  would  tend  to  defeat  almost  every  objection  on  the  ground  of  interest. 

[BuLLXB,  J. — Supposing  the  plaintiff  to  have  recovered,  would  the  husband 
sve  been  entitled  to  bring  another  action?  Lord  Mansfield. — ^I  think 
not:  the  husband  suffers  his  wife  to  live  apart,  and  to  carry  on  trade.  The 
defendant  knows  nothing  of  the  husband.] 

Lord  Mansfield. — ^There  never  has  been  an  instance  either  in  a  civil  or 
criminal  case  where  the  husband  or  wife  has  been  permitted  to  be  a  witness 
r*4241  ^^'  ^^  sgainst  the  other,  ^except  in  case  af  necessity,  and  that  neces- 
^  ^  sity  is  not  a  general  necessity,  as  where  no  other  witness  can  be  had, 
bat  a  particular  necessity,  as  where,  for  instance,  the  wife  would  otherwise 
he  exposed  without  remedy  to  personal  injury.  I  think  the  husband  was  not 
a  competent  witness. 
WiLLES  and  Ashubst,  Justices,  of  the  same  opinion. 

>  8.  C,  cited  2  T.  R.  265,  269. 
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BuLLEB,  Jostioe. — ^If  this  case  is  to  be  determined  by  the  abstract  general 
rale  that  husband  and  wife  cannot  be  witnesses  for  or  against  each  other, 
the  witness  was  certainly  incompetent.  Bat  if  that  rule  be  grounded  on 
the  principle  of  interest,  then  I  think  the  husband  was  a  competent  wit- 
ness. How  is  the  husband's  interest  affected  here?  He  is  interested  to 
disprove  the  marriage,  because  he  is  liable  to  maintain  his  wife.  He  is 
interested  to  disprove  the  marriage  on  this  occasion,  because,  if  the  wife 
should  recover,  idl  that  she  recovers  will  be  his.  In  proving  the  marriage, 
therefore,  he  is  speaking  against  his  own  interest.  I  cannot  think  that 
the  verdict  in  this  action  would  be  a  bar  to  another  action  by  the  husband 
for  the  same  cause.  Suppose  that  a  wife  gets  possession  of  her  husband's 
effects,  and  sells  them,  diall  she  recover  the  price  and  her  husband  be 
barred  ?  I  think  the  true  ground  in  these  cases  is  laid  down  in  Abraham 
V.  Bunn,  B.  R.  4  Burr,  2251,  that  the  interest  to  exclude  must  be  an 
interest  in  the  question.  As  to  the  general  rule,  I  find  it  only  in  cnminal 
cases,  and  then  where  the  marriage  is  admitted.  Where  the  marriage  is 
in  question,  as  here,  every  motive  of  interest  is  certainly  the  other  way, 
because  the  husband  may  hurt  himself,  but  cannot  do  himself  any  good 
However,  if  the  rule  is  a  general  one,  to  be  sure  it  must  prevail.* 

I  Rule  absolute. 

1  In  The  King  v,  Inhabitanta  of  Cleviger,  B.  R.,  H.  28  G.  8,  2  T.  R.  269,  Obosb,  J^ 
said,  referring  to  the  present  case,  «  Mr.  Justioe  Bullbb  donbted  at  first,  because  be 
thought  there  was  no  interest  in  the  party  whose  testimony  had  been  admitted,  hot 
on  further  consideration  of  the  subject,  I  know  that  he  gave  in  to  the  opinion  of  the 
other  Judges  upon  the  general  principle  which  governed  them,  and  he  thought  the 
rule  a  very  proper  one,  as  it  tended  to  prevent  (Ussennons  amongst  families. 


*PHILPOTTS  en  dem.  PHILPOTTS  v.  JAMES  and  Others.     [*425] 

June  22. 

Lease  imr  autre  vie,  to  T.  P.  and  his  heirs,  of  a  rectory,  tithes  and  premises.  T.  P. 
died,  living  cestui  ^u§  vie,  and  by  his  will  devised  the  premises  to  M.  H.  J.,  hii 
heir-at-law  ^without  saying  '*  his  heirs*')  with  a  direction  to  renew  the  lease.  M. 
H.  J.  died,  devising  the  premises  by  a  will,  attested  by  two  witnesses.  Held  thst 
the  heir-at-law  of  M.  H.  J.  was  entitled  to  the  estate  pur  autre  vie. 

This  ejectment  was  tried  at  the  last  Hereford  assizes,  and  a  case  reserved 
which  stated  that,  by  indenture  of  30th  October,  1746,  between  T.  Payne, 
archdeacon  of  Brecon,  and  landlord  of  the  rectory  of  Llandew,  and  Thomts 
James,  eldest  son  and  heir  of  Meredith  James,  reciting  a  former  lease  from 
T.  Payne  to  Meredith  James,  the  said  Thomas  Payne,  in  consideration  of 
the  surrender  of  the  said  lease  and  of  £30,  did  demise,  grant,  and  to  farm 
let,  unto  the  said  Thomas  James  all  that  the  aforesaid  rectory  of  Llandew, 
and  all  and  singular  the  tithes  and  premises  aforesaid  with  the  appurtenants, 
in  as  large  and  ample  a  manner  as  any  former  tenant  formerly  held  and  en- 
joyed the  said  premises.  To  hold  to  the  said  Thomas  James,  his  heirs  and 
assigns,  from  the  making  thereof,  for  and  during  the  natural  lives  of  the 
said  Thomas  James,  W.  Morgan,  and  Charles  Evans,  at  a  rent  of  £10. 

The  premises  demised  by  the  said  lease,  and  in  question  in  this  csom, 
consist  of  the  churchyard  of  Llandew,  about  twelve  acres  of  glebe,  and  all 
the  great  and  small  tithes  of  the  said  rectory.  W.  Morgan,  one  of  the  lives 
mentioned  in  the  lease,  is  still  living. 

Thomas  James  died  in  1769,  having  made  his  will,  duly  executed,  whereby, 
after  devising  the  bulk  of  his  estate  to  his  nephew,  Meredith  Herbert  James, 
who  was  his  heir-at-law  in  strict  settlement,  and  a  part  of  it  to  him  in  fee, 
he  devised  as  follows :  '^  Also  I  give  to  my  said  nephew,  Meredith,  all  and 
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dngalar  my  freehold  leMe  of  the  rectory  and  tithes  of  Llandew,  granted  to 
me  by  T.  Payne,  late  archdeacon  of  Brecon,  for  the  term  of  three  liveSi 
who  are  all  now  living,  whereof  my  own  life  is  one ;  and  it  is  my  will  and 
desure,  and  I  do  hereby  recommend  it  to  my  said  nephew,  Meredith,  that 
liter  my  decease  he  will  renew  the  said  leasC;  and  put  in  his  own  or  some 
younger  life  therein  in  my  room,''  &c. 

He  also  devised  to  his  nephew,  Meredith,  the  residue  of  his  estate,  real 
and  personal,  and  made  him  his  executor. 

r^^OR-]     ^Meredith  H.  James  having  proved  the  will,  and  being  in  possession 
*-    "  -^  of  the  said  freehold  lease,  married  Jane  Wilkins,  and  afterwards  died 
without  issue  in  Barbadoes,  havingfirst  made  his  will,  dated  May,  1774,  attested 
by  two  witnesses  only;  whereby,  after  payment  of  debts  and  funeral  expenses, 
be  gave  all  the  rest  of  his  estate,  real  and  personal,  in  Great  Britain  and 
Barbadoes,  to  his  beloved  wife,  Jane  James  ("the  present  defendant),  to  her 
and  her  heirs  for  ever,  and  made  her  executrix.     In  December,  1777,  Jane 
James  obtained  probate  of  the  said  will,  Meredith  H.  James  left  his  two 
sisters,  Rebecca  and  Anna  James,  his  coheiresses  at  law.     Rebecca  inter- 
married with  T.  Philpotts,  and  is  since  dead,  leaving  the  lessor  of  the  plain- 
tiff her  eldest  son  and  heir  at  law.     Anne  James  intermarried  with  Charles 
Collins,  and  is  now  living,  and  the  said  T.  J.  Philpotts,  the  lessor  of  the 
plaintiff,  and  the  said  Anne  Collins,  are  also  coheirs  at  law  of  the  said  T. 
James.    The  question  for  the  opinion  of  the  Court  was,  if  the  lessor  of  the 
plaintiff  was  entitled  to  recover  a  moiety  of  the  said  leased  premises  in  ques- 
tion? 

Bower,  for  the  plaintiff.     The  plaintiff  is  clearly  entitled  to  a  moiety. 
Though  tithes  are  an  incorporeal  hereditament,  they  were  at  common  law  the 
subject  of  special  occupancy,  2  Roll.  Ab.  151  (0) ;  and,  morever,  here  an 
estate  which  is  capable  of  general  occupancv  is  joined  with  the  incorporeal 
hereditaments,  and  then,  according  to  Holden  v.  Smalibroke,  C.  B.,  H.  19 
&  20  Car.  2,  Yaugh.  202,  the  grant  does  not  determine  as  to  the  incorporeal 
hereditaments.     It  is  said  by  Flemmino,  C.  J.,  in  Bowles  v.  Poor,  B.  R., 
M.  8  Jac.  1,  1  Buls.  187,  that  where  a  rent  is  granted  pur  autre  vie  to  a 
inan  and  his  heirs,  the  heir  does  not  take  as  heir  by  descent,  but  as  heir 
denaminaiimy  and  as  by  way  of  limitation  only,  and  not  in  any  other  man- 
ner; but  the  more  correct  doctrine  is  laid  down  by  Vauohan,  C.  J.,  in 
Holden  v.  Smallbrooke,  that  <'  the  heir  has  it  not  as  special  occupant  (as  the 
eommon  expression  is),  for  if  so,  such  heir  were  an  occupant,  which  he  is 
not,  for  a  special  occupant  must  be  an  occupant ;  but  he  takes  it  as  heir,  not 
of  a  fee,  but  of  a  descendible  freehold,  and  not  by  way  of  limitation  as  a 
Vnrehase  to  the  heir,  but  by  descent.''     The  circumstance  mentioned  by 
r*4271  ^^^^^^^f  ^^A^i  ^Q  ^^^  0^  <"^  abatement,  the  *heir  should  recover  by 
-'a  writ  of  mort  cT ancestor  is  conclusive,  but  see  2  Plowd.  556.     So 
vbere  the  point  was,  whether  the  heir  of  a  special  occupant  should  inherit 
by  the  custom  of  borough  English :  Per  Hales,  C.  J. — "  Such  heir  is  in  by 
^esoent,  and  his  grant  over  shall  bind  his  heir.     It  is  a  freehold  descendible 
where  he  shall  not  have  age ;  nor  will  descent  thereof  take  away  entry, 
^Qg  an  estate  of  inheritance^  but  the  same  as  an  estate  tail."     Baxter  v, 
I>owdswell,  B.  R.,  E.  27  Car.  2,  8  Keb.  475.    That  such  an  estate  pur 
^^Urie  vie  is  considered  as  real  estate,  where  it  is  limited  to  a  man  and  his 
^^y  appears  from  several  cases.    Marwood  v.  Turner,  Cane.  H.  1732 ;  S  P. 
Williams,  166;  Pearson  v.  Shore,  1  Atk.  480. 

^en,  supposing  this  property  to  be  the  subject  of  special  occupany,  and 
^  be  desoendible  to  the  heir,  it  will  be  clear  that  the  plaintiff  is  entitled, 
unless  some  change  is  made  by  the  will  of  Thomas  James.  By  that  will  tha 
ertate  is  devised  to  Meredith  James,  without  mention  of  his  heirs ;  but  as  the 
oiiginal  grant  was  to  Thomas  James  and  his  heirs,  that  circumstance  is  im- 
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material,  since  the  plaintiff  is  one  of  the  heirs  at  law  of  Thomas  James,  the 
original  grantee,  and  as  such  within  the  grant.  Neither  is  the  statute  of 
frauds,  29  Car.  2,  c.  3,  nor  the  14  Gko.  2,  o.  20,  §  9,  apply  to  this  case,  as 
they  only  carry  the  estate  to  the  executors,  where  no  person  is  described  as 
special  occupant 

Richards^  contra. — This  is  a  question  between  the  real  and  personal  repre- 
sentatives of  Meredith  H.  James,  and  the  latter  are  entiUed.  Meredith  H. 
James  took  nothing  by  descent.  An  estate  pur  autrie  vieU^tk  man  and  his 
heirs  is  not  properly  a  descendible  fireehold.  It  is  not  an  estate  of  inherit- 
ance, nor  has  it  the  incidents  of  an  estate  of  inheritance,  as  dower,  courtesy, 
&c.  Till  the  passing  of  the  statute  of  frauds  it  was  not  assets.  It  is  not 
entailable,  Walsingham's  case,  Scaco.  H.  15  Eliz.,  2  Plowd.  556  ;  nor  does 
the  descent  of  it  toll  an  entry,  Co.  Litt.  239.  That  an  estate  of  this  kind 
may  be  limited  to  executors,  shows  that  it  cannot  be  an  estate  of  inheritance^ 
2  Roll.  Ab.  151  (R.  pi.  2),  recognised  by  Lord  Ha&dwioke,  8  Atk.  467. 
In  Elvis  V.  Archbishop  of  York,  B.  R.,  E.  17  Jac  1,  Hob.  323,  it  is  said 
*^that  this  estate  is  a  fictitious  and  not  a  true  descendible  estate,  and  r^iooi 
that  a  grant  to  J.  S.  and  his  heirs  is  no  fee  but  a  special  occupancy.      ^       ^ 

These  authorities  show  that  the  heir  does  not  take  qua  heir,  and  that  tfaia 
is  something  very  different  from  an  estate  of  inheritance. — Meredith  H. 
James  took  as  an  occupant  marked  out  by  the  grant,  but  not  as  heir ;  the 
word  '^  heirs''  is  nothing  more  than  a  description,  Low  v,  Burron,  Cane.  6. 
1734,  3  P.  Williams,  262 ;  Chaplin  v.  Chaplin,  Cane.  T.  1735,  3  P.  Wil- 
liams, 368 ;  Williams  v.  Jekyl,  Cane.  M.  1785,  2  Yes.  Sen.  681 ;  and  oa 
the  death  of  Meredith  H.  James  his  executors  are  entitled  under  the  statate 
of  frauds.  It  is  expedient  that  the  estate  should  go  to  the  executors,  and 
be  assets,  as  the  statute  has  provided,  and  the  Court  will  lean  in  favor  of  the 
personal  representative. 

Lord  Mansfield. — The  words  of  the  will  of  T.  James  are  general :  lie 
gives  all  his  freehold  lease.     It  is  the  same  as  if  he  had  added  '^  heirtf." 

WiLLES,  Justice. — ^The  statute  prefers  the  heir,  and  it  is  only  where  there 
is  no  special  occupant  that  it  goes  to  executors,  and  in  the  hands  of  both  it 
is  assets. 

AsHUBST,  Justice,  of  the  same  opinion. 

BuLLER,  Justice. — Quacunque  via,  the  plaintiff  must  recover.  As  s 
descendible  freehold  I  should  think  the  heir  in  by  a  better  title.  There  is 
certainly  a  difference  in  the  books  as  to  the  nature  of  this  estate ;  but  the 
opinion  of  Vauohan,  which  is  recognised  by  De  Grey,  C.  J.,  in  Doe  «. 
Martin,  C.  B.,  E.  17  G.  8,  2  W.  Black,  1150,  is  the  better  opinion.  The 
plaintiff  therefore  takes  as  heir  of  a  descendible  freehold.  If  it  were  neces- 
sary to  go  farther,  I  agree  with  the  rest  of  the  Court  that  the  estate  is  soft- 
ciently  given  by  the  will.  Besides  the  words  of  the  devise,  there  follows  s 
direction  to  renew,  which  must  have  been  a  renewal  of  the  same  estate. 

Judgment  for  the  plaintiff* 

1  See  Doe  dem.  Jeff  v.  Robinson,  B.  B.,  E.  9  Geo.  4,  8  B.  &  C.  296. 


♦SYDENHAM  t;.RAND.»    June  22.  [*4»J 

When  a  witness  is  subpoenaed  to  attend  at  the  sittings,  and  the  cause  is  made  ft'^ 
ntU  the  subpoena  must  be  resealed  and  reserved,  and  if  the  witness  is  only  t»^^ 
with  a  notice  to  attend  at  the  last  sittings,  the  Court  will  not  grant  an  attachment 

BuRROUOH  showed  cause  against  a  rule  for  an  attachment  against  a  wit- 
ness for  not  appearing  according  to  his  subpoena.    The  fiicts  were  tliat  tbe 

>  S.  C,  cited  2  Tidd's  Pr.  865,  8th  ed. 
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sabpoena  was  to  appear  at  a  former  sittings^  and  tlie  cause  having  been  made 
a  nnianetj  a  notice  in  writing  was  given  to  the  witness  to  atl^nd  at  the  sit- 
tings after  last  term. 

Wood  for  the  rule,  contended  that  the  witness  had  made  no  objection  to 
the  safficienoy  of  the  notice^  and  that  the  common  practice  was  to  give  such 
notice,  to  save  the  expense  of  a  fresh  subpoena ;  but  the  Master  saying  that 
the  usual  way  was  to  seal  the  subpoena  over  again  and  serve  it  anew,  the 
Court  discharged  the  rule,  saying  the  complaint  was,  that  the  witness  had 
not  obeyed  the  writ,  whereas,  in  truth,  he  had  only  disobeyed  the  notice. 

Eule  discharged. 

HAWKES  t;.  SANDS.'    June  25. 

Where  a  trader  gave  orders  to  be  denied  on  the  26th  May,  bat  was  not  in  fact  denied 
till  the  28th.    Held  that  there  was  no  aet  of  bankruptcy  till  the  28th. 

Motion  to  discharge  the  defendant  on  common  bail,  he  having  become 
bankrupt  and  obtained  his  certificate.  The  affidavit  on  which  the  rule  was 
obtained  stated  only  that  the  cause  of  action  accrued  before  the  commission 
issued;  but  on  the  deposition,  and  on  the  affidavits  on  the  other  side,  it 
appeared  that  the  note  which  was  the  cause  of  action  was  given  on  the  27th 
May;  that  on  the  26th  the  defendant  ordered  his  servant  to  deny  him^  and 
that  on  the  28th  he  was  accordingly  denied. 

Bearcro/t  showed  cause.-^Jftn^ay,  contra. 

The  Court  were  clear  that  a  debt  accruing  before  the  commission,  but  after 
the  act  of  bankruptcy,  was  not  by  law  proveable.  But  they  were  also  clear 
that  under  the  circumstances  of  this  case  the  act  of  bankruptcy  was  not  com- 
[♦4301  ™**^®^  *^^^  *^®  ^^*^  5  (though  Bearcroft  pressed  very  much  that  the 
^  ^  keeping  house  with  intent  to  delay  the  creditors  roust  have  begun 
vhen  the  order  to  deny  was  given.)  Rule  absolute.' 

*  S.  C,  cited  Cooke's  B.  L.  90,  8th  ed. 

*  Bat  in  Lloyd  v.  Heathcote,  C.  B.,  M.  1  G.  4,  2  B.  &  B.  888 ;  6  B.  Moore,  129  S.  C, 
it  ires  held  that  a  beginning  to  keep  house  with  an  intent  to  delay  creditors  is  an  act 
of  ba&kmptcy,  though  no  creditor  is  actually  denied.  See  also  Harvey  v.  Barns- 
bottom,  B.R.,  M.  30.  4, 1  B.&  a  65;  2D.&R.  142. 


The  KINO  t;.  the  Inhabitants  of  BRABNIGH.    June  26. 
(Reported,  Caldsoott,  461.) 


ISACCS  v.  WINDSOR.*    June  2%. 

^ere  the  defendant  is  under  terms  to  take  short  notice  of  trial  for  the  last  sittings 
in  term,  he  is  not  bound  to  take  short  notice  for  the  sittings  after  term. 

Th£  defendant  was  under  terms  to  take  short  notice  of  trial  for  the  last 
sittings  in  Easter  Term.  Plaintiff  gave  no  notice  for  those  sittings,  but  gave 
short  notice  for  the  sittings  after  term,  and  defendant  not  attending,  plaintiff 
iad  a  verdict. 

Mingay  moved  to  set  aside  the  verdict,  on  the  ground  that  defendant, 
though  under  terms  to  take  short  notice  in  term,  was  not  obliged  under 
these  terms  to  take  short  notice  after  term  \  and  the  Court,  after  consulting 
the  Master,  were  of  that  opinion. 

'  8.  C,  cited  2  Tidd's  Pr.  817,  8th  ed. 
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Peckham  and  Wood,  against  the  rale,  then  contended  that  in  fact  there 
was  fall  notiot  for  the  sittings  after  term,  there  having  heen  thirteen  dajs, 
which  was  more  than  sufficient.  Bat  on  inquiry  it  appeared  that  thonch 
there  were  thirteen  days  from  the  notice  to  the  time  the  cause  was  aetually 
tried,  there  was  not  sufficient  notice  to  the  first  of  the  sittings,  which  the 
Court  held  to  be  necessary.  Rule  absolute. 

*ANONYMOUS.»    June2S.  [♦iSl] 

Where  a  judgment  by  default  is  set  aside  on  payment  of  costs,  the  plaintiiFiB  to  be 
placed  in  the  same  situation  as  if  it  had  not  been  set  aside. 

GiBBS  obtained  a  rule  to  set  aside  a  judgment  on  payment  of  coats. 

Sir  T,  Davenport  showed  cause,  and  consented  to  the  rule  being  absolute, 
on  ^viDg  plaintiff  judgment  of  the  term. 

Sibbs  contended  that  the  Court  would  only  put  the  plaintiff  in  the  same 
situation  as  if  the  irregularity  for  which  the  judgment  had  been  signed  had 
not  been  committed,  in  which  case  plaintiff  could  only  have  gone  to  trial 
after  term,  and  had  his  judgment  next  term. 

But  the  Court  said  that  the  rule  was  to  put  him  in  the  same  situation  as 
if  the  judgment  had  not  been  set  aside,  and  as  he  might  have  executed  his 
writ  of  inquiry  so  as  to  have  judgment  of  this  term,  Sir  Thomas's  proposal 
was  reasonable. 

>  8.  C,  cited  1  Tidd's  Pr.  616, 8th  ed. 


CAWTHORNE  v.  THOMPSON  and  Another.'    June  28. 

In  an  action  for  an  assault  against  two  defendants,  they  agreed  to  consolidate  the 
costs.  One  let  judgment  go  by  default,  and  the  other  pleaded.  After  verdiot  for 
the  latter,  and  It.  damages  against  the  former,  the  Court  allowed  the  coats  to  be 
set  off. 

Action  for  an  assault.  One  of  the  defendants  pleaded,  and  the  other  let 
judgment  go  by  default.  There  was  a  verdict  for  the  defendant  who  pleaded, 
and  Is.  damages  were  assessed  against  the  other.  Mingay  moved  on  an 
affidavit  that  both  the  defendants  bad  agreed  to  consolidate  the  costs;  that 
the  plaintiff  should  only  have  taxed  to  him  the  costs,  if  any  that  should  re- 
main as  a  surplus,  after  deducting  the  costs  payable  to  the  defendant,  who 
had  got  the  verdict. 

Bearcrofi  showed  cause,  and  cited  Mordecai  v.  Nutting,  C.  B.,  M.  23  0. 2, 
Barnes,  145. 

The  Court  distinguished  that  case,  as  there  was  no  agreement,  as  in  the 
present,  to  consolidate  the  costs.  They  thought  the  application  a  reasonable 
one,  and  made  the  Rule  absolute. 

1  S.  C,  cited  2  Tidd'sPr.  1029,  8th  ed. 


*CARMICHAEL  v.  CHANDLER.*    June  29.  [*432] 

Where  the  defendant  neglects  to  put  in  and  perfect  bail,  and  the  plaintiff  omito  to 
declare  within  two  terms  after  the  return  of  the  writ,  he  is  not  out  of  Courts  but 
may  take  an  assignment  of  the  bail  bond. 

This  was  an  action  on  a  bail  bond  against  the  defendant  in  the  origiitti 
action.     The  declaration  stated  an  alias  bill  Middlesex  of  T.  23  (}eo.  8,  le- 

>  8.  G.  dted  1  Tidd's  Pr.  299,  8th  ed. 
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turnable  on  Thnradaj  afler  the  morrow  of  All  Souls^  deliyered  to  the  sheriff 
on  the  18th  of  July.  The  defendant  was  arrested  the  same  day,  and  that 
the  bail  bond  also  was  given  the  same  day  by  the  defendant  and  two  others. 
Toroutbeck  and  Fitz,  for  appearance  at  the  return  of  the  writ.  The  assien- 
ment  to  the  plaintiff  was  stated  to  have  been  on  the  30th  April.  Plea  that 
by  the  rule  and  practice  of  the  Court,  the  plaintiff  at  and  after  the  return  of 
the  bill  of  Middlesex  in  the  declaration  mentioned;  might  have  deliTered  a 
declaration  de  bene  esse  against  the  defendant  in  the  said  Court,  upon  the 
said  process;  and  that  the  plaintiff  did  not  deliver  any  declaration  de  bene 
esse  against  the  defendant,  nor  did  he  declare  against  the  defendant  in  the 
said  Conrt  in  any  manner  whatsoever ;  nor  were  any  proceedings  whatsoever 
had  in  the  said  Court  upon  or  by  virtue  of  the  said  precept,  before  or  at  the 
end  of  Hilary  Term  next,  after  the  return  of  the  said  precept;  nor  did  the 
plaintiff  within  that  time  in  any  manner  whatsoever  prosecute  the  said  pre- 
cept against  the  defendant ;  neither  hath  the  defendant  appeared  or  given 
bail  to  or  upon  the  said  precept,  and  that  by  reason  thereof,  and  by  the 
.  usage,  course,  and  practice  of  the  said  Court,  no  proceedings  after  the  end  of 
the  said  Hilary  Term  could  be  had  on  the  said  precept  against  the  defendant 
at  the  suit  of  the  plaintiff;  but  upon  the  expiration  of  the  same  term,  the 
plaintiff  was  out  of  Court  upon  the  said  precept,  nor  could  he  further  prose- 
cute the  same.  And  that  the  said  supposed  assignment  of  the  said  writins 
obligatory  in  the  declaration  mentioned,  was  not  made  until  after  the  end 
and  expiration  of  the  said  Hilary  Term  next  after  the  return  of  the  said  pre- 
cept, and  until  the  plaintiff  was  out  of  Court,  &c.,  whereby  the  said  supposed 
assignment  was  and  is  void  in  law;  and  this  he  is  ready  to  Terify.  Oeneral 
demurrer  and  joinder. 

r*4S31  CAam&re  for  the  defendant,  contended  that  the  plaintiff  *could  not 
^  -'  take  an  assignment  of  the  bail  bond  at  a  time  when  he  was  out  of 
Court,  according  to  the  rules  of  the  Court.  He  cited  Sparrow  v.  Naylor,  C. 
B.,  H.  13  G.  3,  2  W.  Blackst.  876,  and  Merryman  v.  Carpenter,  B.  R.,  M. 
20  G.  2,  2  Str.  1262. 

Shepherdy  contra. — ^No  cause  is  out  of  Conrt  till  one  of  the  parties  is  en- 
-dtled  to  have  the  judgment  of  the  Court,  which  the  defendant  here  was  not. 
The  assignee  of  the  sheriff  is  put  in  the  same  condition  with  the  sheriff  by 
the  statute,  5  Anne,  c.  16.  No  new  bar  was  created  by  that  statute,  and  it 
was  never  thought  to  be  a  bar  against  the  sheriff,  that  he  sued  on  the  bail 
bond  two  terms  after  the  return  of  the  writ  without  process  on  it.  This 
would  enable  the  defendant,  by  his  non-appearance,  to  defeat  the  very  bond 
which  was  given  to  procure  his  appearance.  Before  the  statute,  5  Geo.  2, 
c.  27,  which  enabled  the  plaintiff  to  file  common  bail,  he  had  no  method  in 
any  case  of  bringing  the  defendant  actually  before  the  Court.  But  if  it  were 
an  irregularity  to  take  an  assignment  of  tne  bail  bond  in  this  stage,  it  is  not 
a  matter  to  be  pleaded,  but  application  must  be  made  to  the  Court  for  relief. 
He  denied  the  doctrine  in  Sparrow  v.  Naylor. 

Chamhre,  in  reply,  admitted  that,  in  the  original  action,  the  relief  must 
be  upon  motion ;  but  he  contended  that  in  this  action,  a  plea  was  proper, 
because  the  proceeding  was  void,  being  founded  on  an  irregularity. 

The  Court  agreed  that  the  plea  was  not  a  bar,  and  that  the  decision  in 
Sparrow  v.  Naylor  could  not  be  supported.^  Bulleb,  J.,  said,  that  the  bail 
were  not  deprived  of  the  protection  of  the  Court,  for  they  may  come  in  at 

1  Bat  where  the  plaintiff  is  completely  out  of  Court,  by  not  declaring  in  the  origi- 
nal action  within  a  year  after  the  return  of  the  writ,  or  in  the  Common  Pleas,  before 
iht  end  of  the  vacation  of  the  second  term  after  it  is  returnable,  it  seems  that  the 

?laintiff  cannot  afterwards  regularly  take  an  assignment  of  the  bail  bond.    4  Taunt. 
16,  1  Tidd's  Pr.  299,  8th  edit 
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any  time  to  say  that  nothing  is  due  from  the  defendant.  And  he  said  that 
a  cause  is  not 'out  of  Court  until  two  terms  after  the  defendant's  appearance, 
see  Worley  v.  Lee,  B.  R.,  M.  28  G.  3,  2  T.  R.  112 ;  Penny  v,  Harvey,  B. 
R.,  H.  29  G.  3,  3  T.  R.  123 ;  Sherson  v.  Hughes,  B.  R.,  M.  33  G.  r*dqil 
8,  •5  T.  R.  35;  Parsons  v.  King,  B.  R.,  M.  37  G.  8,  7  T.  R.  7  ;  •■  ^^^ 
Cooper  v.  Nias,  B.  R.,  M.  60  G.  3,  3  B.  &  A.  271. 

Judgment  for  the  plaintiff.* 

>  In  a  note  to  Mr.  Wilson's  report  of  this  case,  it  is  said,  "  QtuBre,  If  the  Court  did 
not  say  that  the  practice  of  the  Court  was  neyer  pleadable,  but  a  subject  of  motion.'* 
As  to  this,  see  Dudlow  v.  Watchom,  B.  R.,  T.  52  G.  8, 16  East,  89 ;  Warmsley  v. 
Macey,  C.  B.,  H.  1  &  2  G.  4,  5  B.  Moore,  168;  Cherry  v,  PoweU,  B.  B.,  H.  2  G.  4^ 
1  D.  &  B.  50;  Sandon  v.  Proctor,  B.  B.,  H.  8  &  9  G.  4,  7  B.  &  C.  800. 


The  KING  v.  GOODE  and  Others.    Juw  29. 
(Beported,  CaIiDeoott,  464.) 


HOOPER  and  Another  v.  LEACH  and  Another.    June  29. 

The  ecclesiastical  court  has  power  to  compel  churchwardens  to  deliver  in  their  ac- 
counts, but  has  no  juriscUction  to  examine  them. 

LuDERB  moved  for  a  prohibition  to  the  Ecclesiastical  Court  of  Exeter,  ia 
a  suit  instituted  to  liti^te  some  particular  articles  in  the  plaintiff's  accounts 
as  church-wardens  of  C.  The  plaintiffs  had  been  cited  to  exhibit  their  ac- 
counts in  the  Ecclesiastical  Court,  and  the  defendants  gave  in  allegations, 
objecting  to  two  items  in  the  account,  which  were  incurred  by  defending  a 
suit.  The  plaintiffs  alleged  that  the  suit  was  undertaken  by  the  directions 
of  the  parish,  and  that  the  account  exhibited  was  a  true  account,  and  a  copy 
of  the  original  account  entered  in  a  parish  book,  with  the  original  account, 
had  been  approved  by  the  parishioners  at  a  public  meeting  called  for  the  pur- 
pose of  settling  the  accounts.  The  defendants  denied  the  direction  and  ap- 
probation of  the  parish,  and  the  justico  of  defending  the  suit,  and  the  Chan- 
cellor ffave  judgment  against  the  churchwardens,  who  now  moved  for  this 
prohibition  to  prevent  the  Ecclesiastical  Conrt  from  proceeding  to  enforce  the 
sentence.  Luden  cited  Wainwright  v.  Bagshaw,  B.  R.,  E.  7  G.  2,  2  Str. 
974;  and  Adams  v.  Rush,  B.  R.,  T.  13  Geo.  2,  2  Str.  1133. 

Fanshawey  for  the  defendants,  contended  that  the  ^plaintiffs  came  r^AM 
too  late  after  sentence,  unless  it  appears  on  the  libel  that  the  Court  ^  ^ 
had  no  jurisdiction.  Fall  t;.  Hutchins,  B.  R.,  E.  16  G.  3,  Cowp.  422.  It 
certainly  had  jurisdiction  as  to  the  churchwardens'  accounts  if  not  passed, 
and  it  does  not  appear  that  they  have  been  properly  passed,  for  the  defen- 
dants deny  it  in  their  answer.  There  is  also  another  objection,  that  whea- 
ever  a  prohibition  is  applied  for  on  collateral  matters,  the  suggestion  must  be 
by  affidavit 

The  Court  admitted  the  general  grounds  taken  for  the  defendant,  but  said 
it  undoubtedly  did  appear  on  the  proceedings,  though  not  upon  the  libel, 
that  the  accounts  had  been  delivered  in,  and  then  the  two  cases  cited  on  tbd 
other  side  were  decisive  to  show  that  the  Ecclesiastical  Court  has  no  juris- 
diction to  examine  these  accounts,  when  delivered,  but  only  to  compel  the 
churchwardens  to  deliver  an  account,  see  Leman  v.  Goulty,  B.  R.,  H.  29  G. 
8,  3  T.  R.  3.  Rule  absolute.* 

>  Bums'  Eccl.  Law,  412,  a,  Tyrwhitt's  edit. 

END  or  TRINITY  TERM. 
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ABATEMENT. 
See  Plbadiho,  No.  6. 

ACTION. 

The  plaintiff's  father  preiwred  and  sold  a 
medicine  called  '*  Dr.  Johnson's  Yellow 
Ointment,"  for  which  no  patent  had  been 
obtained.  The  plaintiff,  after  bis  father's 
death,  continued  to  sell  the  same.  The 
defendant  sold  a  medicine  under  the  same 
Dime  and  'mark.  Held  that  no  action 
coold  be  maintained  aninst  him  by  the 
plaintiff,  Singlelon  y.  Alton,  293 

See  EviDSHCB,  No.  5. 

ADMIRALTY. 
See  Rahsom  Bill.    Insurakcs,  No.  19. 

ADMINISTRATION. 

The  defendant  received  the  effects  of  an  in- 
testate under  an  administration  eranted  to 
hiin  in  Bengal  as  the  attorney  of  the  plain- 
tiff, who  was  a  bond-creditor  of  the  intes- 
tate. Administration  was  afterwards 
granted  in  this  country,  and  notice  was 
given  by  the  English  administrators  to 
the  defendant  not  to  nay  over  the  effects 
in  his  hands  to  the  plaintiff.  Held  that 
the  defendant  could  not  deny  the  title  of 
the  plaintiff,  but  that  he  was  bound  to  pay 
over  to  him  the  effects  of  the  intestate  in 
his  hands.    Farringion  v.  Clerk,  124 

AFFIDAVIT  OF  DEBT. 

Affidtfit  of  debt  by  third  person,  the  defen- 
dant is  justly  indebted  to  the  plaintiff  in 
certain  sums,  and  that  the  deponent  is 
more  strongly  and  better  assured  that  the 
•aid  sums  of  money  are  due,  by  means  of 
deponent's  having  transmitted  to  him,  and 
in  his  custody  certain  documents.  Held 
iosuflSdent.    Brown  v.  Pkepoe,  370 

Set  pRACTics,  No.  2. 


AGENT. 

Where  an  agent,  without  declarinff  his 
principal,  purchases  goods,  the  vendor  on 
discovering  the  principal  may  sue  him, 
though  he  has  debited  the  agent,  and 
though  the  principal  has  remitted  money 
to  his  agent  to  discharge  the  debts.  iVe/- 
eon  v.  Powell,  410 

See  Admihistration. 

AGREEMENT. 

A.  offered  to  B.  £20,000  of  a  proposed  go- 
vernment loan,  which  B.  agreea  to  take, 
provided  he  should  have  the  jC20,000  if 
A.  was  not  wholly  excluded.  A.  applied 
to  government  for  i;200,000,  but  had  only 
jC35,G00  allowed  him,  whereupon  he  of- 
fered to  B.  i;3,500.  Held  that  B.  was 
entitled  to  receive  from  A.  the  whole 
i;20,000.    MocattoY.  Franco,  11 

See  Lease,  No.  1. 

APPRENTICE. 

1.  The  prize-money  gained  by  an  apprentice 
serving  on  board  a  letter  of  maraue  ship 
does  not  belong  to  the  master  of  the  ap- 
prentice ;  the  usage  being  proved  to  be 
that  such  money  is  the  property  of  the  ap- 
prentice. Cartan,  administratrix,  v.  Watttt 

350 

ARBITRATION. 
*Where  several  jointly  claim  a  sum  of  money 
and  the  cause  of  action  is  referred,  and 
one  oF  the  parties  so  jointly  claiming  dies, 
the  arbitrator  cannot  award  the  sum  to  be 
paid  to  the  survivors  and  the  executors  of 
the  deceased.  Edmunde  and  others,  who 
survived  Elixaheth  Kent,  widow,  de- 
ceased, V.  Cox  and  others,  406 
See  Costs,  No.  2. 

ARREST. 
A  man  arrested  within  the  veige  of  the 
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eonrt  is  not  entitled  to  be  disdianed.  an 
arrest  in  a  franchise  being  only  a  ornch 
of  the  privilege  of  the  lord  of  the  franchise. 
Kirfyatrick  V.  Kdly,  30 

See  BAWSBurreT.  No.  2.   Wirwiss,  No.  1. 

ARREST  OF  JUDGMENT. 
See  Cojuio»,  No.  2. 

ASSIGNEE. 

of  a  lease  for  years,  who  has 
___  ^  over,  is  discharged  from  the 
covenant  to  pay  rent  before  the  entry  of 
his  assignee.  John  Walker^  aasignee  of 
John  Clarke,  ▼.  Ohadiak  Bene,  mmgoee 
of  JokmCUAy,  19 

ATTACHMENT, 
^ee  SRBBirr,  No.  1.    Jubisoictiow,  No.  2. 

ATTORNEY. 

A.,  an  attorney,  was  employed  by  B.,  an- 
other attorney,  as  his  clerk,  and  it  was 
agreed  between  them  that  A.  should  have 
the  benefit  of  the  common  law  business. 
C.  applied  at  the  office  of  B.,  and  common 
law  and  other  business  was  done  for  him 
there.  In  an  action  brought  by  A.  against 
C.  for  the  common  law  buaraess,  neid, 
that  there  was  evidence  to  go  to  the  jury 
of  a  retainer  of  A.  by  C.  Semble,  that 
money  paid  cannot  be  given  in  evidence 
under  a  count  on  an  account  stated.  Pern- 
Ujft  gent.,  one,  dec,  v.  Bagnall,  155 

See  VtiiDnB,  No.  2.    Pbacticb,  No.  9. 
PowEB  or  Attobvbt. 

AVERAGE. 

See  IvsuBAircB  No.  1,  8,  10.     Bottombt 
Bond,  No.  1. 

BAIL. 

1.  If  the  principal  die  after  the  return  of  the 

08.  <a.  and  before  it  is  filed,  the  bail  are 

fixed.    Field  7.  Lodge,  410 

See  fi AHKBUPTCT,  No.  1.    Pbacticb,  No. 

1.2. 

BAIL  BOND. 
Where  the  defendant  neglects  to  put  in  and 
perfect  bail,  and  the  pUintiff  omits  to  de- 
clare within  two  terms  after  the  return  of 
the  writ,  he  is  not  out  of  court,  but  may 
take  an  assignment  of  the  bail  bond.  Car- 
midkael  v.  Chandler,  432 

BANKRUPTCY. 

1.  Where  bail  apply  to  enter  an  ezonoretur 
on  the  bail  piece,  if  fraud  is  imputed  to 
the  bankrupt  in  obtaining  the  commission 
and  certificate,  and  the  trading  be  dis- 
puted, the  Court  will  direct  an  issue  to 
try  whether  the  commission  duly  issued. 
WiUiton  V.  Smith,  96 

2.  Where  an  action  is  pending  at  the  suit  of 
a  bankrupt,  and  the  assignees  arrest  the 
defendant  for  the  same  cause  of  action,  it 
is  not  vexatious.   Assignees  cannot  make 


themselves  party  to  a  soit,  eoromenced  by 
the  bankrupt,  Mfors  interloeatory  judg- 
ment. Bamee,  aeeignee  ef  Sammdere,  v. 
£aatoHt  '^ 

3.  Where  a  bankrupt  applies  to  be  dis- 
charged ont  of  custody  on  the  ground  that 
he  has  obtained  his  certificate,  if  the  plain- 
tiff* in  the  action  disputes  the  trading,  the 
Court  will  direct  an  issue  to  try  that  fact. 
A  scrivener  is  one  who  lends  oat  money 
for  others  on  commission.     Tea  ▼.  AUen, 

214 

4.  The  owner  of  a  major  part  of  a  vessel 
Iving  in  port,  mortgaged  it  and  transferred 
the  grand  bill  of  sale  to  the  mortgagees. 
The  OM>rtgagees  did  not  take  poosessioD. 
but  sufierM  the  mortgagor  and  the  other 
part-owners  to  have  the  management,  and 
act  as  the  visible  owners  of  the  vcskI 
The  mortfsgor,  having  become  bankrupt, 
held  that  his  share  of  the  veasel  paased  to 
his  assignees  under  the  stat.  21  Jac  1,  c. 
19.  HaUMnd  another,  aasigneesof  PAyas. 
a  bankrupt,  v.  Gumey,  356 

5.  Where  a  trader  at  Bath  left  her  dwelling- 
house  and  went  to  London  for  the  purpose 
of  persuading  a  creditor  to  %irithdraw  his 
execution,  and  left  word  of  the  place  to 
which  she  had  gone,  but  failing  to  procnie 
the  withdrawing  of  the  execution,  did  not 
return  to  her  dwelling-house.  Held  that 
this  was  no  act  of  bankruptcy. 

A  sherifi*  who  levies,  and  pays  over  the 
money  to  one  party  where  the  goods  are 
claimed  by  another,  ahall  be  presumed  to 
be  indemnified  by  the  partv  to  whom  be 
paya  the  money,  and  the  declarations  of 
that  party  are  admissible  in  an  action 
against  the  sheriff*  by  the  other  party. 
Aldridge  and  another,  assignees  of  WeU 
V.  Ireland,  Esq.,  397 

6.  Where  a  bankrupt  is  taken  in  execntioo 
after  hia  certificate  ia  signed,  bdi  befoie  it 
is  allowed,  and  deposita  the  amount  of  the 
debt  with  the  aheriff',  who  thereupon  re- 
leases  htm,  the  Court  will  not  order  the 
sheriff*  to  return  the  money  to  the  defen- 
dant.   NeatlvY.Bagleton,  40B 

7.  Where  a  trader  gave  orders  to  be  denied 
on  the  26th  May,  but  was  not  in  iact  de- 
nied till  the  28fh.  Held  that  there  was  no 
act  of  bankruptcy  till  the  28th.  Hamka 
v.  Sande,  429 

See  Ihsubakcb,  No.  11.  Mittual  Cissit. 
Bill  or  Excbakob.  No.  5.  JuoftxiHr, 
No.  2. 

BILL  OF  EXCHANGE. 

1.  The  in&ncy  of  the  payee  ia  no  answer  ia 
an  action  by  the  endoraee  of  a  bill  of  ex- 
change against  the  drawer.  Grejf  ▼• 
Cooper,  65 

2.  The  not  presenting  a  draft  upon  the  mem 
day  on  which  it  ia  received  ia  not  laches. 

Semble  that  reasonable  time  is  a  qoes- 
tionoflaw.    Medee^r.BaU,  10 

3.  Where  a  bill  payable  on  demand  is  takes 
in  payment  for  goods,  it  is  not  necessuf 
to  present  it  the  same  day  on  which  it  h 
received. 

Semble  that  reasonable  time  is  a  qaes- 
tion  of  law,    AppUttn  t.  StBeetappU,  137 


iNIffiZ. 
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L  lo  deelariiif  agaiiist  the  endorser  of  a  fo- 
raign  bill  orezchange  the  omiaaioii  of  the 
averment  of  proteat  la  ooly  matter  of  form, 
and  cannot  be  taken  advanuge  of  under 
a  general  demurrer.  Solomons  v.  Stavdy, 

293 

5.  A  bill  of  exchange  drawn  by  a  bankrapt 
before  his  bankruptcy,  but  notendoraed  to 
the  petitioning  creditor  until  after  the  act 
of  bankruptcy,  is  a  good  petitioning  credi- 
tor'a  debt.  Bimgl^  r.  MaUiion  and  an- 
other, 333 

6.  A  bill  of  exchange  payable  at  aight  is  not 
a  bill  payable  on  demand  within  the  ex- 
ception in  22  Geo.  2,  c.  49. 

Qusre — Whether  days  of  grace  are 
allowed  on  bills  payable  at  aight.  Jatuon 
▼.  TkamoM,  421 

BOND  OF  RESIGNATION. 

1.  A  bond  giren  to  an  incumbent,  aecuring 
him  an  annuity  of  equal  value  with  the 
profile  of  the  beoefice,*upon  hisresiffnation, 
m  order  that  another  person  roav  be  pre- 
sented, who  may  give  a  general  bond  of 
rengnation,  so  that  the  patron's  son,  when 
of  proper  age,  may  be  presented,  is  a  bond 
within  31  Eliz.  c.  6,  s.  8,  and  void.  Young 
r.  Jones,  97 

2.  A  bond  given  by  a  parson  to  the  patron 
to  reaign,  upon  request,  is  legal.  The 
Bishop  of  London  v.  Fytch,  142 

BOTTOMRY  BOND. 

Action  on  bottomry  bond  containing  a  clause 
that  if  a  ahip  should  be  taken  bv  the  enemy, 
^^1  the  bond  should  be  void.  The  ship 
was  captured  and  recaptured,  and  after- 
wirda  arrived  at  her  destination,  and 
tsmed  her  freight.  Held  that  the  obligee 
waa  entitled  to  recover  upon  the  bond. 

There  is  no  average  or  salvage  on  a 
bottomry  bond.   Joyce  v.  WiUiamsonf  164 

BOND  TO  SHERIFF. 
See  Sheriff,  No.  2. 

BRIBERY. 

A  person  diaoovering  another  person  who  is 
indemnified  firom  the  penalties  of  the  sta* 
tate  2  Geo.  2,  c.  24,  is  not  a  discoverer 
within  that  statute  nor  indemnified.  Lord 
Porektster  v.  Peirie,  261 

CARRIER. 

1.  The  master  of  a  general  ahip,  on  board  of 
which  goods  have  been  laden  in  the 
Thames  for  a  foreign  port,  ia  liable  for  the 
loss  of  the  goods  occasioned  bj  a  forcible 
robbery  while  the  ship  is  Iving  in  the  river. 
Barday  and  another  v.  Cnetala  y  Gana^ 

389 
See  Fjlyumut  urro  Couxt. 

CERTIFICATE. 
See  Baxxbuftct,  No.  3. 

CHARTER-PARTY. 
Sit  Pliaduo,  No.  7, 8.    CoitniTioir,  No.  1. 


CHURCHWARDENS. 

The  ecclesiastical  court  has  power  to  order 
churchwardens  to  deliver  in  their  accounts, 
but  has  no  power  to  examine  them.  Hooper 
V.  Leach,  434 

CLERGYMAN. 

See  Game,  No.  1.    Bo2n>  of  RESiovATioir, 
No.  1,  2. 

COMMON. 

1.  A  right  of  common  cannot  be  reserved  in 
an  exception  in  a  demise  under  the  word 
**land.*'  A  right  of  common  [whether 
appendant  or  appurtenant  not  stated  in  the 
case]  cannot  be  severed  from  the  land  and 
converted  into  common  in  gross.  Smith 
on  the  dem,  ofJerdon  v.  MUward,  70 

2.  Trespass  for  breaking  and  entering  three 
closes  in  Stalmyne.  Pleas  in  justifica- 
tion :  1.  A  righ^  of  common  of  turbary ;  2. 
of  pasture.  Replication,  that  the  closes  are 
parcel  of  Stalmyne  Moss,  within  the  manor 
of  Stalmyne ;  and  there  are  divera  ancient 
messuagea  which  have  had  common  of 
turbary  and  pasture  upon  the  waste.  The 
replication  then  stated  a  custom  within  the 
manor  of  Stalmjme  for  the  owners  of  Stal- 
myne Moss,  hf  themselves  or  their  moss- 
reeves,  to  assign  to  the  owners  of  such 
ancient  messuages  cenain  reasonable  pro« 
portions  of  the  moss-dales,  to  be  by  them 
neld  in  severalty  for  the  purpose  of  gettins 
turves;  and  after  the  moss- dales  shaU 
have  been  cleared,  the  owners  of  the  moss 
shall  hold  the  same  in  severalty,  discharged 
from  all  common  of  turbary  and  pasture. 
The  replication  then  stated  the  clearing 
and  approvement  of  the  closes  accordingly. 
Rejoinder,  traversing  the  custom,  and  ver- 
dict for  the  plaintiff.  On  motion  in  arrest 
of  judgment,  it  was  objected.  1 .  That  the 
custom  was  bad,  extending  to  messuages 
without  the  manor.  2.  That  it  waa  bad, 
as  repugnant  to  the  right  claimed  in  the 
plea.  3.  That  it  was  bad,  as  not  being 
stated  to  extend  to  all  the  ancient  mes- 
suages. 4.  That  it  was  bad,  in  stating 
"  reasonable  proportions  were  to  be  as- 
signed." Held,  tnat  the  custom,  as  stated 
in  the  replication,  was  good.  Clarkeon  v. 
Woodhonse  and  another,  189 

CONCEALMENT. 

See  IvsmiAircB,  No.  4, 13. 

CONDITION  PRECEDENT. 

1.  Covenant  on  a  charter-party  whereby,  if 
the  ship  should  be  lost,  burnt,  or  taken, 
and  it  should  appear  to  a  court-martial 
that  the  master,  odc,  had  made  the  beat 
defence  they  could,  the  freighters  cove- 
nanted to  pay  the  value  of  the  shii>.  The 
holding  a  court-martial  is  a  condition  pre- 
cedent.   Davison  v.  ilfiire  and  others,   28 

CONSPIRACY. 

The  Court  will  grant  a  rule  nisi  for  an  in- 
formation for  conspiracy  in  taking  away 
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from  his  father's  house  a  young  man  of 
fortune  under  age,  for  the  purpose  of  mar- 
rying him  to  one  of  the  conspirators, 
though  the  young  man  is  not  heir-appa- 
rent to  his  father.  The  King  v.  Tempe- 
rance Green,  otherwise  Shreiber,  and  othen, 

36 

^ee  IirmcTMEiiT,  No.  2. 
CONSTABLE. 

See  SCROOLMASTIB. 

CONVICTION. 
See  EyiniMCB,  No.  3. 

CONVOY. 

See  InsUBAHCB,  No.  16,  20. 

COPYHOLD. 

The  widow  of  tenant  in  tail  of  copyhold  is 
entitled  to  her  free-bench,  though  there 
is  no  custom  as  to  the  free-bench  of  widows 
of  tenants  in  tail,  but  only  as  to  the  firee- 
bench  of  widows  of  tenants  in  fee.  Doe 
dem.  the  Duke  qf  Norfolk  ▼.  Sandere,    303 

CORPORATION. 

1.  A  corporation  cannot  by  a  by-law  narrow 
the  number  of  persons  eligible  to  corporate 
offices.  The  Atng  v.  Sunwell,  Mayor  of 
Cambridge,  207 

2.  Rule  for  a  mandamus  to  admit  the  prose- 
cutor to  the  freedom  of  a  corporation  ab- 
solute in  the  first  instance.  The  King  v. 
the  Mayor,  A^.  of  Coventry,  236 

3.  An  eteoin  does  not  lie  for  a  corporation, 
nor  in  a  personal  action.  Argent  ▼.  Dean 
and  Chapter  of  St.  FauVs,  238 

COSTS. 

1.  Where  in  trespass,  quare  dausum  fregit, 
the  defendant  pleaded  a  right  of  way,  set- 
ting out  the  breadth  of  the  way,  and  the 

ftlamtiif  new  assigned,  to  which  the  de- 
endont  pleaded  not  guilty;  on  a  verdict 
for  the  plaintiff,  on  the  new  assignment, 
with  30«.  damaees,  it  was  held  that  he  was 
not  entitled  to  nis  full  costs.  Cockerel  y. 
Allaneon,  109 

2.  Where  a  cause  is  referred  to  arbitration, 
and  the  costs  are  to  abide  the  event,  the 
defendant  is  entitled  to  them  if  it  appear 
by  the  award  that  the  plaintiff  *8  demand 
is  under  40«.,  which  might  have  recovered 
in  a  court  of  conscience.   Butler  y.  Grubb, 

217 
S.  Where  the  plaintiff  has  been  fien  proeeed 
in  the  Exchequer,  and  afterwards  bnnga  an 
action  in  K.  B.,  that  Court  will  stay  the 
proceedings  till  the  costs  of  the  former  ac- 
tion are  paid.    Nevitt  v.  Lade,  369 

4.  Where  the  plaintiff  resides  permanently 
abroad,  ihe  Court  will  stay  proceedings 
till  security  is  given  for  costs.  Blan  v. 
Reee,  382 

5.  The  Court  will  stay  proceedings  in  a 
second  ejectment  until  the  costs  of  a 
former  ejecment  are  paid,  though  the  pre- 
mises are  different,  if  it  does  not  appear 


that  the  title  is  different.    Fairdtam  v. 
Thruet^t,  405 

6.  In  an  action  for  an  aseanlt  against  two 
defendants,  they  agreed  to  cooaoUdate  the 
coeU.  One  let  judgment  go  by  defaolt 
and  the  other  pleaded.  After  verdict  for 
the  latter,  and  1«.  damages  against  the 
former,  the  Court  allowed  the  ooetatobe 
set  off.  Cawthome  v.  Tham^aom  and  an- 
other, 431 

COVENANT. 

1.  Covenant  on  a  coal  lease  to  pay  a  certain 
proportion  or  the  value  of  nine  hundred 
weight  of  the  coals  to  be  raised,  unless 
prevented  by  unavoidable  accident  from 
working  the  pit.  Plea  that  the  defepdaat 
was  prevented  by  unavoidable  accident. 
It  appeared  in  evidence  that  the  accident 
mignt  have  been  remedied  at  a  greater  ex- 
pense than  the  value  of  the  coals  to  be 
raised.  Held,  that  the  plaintiff  was  eo- 
titled  to  recover.       Morris  v.  SmUk,  279 

CUSTOM. 

See  Common,  No.  2.    IwsuBijrcE,  No.  22. 

DECLARATION. 
See  Pbactice,  No,  3. 

DECLARATIONS. 
See  EviDurcB,  No.  3.    ScBooufAsna. 

DEFAULT. 
See  JunoMEHT,  No.  2,  3. 

DEVIATION, 
^ee  IirsvRANcs,  No.  3. 

DEVISE. 

1.  Devise  bjr  R.  W.  to  his  eldest  son  S.  W. 
and  the  heirs  of  his  body  lawfully  begotten ; 
and  for  default  of  issue  of  his  said  son  S., 
then  to  his  son  H.  W.  and  the  heirs  of  hii 
body.  S.  W.  died  in  the  lifetime  of  tbe 
testator,  leaving  issue.  Held  that  tbe  de- 
vise to  S.  W.  bad  elapsed,  and  that  the 
remainder  to  H.  W.  veated  in  possesnon 
immediately  on  the  death  of  tbe  teaittot- 
White  y,  Warner,  ♦ 

2.  Devise  to  S.  N.  for  life,  remainder  to 
trustees,  &c. ;  remainder  to  tbe  first  snd 
other  sons  of  the  body  of  S.  N..  and  of  tbe 
heirs  male  of  their  respective  bodies;  tod 
for  default  of  such  issue,  to  all  and  erery 
the  daughters  of  S.  N.  begotten  or  to  be 
begotten ;  and  for  default  of  such  issoe,  to 
the  right  heirs  of  T.  N.  for  erer.  Held, 
that  the  daughters  of  S.  N .  took  life  e»u(ei 
only.    Denn  dem.  Briddan  and  aDother. 

2« 

3.  Devise  to  G.  P.  for  life,  remainder  to 
trustees  to  preserve,  dec;  remainder  to 
the  first  son  of  G.  P.  and  the  heirs  of  tbe 
body  of  such  first  son ;  remainder  to  tba 
other  sons  in  like  msnner;  andforwtot 
of  such  issue  male,  then  to  the  use  of  <« 
and  every  the  daughter  and  daughterin 
C.  P. ;  and  for  de&uU  of  anchissne,  toR- 


Ikdex. 
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C.  tnd  tlie  hein  of  hit  body,  ha  taking  tha 
leaiator'a  name.  G.  F.  had  onlyona  aon» 
who  died  withoat  iaaue,  and  two  daugb- 
tera.  who  were  tbeheira-at-law  of  the  tea- 
tator.  Held  by  Lord  Manafield  and  Bailer, 
J.,  that  ihe  worda  "for  default  of  auch  iaaue 
male"  rendered  the  aubflequent  deviaea 
contingent  on  there  being  no  aon  of  6.  P., 
and  that  there  haTing  been  a  aon  who  died, 
the  deviaea  over  were  void,  and  the  daagb- 
tera  took  (as  beira)  in  fee.  Held  by  W ilFea, 
J.,  that  the  daughtera  took  joint  eatatea 
for  life,  and  (semble)  reoiaindera  in  tail. 
JTecme,  on  the  dem.  ofFinnoekv.  Dickton, 

313 

4.  Teatator  being  aeiaed  of  freehold  landa, 

aod  poaaeaaed  of  leaaehold  landa  for  the 

remminder  of  a  term  of  1000  yeara,  deviaed 

**  all   hia    manora,  advowaon,  donation, 

ruKhta  of  patronage  and  preaentation,  and 

all  mnd  every  hiaaeveral  landa,  tenementa, 

and  hereditaments  wbataoever,  whereof 

he  was  seised  of,  intereated  in,  or  entitled 

to,"  dee.   Held,  that  ander  tbia  deviae  the 

leaaeholds  did  not  paaa.    Piatoh  on  the 

dem.  of  IT.  R,  F.  Sieeardson  Randal,  Eiq., 

T.  Sarah  RieeardMon,  widow,  3til 

5.  Devise  to  the  firat  and  eldeat  aon  of  the 

body  of  J.  C.  lawfully  iaaains  or  iaaued ; 

and  fordelaultof  auch  iaaue,  then  likewiae 

to  the  aecond,  third,  and  every  other  aon 

of  J.  C.  anoceaaively,  and  in  remainder  the 

one  after  the  other  aa  they  ahall  be  in 

fenioriiy  of  age  and  priority  of  birth,  and 

the  aeveral  and  reapective  heira  male  of 

tha  body  and  bodieaof  auch  aecond,  third, 

or  other  aon  or  aona,  &c. ;  and  in  caae  of 

each  iaaae  male  failing  by  the  aaid  J.  C, 

then,  &e.    Held  that  the  eldeat  aon  of  J. 

C.  took  an  eatate  Uil.   Clementg  v.  Faake, 

384 
6.  Leaae  par  autre  vie,  to  T.  P.  and  hia 
beira,  of  a  rectory,  lithea,  and  premiaea. 
T.  P.  died,  living  eeetui  ^ue  me,  and  by 
hia  will  devised  the  premisea  to  M.  H.  J. 
bis  heir-at-law  (without  saying  *'  hia 
heirs"),  with  a  direction  to  renew  the 
lease.  M.  H.  J.  died,  devising  the  pre- 
misea by  a  will  atteated  by  two  witnesses. 
Held  that  the  heir-at-law  of  M.  H.  J.  was 
entitled  to  the  eatate  pur  autre  vie.  Fhih 
vatta  dem.  Fhilpotta  v.  Jamea  and  othera, 

425 

See  Power,  No.  1. 

DISCHARGE. 
See  PsACTiCB,  No.  1,  2. 

DISTRESS. 
See  EjBCTMCirr,  No.  1. 

DYERS. 
See  LiiN. 

EJECTMENT. 

la  an  ejectment  under  the  4  Geo.  2,  c.  28, 
aa  a  right  of  re-entry,  for  non*payment  of 
reat,  toe  taking  an  inaufficient  diatreaa 
after  the  forfeiture  for  rent  accruing  before 
is  not  a  waiver  of  the  right  to  re-enter. 
Vol.  XXVL— 19 


Brewer,  on   the   dem.  Lord   Onalom  v. 
Eaton,  230 

^ee  Rbtlbvi*.    Costs,  No.  5. 

ESCAPE. 

See  Bansbuptct,  No.  6. 

ESSOIN. 

^ee  CosFORATiojr,  No.  3. 

EVIDENCE. 

1.  In  an  action  for  malicioualy  holding  the 
plaintiff  to  bail,  the  declaration  atated,  that 
the  defendant  had  aued  out  the  writ,  which 
he  caused  to  be  endorsed  for  bail,  by  virtue 
of  an  affidavit  for  that  purpose  filed.  Held, 
that  a  copy  of  the  affidavit  was  admissible 
in  support  of  this  allegation.  Crook  v. 
Dowltng,  75 

2.  In  an  action  of  trespasa  for  cuttins  a  bank, 
where  the  qneation  ia,  whether  the  bank, 
which  had  been  erected  for  the  purpose  of 
preventing  the  overflowing  of  the  sea,  had 
cauaed  the  choking  up  of  a  harbor,  the 
opiniona  of  acientific  men,  aa  to  the  effect 
of  such  an  embankment  upon  the  harbor, 
are  admiaaible  evidence ;  and  evidence 
may  also  be  gi^^'^i  ^^'^  other  harbors  simi- 
larly aituated,  where  there  are  no  embank- 
menta,  have  begun  to  be  choked  and  filled 
UP.    Folkea,  Bart.,  v.  Chadd  and  others,  ' 

^  157 

3.  Counterparta  of  old  leases  from  the  repo- 
sitory or  a  lord  of  a  manor  are  evidence  of 
the  demise  of  the  premises,  without  proof 
of  enjoyment.     Clarkaon  v.    Woodhouae, 

189 

4.  On  a  prosecution  for  peijury  where,  on 
the  part  of  the  proaecution,  the  depositions 
of  adeceaaed  peraon  were  offered  in  evi- 
dence, and  upon  the  croaa-examination  of 
the  pro8ecutor*8  witness,  certain  declara- 
tiona  of  the  deceaaed  witneaa,  not  upon 
oath,  were  proved  for  the  purpoae  of  cor- 
roborating the  facta  atated  in  his  depoai- 
tionain  a  matter  material  to  the  defendant, 
it  waa  held  that  evidence  of  auch  declare- 
tiona  waa  not  admiasible.  King  v.  Geo, 
Farker,  242 

5.  Where  the  cause  of  action  ariaea  in  the 
term,  and  the  memorandum  of  the  bill  ia 
of  the  term  generally,  the  plaintifi'  may 
ahow  in  evioence  the  suing  out  of  the 
writ,  and  elect  to  conaider  it  the  com- 
mencement of  the  action.  JPagAv.  Martin^ 

347 

See  TRBSPAsa,  No.  1.  Pbsjurt.  Insur- 
ARCB,  No.  9,  19.  CoMMOW,  No.  2.  Nkw 
Trul,  No.  4.    Attornst,  No.  1. 

EXECUTOR. 

Counta  on  promiaea  to  a  teatator  may  be 
joined  with  counta  on  promiaea  to  the  ex- 
ecutor, and  in  anawer  to  a  aet-off  the  ex- 
ecutor may  give  in  evidence  money  paid 
by  him  aa  executor.  Gallant  v.  Boute- 
fiower,  34 

See  Plbadhto,  No.  4. 
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EXONERETUR. 
See  Bahsrupt,  No.  1. 

FINE. 

1.  Lord  Bolinbroke,  Mwed  in  fee,  leaaed  to 
Stephens  for  twentv-one  years  in  1765. 
In  1770  he  granted  an  annuitj  to  Mrs. 
Hare,  and  as  security  demisea  the  pre- 
mises in  the  possession  of  Stephens  to 
Mrs.  Hare  for  ninety-nine  years,  if  he 
should  so  lonff  live,  with  a  proviso  that 
Mrs.  II.  should  the  next  day  re-demise 
the  premises  to  him  for  ninety-eight  years 
and  eleven  months,  at  and  under  the  said 
annuity.  Mrs.  Hare  accordingly  re-de- 
mised. In  1773  Lord  B.  conveyed  the 
premises  to  Jones  in  fee,  without  notice 
of  the  annuity.  Jones  was  in  the  receipt 
of  the  rents  from  1773,  and  in  1775  levied 
a  fine,  with  proclamations,  to  himself  in 
fee.  The  annuity  became  in  arrear  in 
1774.  Five  vears  having  passed  from  the 
time  of  the  levying  of  the  fine,  held  that 
Mrs.  Hare  was  not  barred,  as  her  interest 
had  never  been  divested.  Goodright,  on 
the  demise  olHare,  v.  Board  and  Jonett 

148 

2.  A.  S.,  being  in  wrongful  possession  of 
certain  estates,  devised  them  to  two 
nephews,  whom  he  appointed  executors. 
The  nephews  received  the  rent  due  in  the 
testator's  time,  and  afterwards  levied  a 
fine  of  the  estates.  After  the  levying^  of 
the  fine,  they  received  the  rents  accrumg 
in  their  own  time.  Held,  Willes,  J., 
dubiiantet  that  it  was  rightly  left  to  the 
jury  to  say  whether  the  nephews  had  a 
sumeient  wrongful  possession  to  support 
the  fine ;  and  the  jury  having  found  it 
sufficient,  the  Court  refused  to  interfere. 
iZoe,  on  (he  dem.  of  Davie  v.  Kent  and 
another,  209 

FISHERY. 

Qtutre,  Whether  a  weir,  which  does  not 
destroy  the  fry  of  fish,  nor  impede  naviga- 
tion, and  has  existed  from  time  immemo- 
rial, is  illegal  within  the  statute  2  Hen.  6, 
c.  15 ;  Reheon  v.  Robmeon,  307 

See  Reservation. 

FOREIGN  ATTACHMENT. 
See  JvRisDiCTioir,  No.  2. 

FOREIGN  COURT. 

See  Jurisdiction,  No.  1.    Insitrancb, 

No.  9,  19. 

FORFEITURE. 
See  Ejectment,  No.  1. 

FRANCHISE. 
See  Arrest,  No.  1. 

FRAUDS. 
See  Statute  or  Frauds. 

FREE  BENCH. 
See  Cor t  BOLD. 


GAME. 

1.  A  clergyman  having  a  living  of  leas  than 
XI 50  per  annum  is  not  qualified  ooder 
Stat.  5  Anne,  c.  14,  to  kill  game.  Le^tndfs 
V.  Lewis,  88 

2.  In  an  action  on  the  game  laws  for  several 
penalties,  the  defendant  may  pay  one 
penalty  into  court,  the  plaintifi*  bemg  at 
liberty  to  go  on  for  the  others.  JJareourt 
V.  Knapp,  214 

3.  In  an  action  on  the  stat.  9  Anne,  c.  25,  % 
2,  it  is  sufficient  to  alleee  in  the  declara- 
tion that  the  defendant  bad  a  bare  in  Iub 
possession.     Talboys  v.  Broum,  344 

GREENLAND  TRADE. 

See  Insurance,  No.  15. 

GUARANTEE. 

The  defendant  entered  into  a  bond  to  the 
plaintiffs,  reciting  that  the  plaintiffii,  at  the 
recommendation  of  the  obligor,  had  agreed 
to  take  P.  J.  into  their  service  and  empkiy 
as  a  clerk  in  their  shop  and  counting- 
house,  and  the  condition  was,  that  if  P.  J. 
should  faithfully  account  for,  dec,  to  the 
plaintiffs,  all  such  sums  as  he  should  re- 
ceive in  the  service  of  the  plaintift,  then, 
dec.  The  plaintiffs  afterwards  took  R.  B. 
as  a  partner  into  their  business.  HeU 
that  the  defendant  was  liable  for  money 
embezzled  by  P.  J.  after  the  new  part- 
nership. David  Barclay  and  Amhreee 
Benning  v.  John  Lueat,  331 

HUNDRED. 

See  Insurance,  No.  5, 18.    Riot  Act. 

HUSBAND  AND  WIFE. 

1.  The  wife  of  a  person  who  resides  in  Ire- 
land, herself  livmg  in  England,  and  biTiog 
a  separate  maintenance  under  articles  oT 
separation,  may  be  sued  after  the  death  of 
her  husband  for  a  debt  contracted  by  her 
in  England  during  his  lifetime.  Ringsted 
and  another  v.  fane  Butler,  widow.  Do- 
wager Countess  of  Laneaborough,  in  In- 
land, 197 

2.  A  feme-covert  living  separate  from  ber 
husband,  and  having  a  competent  separate 
maintenance  duly  paid  to  ber,  may  be 
sued  alone  on  a  contract  made  by  her  ibr 
necessaries.     BarweU  v.  Anne  Breeh, 

371 

3.  By  settlement  before  marriage,  32  cows, 
dLC.,  and  the  increase  and  pnMuce  arisiiig 
therefrom,  the  property  of  the  woman,  are 
assigned  to  trustees  for  her  separate  use, 
the  husband  covenanting  to  permit  ber  to 
carry  on  the  trade  of  a  cow  keeper  for  ber 
sole  use.  After  the  marriaffe,  the  wife 
with  the  profiu  of  her  traae  purcbsset 
four  more  cowa.  Held  that  the  seitlemeot 
was  good  acainst  the  creditors  of  the  hus- 
band, and  thai  the  cows  purchased  after 
marriage  are  also  protected  by  it.  Hat- 
lingtan  and  another  v.  GUI  and  another. 

415 
See  WiTNBas,  No.  3. 
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IMPARLANCE. 

Ste  Practice,  No.  4. 

INDEMNITY. 
See  BsiBERT. 

INDICTMENT. 

1.  A  public  officer  is  indict  able  for  misbe- 
havior io  his  office.  The  King  ▼.  Bern- 
bridge,  327 

2.  Inoictment  stated  that  defendants  intend- 
iog  unlawfully,  &c.,  and  by  indirect 
means,  to  impoverish  H.  B.,  and  to  hinder 
him  from  using  bis  trade,  dec,  unlawfully 
conspired,  d&c.,  by  indirect  means,  to  im- 

S'verish  H.  B.,  and  to  hinder  him,  dec. 
eld  good. — Indictment  against  F.  E., 
and  six  others.  The  issue  stated,  "  And 
now,  that  is  to  say,  &c.,  cometh  the  said 
F.  E.  and  others,  by  H.  D.,  their  attorney, 
and  having  heard  the  said  indictment  read, 
they  say,  and  each  of  them  severally  says, 
that  they  are  not  guilty  thereof,  &.c. 
Aher  verdict  of  guilty,  held  aufficient. 
The  King  v.  Freeman  Eedee  and  others, 

337 
iSee  Office,  No.  1. 

INFANCY. 

See  Bill  of  Excbaitoe,  No.  1. 

INFERIOR  COURT. 
See  J  CJKISDICTION,  No.  1. 

INSOLVENT  ACT. 
^«e^RoifissoRT  Note,  No.  1. 

INSURANCE. 
1.  Josorance  of  the  ship  Duras, '*at  and 
from,  &Cm  during  her  stay  and  trade,  &c., 
nniil  her  safe  arrival  back  at  her  last  port 
of  discharge,  dec,  upon  any  kind  of  goods, 
sod  apon  the  body,  &c.,  of  the  ship." 
The  ship  being  lost  on  the  voyage,  the 
goods  were  transhipped  and  forwarded 
by  another  vessel.  Held  that  the  under- 
whiere  were  liable  for  an  average  loss  on 
the  goods  arising  from  the  capture  of  the 
last* mentioned  vessel.  Flantamour  and 
others  V.  Siaplee,  1 

i-  Policy  upon  any  kind  of  goods,  &c., 
valued  at  £1000,  being  on  profits  ex- 
pected to  arise  on  the  cargo  of  the  ship  in 
the  event  of  her  safe  arrival  at  Quebec, 
and  in  case  of  loss  the  insurers  agree  to 
pay  the  same  without  any  other  voucher 
than  the  policy.  Held  that  this  policy 
WM  not  void  within  the  19  G.  2,  c.  37, 
out  that  the  insured  were  entitled  to  re* 
cover.    Grant  v.  Parkinton,  16 

J.  Insurance  at  and  from  the  coast  of  Africa 
to  the  West  Indies,  with  liberty  to  ex- 
Change  goods  and  slaves.  The  ship  stayed 
at  the  coast  of  Africa  several  months,  and 
^•a  employed  as  a  receiving  ship  for 
wwea,  afterwards  put  on  board  other 
■hips,  which  was  the  employment  of 
factory  ship.  Held  that  this  was  a  devi 
i»«t.   BartUy  r.  Bmggin, 


a 

devia- 
39 


4.  The  concealment  of  letters  stating  that 
the  vessel  is  about  to  sail  early  the  next 
month  is  a  material  concealment,  and 
avoids  the  policy.    ShirUy  v.  Wilkinson, 

5.  Where  insurers  have  paid  the  amount  of 
the  loss  occasioned  by  the  demolition  of  a 
house  by  rioters,  they  may  maintain  an 
action  in  the  name  of  the  assured  against 
the  hundred  under  stat.  1  G.  1,  c.  5,  s.  6. 
Maaon  v.  Sainshurytind  another,  61 

6.  Policy  on  the  ship  Elizabeth  from  Tortola 
to  London,  with  warranty  to  sail  with 
convoy  for  the  voyage.  The  commander 
of  the  convoy  sent  a  ship  to  bring  up  the 
merchantmen  from  Tortola  (the  usual 
mode  of  conveying  ships  from  that  place) ; 
but  the  ship  so  sent  was  not  to  form  part 
of  the  convoy  for  the  remainder  of  the 
voyage.  The  Elizabeth  sailed  with  the 
ship  so  sent,  but  was  lost  before  she 
joined  the  commander  of  the  convoy. 
Held  that  the  warranty  was  complied 
with.    Manning  v.  Gitt,  74 

7.  A  Portuguese  ship  was  insured  and  war- 
ranted neutral.  She  carried  an  English 
supercargo — a  fact  which  was  not  known 
to  the  underwriter,  and  which  was  con- 
trary to  the  French  ordinance.  On  this 
ground  she  was  captured,  and  condemned 
as  a  prize.  Held  that  the  underwriter 
was  liable.  Hague  and  another  v.  Walter, 

79 

8.  A  squadron  of  ships  of  war,  assisted  bv 
land  forces,  having  captured  two  Spanish 
register-ships.  Held  that  the  officers  and 
crews  of  the  squadron  have  an  insurable 
interest  in  the  ships  captured,  under  the 
prize  act  19  G.  3,  c.  67,  before  condemna- 
tion. An  average  loss  opens  a  valued 
policy.    Le  Cras  v.  Hughes,  81 

9.  A  ship  warranted  Dutch,  and  sailing  un- 
der a  Dutch  name,  with  a  Dutch  sea-brief, 
was  captured  by  the  French,  and  con- 
demned by  sentence  of  the  French  Court 
of  Admiralty  as  English  property,  and  by 
an  English  name,  the  sentence  not  stating 
the  particular  grounds  of  condemnation. 
Held  that  this  sentence  was  conclusive 
evidence  that  the  ship  was  not  Dutch. 
Semble,  that  the  parties  warranting  a 
ship  to  be  neutral  are  bound  to  see  that 
she  is  documented  according  to  the  regu- 
lations of  the  belligerent  states.  Barzil- 
lai  v.  Lewie,  126 

10.  Insurance  on  ship,  cargo,  and  freight 
from  Tortola  to  London.  The  ship  was 
driven  back  to  Tortola,  and  being  found 
unfit  for  the  voyage,  and  it  being  impos- 
sible to  repair  her,  was  sold.  There  were 
no  other  vessels  at  Tortola  bv  which  the 
cargo  could  be  forwarded,  and  it  was  ac- 
cordingly sold  for  nearly  the  sum  insured. 
The  insured  having  abandoned.  Held  that 
this  waa  a  total  loss.  Manning  v.  New- 
ham,  130 

11.  A.  as  agent  for  various  persons  (but  not 
receiving  a  del  credere  commission),  ef- 
fected various  insurances  for  his  principals 
with  B.,  an  tinderwriter,  upon  which  in- 
surances various  losses  and  returns  of 
premium  were  due.  £.  having  become 
bankrupt.  Held  that  in  an  action  by  his 


292 


Index. 


aMignees  againat  A.  for  the  amount  of 
premiams,  toe  latter  could  not  set  off  the 
amount  of  the  losses,  or  of  the  returns  of 
premium.  Wilton  and  another,  assignees 
of  Fletcher t  v.  Creighton  and  another,  132 

12.  An  insurance  was  effected  on  eoods  on 
board  any  ship  or  ships  from  B.  to  L., 
sailing  within  certain  dates ;  and  another 
insurance  was  effected  in  the  same  terms, 
on  the  same  iroyage,  within  certain  other 
dales.  The  insurer  shipped  goods  on 
board  two  vessels,  and,  not  having  the 
policies,  made  a  declaration  before  a  ma- 
gistrate that  he  had  shipped  goods  to  the 
amount  of  £4809  on  board  vessel  A.  under 
the  first  policy.  Both  vessels  sailed  within 
the  time  mentioned  in  the  first  policy,  and 
A.  was  lost.  Held  that  this  wss  a  suffi- 
cient appropriation  of  the  first  policy  to 
the  goods  on  board  of  A.  Henchman  v. 
Offiey,  135 

13.  Two  prizea  being  carried  into  Liverpool, 
the  captor  save  orders  to  effect  an  insu- 
rance on  them  in  London.  One  of  the 
prizes  arriving  on  Sunday,  the  owner  sent 
a  despatch  to  nis  agent  in  London  stating 
that  fact,  and  expressing  fears  as  to  the 
other  ship.  The  express  reached  the 
broker  on  Tuesday  ;  on  that  day  an  entry 
was  made  at  LIoya*a  of  the  arrival  of  the 
vessel  at  Liverpool.  On  Wednesday  the 
captor*s  agent  effected  an  insurance  on 
the  other  vessel  at  a  premium  of  fifty  gui- 
neas per  cent.,  without  communicatmg  to 
the  underwriters  the  fact  of  the  express. 
Held  that  this  was  not  a  concealment 
which  vitiated  the  policy.  Court  v.  Jifar- 
tineau,  161 

14.  Warranty  that  a  ship  had  twenty  guns. 
It  is  no  breach  of  the  warranty  that  she 
had  only  twenty-five  men,  and  that  it  re- 
quired sixty  men  to  man  twenty  guns. 
Hide  V.  Bruce,  213 

15.  An  insurance  upon  a  ship  employed  in 
the  Greenland  trade,  on  *'ship,  tackle, 
apparel,  and  furniture,"  does  not  by  the 
usage  of  the  trade  cover  the  fishing-tackle. 
Hoekint  v.  Pickertgill,  222 

16.  Sailing  under  the  protection  of  an  armed 
ship  not  appointed  by  government  as  the 
convoy  is  not  a  compliance  with  a  war- 
ranty to  depart  with  convoy. 

The  general  rule  is.  that  in  order  to 
constitute  a  sailing  with  convov,  sailing- 
orders  must  be  obtained.  Hibbert  v. 
FigoUt  224 

17.  Where  the  captain  of  a  slave-shi^  mis- 
took Hispaniola  for  Jamaica,  whereby  the 
voyage  being  retarded,  and  the  water 
falling  short,  several  of  the  slaves  died  for 
want  of  water,  and  others  were  thrown 
overboard,  it  was  held  that  these  facts  did 
not  support  a  statement  in  the  declaration, 
that  by  the  perils  of  the  seas,  and  con- 
trary winds  and  currents,  the  ship  was 
retarded  in  her  voyage,  and  by  reason 
thereof  so  much  of  the  water  on  board 
was  spent,  that  some  of  the  negroes  died 
for  want  of  sustenance,  and  others  were 
thrown  overboard  for  the  preservation  of 
the  rest.     Gregeon  v.  Gilbert ,  232 

18.  An  insurance  office,  having  paid  the  as- 
aured  the  amount  of  the  loss  sustained  by 


him  in  consequence  of  a  demoUBhtni^  by 
rioters,  sued  by  hnndreders  luuier  thie 
Stat.  1  G.  1,  St.  2,  e.  5,  s.  6,  in  their  own 
names.  Held  by  Iiord  Mansfield  and 
fiuller,  J.  [Willes  and  Ashorst,  J  J.,  dis- 
sentient] ,  that  the  office  was  not  entitled 
to  recover.  The  London  Aesurance  Com" 
fMnu  V.  Sainsbury  and  another,  245 

19.  Where  goods  were  insured,  warranted 
neutral,  on  board  the  Thesis,  "  a  Tnacao 
ship.**  and  the  ship  and  goods  were  cap- 
tured by  the  Spaniards,  and  condemned 
as  a  *'good  and  lawful  capture,"  it  was 
held  that  thia  sentence  was  coodusiye 
evidence  that  the  goods  were  not  neutral. 
Saluceir,  Woodmaa,  346 

20.  The  defendant  having  chartered  a  ship, 
put  her  up  at  Lloyd's  with  notice  that  she 
would  sail  with  the  first  convoy.    The 
plaintiffs  shipped  goods  on  board,  and  in- 
sured them  with  a  warranty  that  the  ship 
should  sail  with  convoy.    Before  the  ship 
sailed  the  preliminanes  of  peace  were 
gazetted,  and  hostilities  on  the  part  of  the 
king's  subiects  were  forbidden,  and  ships 
taken  by  tne  various  powers  within  cer- 
tain limits  and  certain  times,  were  to  be 
restored.    Government  appointed  no  con- 
voy, and  the  ahip  Bailed  without,  but  vrith 
French,  Spanish,  and  American  passports. 
No  notice  waa  given  by  the  defendant  to 
the  plaintiffs  that  the  ship  was  about  to 
sail  without  convov.    The  ahip  was  ran 
down  and  lost  the  day  after  she  sailed.  In 
an  action  against   the   defendant    for  a 
breach   of    nia    contract,    whereby  the 
plaintiffs  were  deprived  of  the  benefit  of 
their  policy.  Held  that  the  plainiifis  were 
entitled  to  recover.    FhUlips  and  another 
v.  Baillie,  374 

21.  Policy  of  insurance  "at  and  from  Ja- 
maica to  Liverpool,  warranted  to  sail  on 
or  before  the  first  of  August :"  the  vessel 
not  sailing  before  the  1st  of  Aogost,  Held 
that  risk  was  not  divisible,  ana  that  the 
assured  was  not  entitled  to  a  return  of  any 
part  of  the  premium.  Meyer  v.  GregtWi 

402 

22.  Policy  '*  on  goods,  specie,  and  effects," 
at  and  from  London  to  Aladras  and  Chios, 
with  liberty  to  touch,  atay,  and  trade  at 
any  ports,  &c.,  until  the  vessel  shall  ar- 
rive at  her  last  loading-port  in  the  East 
Indies  or  China.  Held  that,  by  the  usage 
of  the  East  India  trade,  this  policy  cofeiv 
an  intermediate  voyapre  from  Madras  to 
Bengal,  the  vessel  arriving  at  Madras  too 
late  to  proceed  that  aeason  to  China. 

The  words  "goods,  specie,  and  electa," 
by  the  usage  of  trade,  cover  a  sum  of  mo- 
ney advanced  by  the  captain  for  the  bene- 
fit of  the  ahip.  and  for  which  he  charges 
respondentia  interest.  Gregory  v.  Ckrittie, 

See  Riot  Act. 

IRREGULARITY. 
See  Pbocsss,  No.  1. 

JOINDER  OF  COUNTS. 

See  Executor,  No.  1. 


Index. 


293 


JUDGMENT. 


1.  All  jadgments  relate  to  the  first  day  of 
the  term,  and  the  priority  of  one  of  two 
iadgmentfl  signed  on  the  same  day  cannot 
be  averred.     Lord  Forekegter  v.  jPef  rte, 

261 

S.  The  Court  will  not  set  aaide  a  jadgment 
by  defirah  to  let  in  a  plea  of  bankruptcy. 
Staford  ▼.  Bonntiee,  400 

3.  WBere  a  judgment  by  default  is  set  aside 
00  payment  of  costs,  the  plaintifi*  is  to  be 
placed  in  the  same  situation  as  if  it  had 
Dot  been  set  aside.    AnonymouM,         431 

JURISDICTION. 

1.  Debt  on  the  jadgment  of  the  hundred 
ooort  of  St.  Briaveirs.  Pies,  that  the 
caoas  of  action  did  not  arise  within  the 
jurisdiction  of  the  inferior  court,  on  de- 
Drarrer  held  good.     Herbert  y.  Cook,  101 

S.  Id  a  plea  of  foreign  attachment  it  must 
be  stated  that  the  garnishee  resided  with- 
in the  jurisdiction  of  the  mayor's  court. 

Qucre,  Whether  it  is  necessary  to  aver 
that  the  defendant  below  had  notice,  and 
that  the  plaint ifl'  above  was  indebted  to 
the  plaintifl*  below  f  Tamm,  widow,  v. 
WiUiams  and  another,  281 

See  Raxsom  Bill. 

JUSTICE  OF  THE  PEACE. 
See  NoTicB,  No.  1. 

LANDLORD  AND  TENANT. 
•See  Assignee,  No.  1.    Lease,  1. 

LEASE. 

J.  B.,  being  wrongfally  dispossessed  of 
certain  premises,  executed  the  following 
deed:— '» Be  ii  remembered  that  J.  B. 
oiih  let  and  by  these  presents  doth  de- 
mise to  R.  F.  (the  premises),  as  now  held 
by  W.  F.,  for  the  full  space  or  term  of 
twenty-one  years,  to  commence  the  first 
day  of  May  or  the  first  day  of  November, 
whichever  first  happens  after  the  said  J. 
B.  recovers  the  said  lands  finom  the  heirs, 
*c,  the  said  R.  F.  covenanting  and  agree- 
ing, on  the  foregoing  conditions,  to  pay 
to  the  said  J.  B.,  £c.,  the  sum  of,  &c. 
Lesses  with  power  of  distress,  and  clauses 
of  re-entry,  and  all  other  clauses  usual  be- 
tween landlord  and  tenant,  to  be  drawn 
tnd  signed  at  the  request  of  either  party 
u  Boon  as  the  said  J.  B.  recovers  the 
laodt,"  &c.  Held  that  this  instrument 
operated  as  a  present  demise.  Barry  and 
another  v.  NugetU,  179 

LIBEL. 
See  Vence,  No.  1.^ 

LIEN. 
l^CTi  have  not  a  general  lien  independent 
01  the  usage  of  trade.  Bennet  v.  Johiuon, 

387 

LOSS. 
See  Iesubahce,  No.  1, 9, 10. 


MAGISTRATE, 
See  Notice,  No.  1. 

MANDAMUS. 
See  CoBPOEATioH,  No.  2.    Matoe,  1,  2. 

MARKET. 

The  owner  of  a  market  within  a  town  who 
receives  stallage  for  the  stalls  erected 
therein  on  his  own  land,  may  maintain  an 
action  against  a  person  who  erects  other 
stalla  within  the  town  upon  hia  own  land, 
for  the  sale  of  articles  which  pay  no  toll  to 
the  owner  of  the  market.  Motely,  Bart.. 
T.  Chadwiek  and  another,  117 

MARRIAGE. 

iSee  CoNSPiEACT.    Husband  and  Witb, 
No.  1,2,  3.    Plbadibo,  No.  6. 

MAYOR. 

1.  The  Court  will  grant  a  rule  for  a  manda- 
mus to  serve  the  office  of  mayor,  upon  an 
afiidavit  merely  stating  the  election  and 
refusal.     The  King  v.  Simmone,  237 

2.  Where  the  mayor,  who  presides  at  the 
election  of  a  new  mayor,  is  only  mayor 
de facto  and  not  dejure,  and  is  subsequently 
removed  by  judgment  of  oueter,  the  elec- 
tion of  the  new  mayor  is  void,  and  the 
Court  will  grant  a  maMdamttf  for  the  elec- 
tion of  a  new  mayor  under  statute  11  Geo. 
1,  c.  4,  although  a  quo  warranto  is  depend- 
ing against  the  present  mayor.  The  Xing 
y.  The  Corporation  of  Bridgwater,        379 

MESNE  PROFITS. 

In  an  action  of  trespass  for  metfie  profits  by 
the  lessor  of  the  plaintiff*,  after  a  recovery 
in  ejectment,  it  is  no  answer  to  the  action 
that  a  remittitur  damna  has  been  entered 
on  the  record  in  the  action  of  ejectment. 
Harper  v.  Eylee,  399 

iSee  Special  Damage. 

MISBEHAVIOR. 
See  Ofpicb,  No.  1. 

MORTGAGE. 

The  mortgagee  of  a  ship  cannot  sue  in  bis 
own  name  for  the  freight  accruing  after 
the  mortgage.    Chinnery  v.  Blajckman,  391 

See  Babkbuptct,  No.  4. 

MUTUAL  CREDIT. 

The  defendant  and  one  Cox  purchased  a 
string  of  pearls  with  money  advanced  hj 
the  defenoant,  and  agreed  that  the  pront 
and  lose  thereon  should  be  equally  divided, 
Cox  paying  his  share  of  interest  till  the 
pearls  were  sold.  Cox  became  bankrupt, 
being  indebted  at  that  time  to  the  defen- 
dant. The  pearia  were  afterwards  sold, 
and  the  money  was  received  by  the  defen- 
dant. In  an  action  by  the  assignees  of 
Cox  for  his  share  of  the  money  received, 
it  was  held  that  the  defendant  waa  entitled 
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to  Bet  oflTthe  debt  clSie  from  Cox  to  hitn- 
aeir,  this  being  a  case  of  mutual  credit 
within  the  atatote  5  Geo.  2,  c.  30,  a.  28. 
French  and  others,  assignees  of  Cox  v. 
Fenn,  257 

iSee  Ihsusakcb,  No.  11. 

NEUTRALITY. 
Ste  Iksuramcb,  No.  9. 

NEW  ASSIGNMENT. 
See  Costs,  No.  1. 

NEW  TRIAL. 

1.  Motion  for  new  trial  on  the  ground  of 
perjury.    Macpkerton  y.  Petrie,  26 

2.  Motion  for  new  trial  on  the  ground  of  per- 
jury, or  to  atay  proceedinga.  Pttrie  y. 
Jtf&es,  27 

3.  After  a  conyiction  for  peijury,  it  is  no 
ground  for  a  new  trial  that  the  jur3r.  nesi- 
tated  in  giving  their  verdict ;  nor  w^l  the 
Court  receive  affidavits  of  the  jurymen 
stating  that  they  did  not  intend  to  find  a 
verdict  of  guilty.     The  King  v.  Parker, 

242 

4.  lntUbiiatu9  ataumpiit  for  goods  sold  and 
delivered.  Plea  plene  administraeit.  It 
appeared  that  the  gooda  were  aold  to  be 
paid  for  on  the  marriase  of  the  plaintiff, 
which  did  not  happen  till  fifteen  years  after 
the  aale.  Objection  at  the  trial,  that  this 
beinc[  a  apecial  contract  could  not  be  given 
in  evidence  under  this  form  of  declaration. 
Verdict  for  plaintiff.  On  motion  for  new 
trial,  Held,  that  whether  the  form  of  the 
declaration  was  right  or  not,  the  Court 
would  look  to  the  merits;  and,  as  no  in- 
juatice  had  been  done,  they  would  not  grant 
a  new  trial.  Stokes  v.  Saunders,  adminis- 
tratrix, 401 

5.  On  a  new  trial  a  fresh  notice  of  trial  is 
necessary.    Bingley  v.  Mattiton,        402 

NOTICE. 

In  a  notice  of  action  against  a  juatioe  of 
the  peace,  an  endorsement  on  the  notice  of 
action,  "given  under  my  hand  at  Durham,*' 
ia  not  a  sufficient  endorsement  of  the  attor- 
ney's place  of  abode  within  the  statute 
24  Geo.  12,  c.  44,  s.  1.     Taylor  v.  Fenwick, 

178 

NUISANCE. 

Trespass  brought  by  order  of  the  Court  of 
Chancery,  to  try  whether  a  bank  erected 
by  the  plaintiff  was  a  nuisance  to  the  har- 
bor of  Wells.  The  jurj  found  for  the  de- 
fendants, and  accompanied  the  verdict  with 
the  following  observations,  which  were 
endorsed  on  the  postea,  "  The  jury  also 
find  that  they  all  agree  that  the  continu- 
ance of  the  bank  is  some  injury  to  the  har- 
bor, but  are  not  all  ag[reed  to  its  being  a 
material  injury.  That  it  did  not  appear  to 
the  jury  that  any  legal  proceedings  were 
had  within  th6  spare  of  twenty  years  from 
the  time  of  ihe  erection  of  the  bank." 
Held,  that  this  finding  was  no  ground  for 
setting  aside  the  verdict,  either  as  showing 


that  the  nuisance  was  imroalerial,  orthat 
the  possession  of  the  bank  by  the  plaiotifi* 
for  twenty  years  waa  a  bar.  Folkes  v. 
Chadd  and  others,  340 

OFFICE. 

A  public  officer  is  indictable  for  misbe- 
havior in  his  office.  The  Kistg  t.  Bern- 
bridge,  327 

PARTNERSHIP. 

By  articles  of  pannership  it  was  covenanted 
that  the  trade  (of  a  brewer)  should  con- 
tinue for  eleven  years,  with  a  proviso,  that 
if  either  of  the  parties  should  be  so  minded, 
on  giving  six  months'  notice  to  the  other, 
he  should  be  at  liberty  to  quit  the  trsde 
and  myaterv  of  a  brewer,  and  the  other 
party  snould  be  at  liberty  to  continue  the 
trade  on  hia  own  account.  Held,  that  the 
party  giving  notice  eonld  not  carry  on  the 
trade  on  his  own  account.  Cooper  r,  Wat- 
eon,  413 

PAYMENT  INTO  COURT. 

In  an  action  against  a  coach-owner  for  losing 
a  trunk,  the  defendant  was  allowed  to  paj 
into  Court  the  amount  of  the  sum  to  which 
he  had  by  notice  limited  his  responsibility 
Hutton  v.  BoUon,  59 

PENALTY. 
See  Gaxb,  No.  2.    Brxbut. 

PERJURY. 

Where  a  true  bill  for  perjury  had  been  ibaod 
againat  two  of  several  wiineaaes  upoo 
vniose  evidence  a  verdict  had  been  ob* 
tained,  the  Court  refuaed  to  grant  a  neir 
trial. 

Before  a  new  trial  can  he  granted,  a 
probable  ground  must  be  laid  to  ahow  that 
the  verdict  was  obtained  by  peijury. 
Benjield  v.  P^rie,  24 

Set  EviDiHcs,  No.  4. 

PETITIONING  CREDITOR'S  DEBT. 
See  Bill  of  Exchange,  No.  5. 

PLEADING. 

1.  Debt  on  bond  conditioned  to  pay  JC50,  in 
case  the  defendant  should  not  procure  J. 
H.,  then  impressed,  to  appear  and  deh>er 
himself  whenever  he  should  be  ctUed 
upjn.  1st  plea,  that  J.  U.  was  not  called 
upon.  dec. ;  2d  pica,  that  J.  H.  wss  no- 
la  wfully  impressed,  and  that  it  was  unlaw- 
fully agreed  between  the  plaintifi*  and  J- 
H.  that  the  plaintiff  ahould  diacharge  J.H., 
who  shouia  pay  as  a  gratuity,  &e.;  and 
that  defendant,  at  the  request  of  J.  H..  be- 
came bound  for  the  payment.  Replica- 
tion to  first  plea,  that  the  plaintiff  called 
upon  and  required  the  defendant  to  pro- 
cure J.  H.  10  appear.  Special  demarrer 
thereto,  and  general  demurrer  to  2d  plea. 
Held,  that  both  the  firat  and  second  pleas 
were  good.    Pole  v.  Horrobin,  ^^ 
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2.  In  an  action  of  debt  for  a  penalty  under  3 
Geo.  3,  c.  20,  a.  16,  for  acting  as  a  major 
of  inilitia  without  being  dulv  qualified,  it 
w  sufficient  to  aver  that  the  defendant 
acted  aa  auch  major,  "not  being  io  man- 
ner qualified  bv  the  laws  and  statutes  of 
the  realm.'*     Mobertt,  qui  Com,  ▼.  Irvine, 

194 

3.  Action  on  a  promissory  note  made  in 
favor  of  one  J.  M.  Plea,  the  statute  of 
Qsury.  Replication,  protestins  the  cor- 
rupt agreement  between  defendant  and  J. 
M..  aiates  that  defendant  did  not,  in  por- 
raance  of  any  auch  corrupt  agreement,  nor 
for  any  auch  parposea  as  are  in  the  plea 
mentioned,  make  the  note,  and  concluding 
to  the  oonntry.  Special  demurrer  on  the 
ground  that  the  replication  should  have 
concluded  with  a  Torification,  and  so  held. 
MMmerv.  Wilkes,  218 

i.  Where  an  executor  pleads  the  general 
issue  and  pleite  adminittravii,  and  the 
former  plea  ia  found  against  him  and  the 
latter  for  him,  he  ia  entitled  to  the  postea, 
Colkeon  y.  Drinkwaier,  239 

5.  Debt  on  bond  conditioned  for  the  payment 
of  £5000  at  certain  timea,  and  performance 
ofoovenanta  in  an  indenture.  Plea,  staling 
the  payment  of  the  money  at  the  times, 
and  performance  of  the  covenants.  Re- 
plication that  the  defendant  did  not  pay 
the  money  nutdo  etformA,  and  concluding 
to  the  country.  Special  demurrer  on  the 
ground  that  the  replication  ought  to  have 
concluded  with  a  verification.  Held,  that 
the  conclusion  to  the  country  was  good. 
Bfuk  V.  Leake,  255 

6.  Declaration  lor  goods  sold  and  delivered. 
Plea,  coverture  of  the  defendant  in  abate- 
ment. Replication,  that  at  the  time  of  the 
making  the  promises  defendant  was  living 
separate  and  apart  from  her  husband  in 
adultery,  and  that  she  made  the  promises 
on  ber  own  credit,  and  for  her  own  neces- 
nry  use,  &c.  Demurrer.  Held,  that  the 
plea  was  bad  in  abatement,  as  not  giving 
a  better  writ.     Turtle  r.  Lady  ^orslev, 

7*  In  an  action  on  a  charter-party  by  which 
the  defendants  covenanted  to  unload  and 
receive  the  cargo  at  Charleatown,  and  then 
and  there  put  on  board  100  tons  of  goods, 
^c,  the  plaint ifia  assigned  as  a  breach 
that  no  gooda  were  put  on  board.  The 
defendants,  after  oyer  of  the  charier-party, 
in  which  there  was  a  proviM  that  the 
freiflht  of  the  homeward  cargo  should  be 
paid  on  delivery  at  London,  pleaded  that 
the  vessel  never  arrived  in  London  on  the 
homeward  voyage,  but  waa  lost.  On  de- 
murrer, the  plea  was  held  bad.  Stephen- 
»oa  y.  Frice  and  another,  353 

0.  Action  on  a  charter*  party  for  not  loading  a 
amp.  The  defendant  (being  under  terms 
to  plead  issuably)  pleaded  that  a  survey  of 
toe  ship  was  had  by  order  of  the  Admi- 
^uy  Court  of  St.  K!itt*s,  and  she  was  de- 
clared insufiicient ;  wherefore,  &.c.  Held, 
that  this  was  not  an  issuable  plea,  and  that 
^hepUiniiff  might  sign  judgment.  Vnlle 
^Oardiner,    *        *    ^     *  354 

^«e  CoxDmoii  Precbdbiit,  No.  1.    Ex- 
ecutor, No.  I. 


POSTEA. 
See  Plsadiko,  No.  4. 

POWER. 

The  Countess  of  Burlington  by  will  devised 
certain  eatates  to  trustees  to  the  use  of 
W.  Lord  Cavendish  for  life  ;  remainder  to 
trustees  to  preserve,  3&c. ;  remainder  to 
the  use  of  one  or  more  of  such  of  the  child 
or  children  of  W.  Lord  C.  for  such  estate 
and  eatates,  and  in  such  shares  and  pro- 
portions, and  under  and  subject  to  such 
powers,  provisoes,  restrictions,  dec,  as  the 
said  W.  Lord  C.  should  by  any  deed,  &c., 
or  by  hia  last  will.  Sec,  direct,  limit,  or 
appoint.  W.  Lord  C.  by  his  will  devised 
the  premises  to  trustees  to  the  use  of  his 
son  Richard  for  life ;  remainder  to  trus- 
tees to  preserve ;  remainder  to  trustees 
for  a  term,  for  providing  jointures  alSa 
portions  for  the  wife  and  children  of  Ri- 
chard ;  remainder  to  the  first  and  everv 
other  son  of  Richard  in  tail  male ;  witn 
remainder  to  testator's  son  George  for 
life,  and  the  sons  of  that  son  in  tail  male ; 
remainder  to  his  eldest  son  William  in 
fee.  The  will  contained  considerable  be- 
quests of  personalty  to  all  the  children. 
Held  that  this  was  a  good  execution  of  the 

Sower,  and  that  if  not  good  as  to  the  chil- 
ren  of  Richard,  that  the  limiution  to 
George  took  effect.  Doe,  on  the  dem.  of 
the  Puket  of  Devonehire  and  Portland, 
and  Dueheu  of  Portland,  his  wife,  v.  Lord 
George  Henry  Cavendieh,  48 

POWER  OF  ATTORNEY. 

Vict  nailing- billa  are  not  assignable,  but  by 
uaage  a  power  of  attorney  to  the  attorney, 
hia  aubstitutes  and  assigns,  to  receive  the 
money,  auihorizea  the  attorney  to  assign. 
Such  a  power  is  called  a  general  power, 
in  contradistinction  to  a  special  power, 
which  authorizes  the  attorney  only  to  re- 
ceive. Where  an  attomev,  acting  under 
the  latter  power,  deposited  certain  victn- 
allins-billa  with  the  defendant  as  a  aecu- 
rity  for  money  borrowed  from  him,  in  an 
action  of  trover  by  the  payee  of  the  billa, 
Held  that  the  plamtiff  waa  entitled  to  re- 
cover.    Tonkin  v.  Fuller,  300 

PRACTICE. 

1.  Where  a  prisoner  is  supersedeable,  he 
may  be  detained  by  the  same  plaintiff  for 
another  cause  of  action ;  but  if  in  hia  affi- 
davit the  plaintiff  includes  the  cauae  of 
action  on  which  the  defendant  ia  auper- 
sedeable,  the  Court  will  discharge  the  de- 
fendant on  filing  common  bail.  Coekeon 
▼.  Foster,  254 

2.  The  Court  will  not  discharge  on  common 
bail  a  defendant  held  to  bail  on  a  judse's 
order  granted  upon  the  copy  of  an  affida- 
vit of  the  debt  made  at  Hamburgh,  au- 
thenticated by  the  magistrates  of  that 
city,  and  corroborated  by  the  affidavit  of 
peraons  here  to  the  credit  of  the  party 
making  the  affidavit.  Bovara  v.  Bessesstt, 

336 

3.  Where  the  original  writ  is  againat  two, 
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and  the  pbiottff  d«clare«  agaiost  them 
aeparately,  the  Coon  will  not  set  aaide 
the  procMdiogs.  Dunut  v.  Sawaid,  400 
4.  The  Coort  will  not  grant  a  rale  for  an 
imparlance ;  the  defendant  may  take  it 
withoat.    FkUipg  y,  BardtMge,  414 

See  Wtthiss,  No.  2.    Patmsitt  utto 
CouBT.    Costs. 


PRINCIPAL. 

See  BAih,  No.  1.    Aom. 
No.  U. 


laSURAJICB, 


PRISONER. 
See  Pbacticb,  No.  1. 

PRIZE  MONEY. 

See  Rahsom  Bill.    Afpbbhticb,  No.  1. 
IirsuBAMCB,  No8.  7  and  8. 

PROCESS. 

Where  there  is  an  irregularity  in  the  no- 
tice at  the  foot  of  the  copy  of  a  latitat 
which  18  served  in  November,  an  applica- 
tion to  set  aside  the  proceedings  for  irre- 
gularity made  at  the  end  of  Hilary  Term 
is  too  late.  Elan  y.  Reee,  382 

See  Pbacticb,  No.  11. 

PROMISSORY  NOTE. 

Where  a  debtor  is  discharged  under  an 
insolvent  act,  and  afterwards  gives  a  pro- 
missory note  for  a  debt  due  before,  there 
is  a  good  consideration  for  such  note,  and 
he  may  be  sued  upon  it.  Beet  ▼.  Barber, 

188 

PROTEST. 
See  Bill  of  EzcBAiroB,  No.  4. 

PROXY. 

A  proxy  made  by  a  canon  to  act  for  him  in 
his  absence  in  all  corporate  business  is 
not  revoked  by  the  canon  making  the 
proxy  having,  in  an  intermediate  period, 
appeared  and  acted  for  himself.  Eyre  v. 
Lovell  and  another,  66 

QUALIFICATION. 
See  Game,  No.  1. 

QUO  WARRANTO. 
See  Matob,  No.  2. 

RANSOM  BILL. 

Action  on  a  ransom  bill  containing  a  clause 
that  the  bill  should  be  enforced,  though 
the  hostage  ahould  die  or  the  vessel  be 
retaken,  rlea,  that  before  the  captor  got 
into  port  he  was  taken,  with  the  hostage 
and  ransom-bill  on  board ;  and  being  re- 
quired to  deliver  up  all  papers,  fraudu- 
lently did  not  deliver  up  the  ransom-bill. 
Demurrer.  Held  by  Lord  Mansfield  that 
the  plea  was  bad ;  but  by  ihe  other  jus- 
tices, that  the  Court  had  no  jurisdiction, 


this  being  a  matter  of  prise,  oogniiable 
by  the  Admiralty  Court.  AniJhm  v.  Fitker, 

166 

REASONABLE  TIME. 
See  Bill  of  Exchahob,  No.  2,  3. 

RENT. 
AssioNEB.    Fm,  No.  2. 

REPLEVIN. 

A  recovery  in  replevin  is  a  bar  to  an  action 
for  excessive  distress.  PkUlms  ▼.  Berry. 
man,  287 

RESERVATION. 

A.  being  seised  of  a  mill,  and  having  a  sole 
fishery  in  the  waters  of  the  mill,  grsoted 
the  mill,  with  all  waters,  streams,  &c, 
necessary  in  working  the  same,  "  except 
and  always  reserving  the  right  and  prin- 
lege  of  fishing  in  the  waters  of  the  said 
mill."  Held,  that  this  was  an  exeeptioa 
of  the  sole  fishery,  and  not  a  reservaiion 
of  a  new  easement.  LardFagei  v.  MSla. 

43 
iSee  Common,  No.  1. 

RESIGNATION. 
See  Bond  of  Resioratioit,  No.  1,  2. 

RETAINER. 
See  Attobrbt. 

RIOT  ACT. 

An  action  maybe  maintained  uuder st.  I  G 
1,  St.  2.  c.  5,  against  hundredors,  by  the 
trustee  in  whom  the  property  in  a  house 
of  correction,  belonging  to  the  county,  is 
vested,  for  the  derooliiion  of  the  honse  bf 
rioters.    Onelow  v.  Smiik  and  soother, 

348 

See  Irsubarcb,  Nos.  1  and  1& 

SCHOOLMASTER. 

In  ejectment  against  a  schoolmaster  who 
has  been  removed  by  sentence  of  the 
trustees  of  the  school  for  misbeharior.  it 
is  not  necesfary  for  the  lessors  of  the 
plaintifi*  to  prove  the  grounds  of  the  seo- 
tence,  nor  can  the  defendant  disprore 
them. 

The  defendant  may  give  in  evidenee 
the  declarations  of  a  former  trustee  wbo 
signed  the  sentence,  and  who  is  siooe 
dead,  for  the  purpose  of  showing  that  hi* 
signature  was  corruptly  obtained. 

Where  the  constables  of  a  township  are 
(amongst  others)  made  trustees  of  a  school, 
in  ejectment  by  the  trustees  against  the 
schoolmaster,  it  is  sufficient  to  show  that 
the  constable  acted  as  such,  witboot 
proving  his  election  and  swearing  io.  ZW 
on  the  dem.  of  Davy  and  others  v.  Bed- 
don,  310 

*       SCRIVENER. 
See  Bakkbuftct,  No.  3. 
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SEST-OFF. 
See  EzECTTTOK,  No.  1. 

SALVAGE. 
See  BoTTOMBT  Boud,  No.  1. 

SHERIFF. 

1.  The  Bh«nir  having  retarned  the  writ, 
may  be  ruled  on  the  same  day  to  bring  in 
ibe  body ;  and  if  he  disobeys,  may  be  at- 
tsched ;  but  the  Coart  will,  at  the  instance 
of  the  defendant,  set  aside  the  attachment 
on  payoient  of  costs  in  case  there  are 
menta.     Goodwin  ▼.  Montaguet  235 

2.  Semble,  that  a  bond  to  a  sherifT,  the  con- 
dition of  which  recites  that  the  sheriff,  by 
Tirtae  of  JC. /a.,  had  seized  and  taken  in 
eiecation  of  the  goods  and  chattels  of  R. 
V.  diTCTB  goods  and  chattels,  and  that  the 
sheriff',  at  the  request  of  the  obligor,  had 
quitted  possession,  and  agreed  to  return 
•mUm  bona,  and  then  for  indemnifying  the 
sheriff  for  so  doing,  is  illegal.  Wright  t. 
Lord  Vemey,  240 

See  BAHKKvrrcT,  No.  6. 

SHIP. 
^celiisvKARCB,  Cabbisb,  Moktgaob,  Bank- 

BUPTCY. 

SLANDER. 

Words  imputing  a  crime  are  actionable, 
although  they  describe  it  in  vulgar  lan- 
guage, and  not  in  technical  terms.  CoU 
MS  y.  Godwin,  90 

SPECIAL  DAMAGE. 

In  irenMss  for  mesne  profits  after  ejectment 
for  the  recovery  of  a  house  used  as  an  inn, 
the  plaintiff  cannot  recover  the  Ion  which 
be  l^as  sustained  by  the  defendant  shut- 
iog  up  the  inn,  and  destroying  the  cus- 
tom, unless  the  damase  be  specially  stated 
in  the  declaration.    Dunn  v.  Large,     335 

STATUTE  OF  FRAUDS. 

A.  and  B.  came  to  the  plaintiff's  warehouse 
and  agreed  for  a  parcel  of  goods  for  A., 
and  B.  said  he  would  guarantee  the  pay- 
ment. A.  afterwards  came  alone  and 
ordered  other  goods,  when  the  plaintiff 
•ent  to  B.  and  asked  him  whether  he 
woold  engage  for  A.  B.  replied,  **  I  will 
pay  you  it  he  doea  not."  Tne  goods  were 
•obsequently  delivered  to  A.  Held  that 
this  wsa  a  collateral  promise  by  B.,  and 
required  to  be  in  writing  by  the  statute  of 
fiauds.    Feckhamy.Faria,  13 

STAYING  PROCEEDINGS. 
See  Costs. 

SUBPCENA. 
See  WiTVtss,  No.  1,4. 

SUPERSEDEAS. 
See  Practice,  No.  1. 


TERM. 
See  EviDivcB,  No.  5. 

TITHE. 

Where  turnips  are  drawn  in  small  quantities 
at  a  time,  the  tithe  may  be  set  out  by 
placing  aside  everv  tenth  turnip,  and  it  is 
not  necessary  to  place  the  tithe  in  heaps, 
unless  the  farmer  gathers  the  turnips  into 
heaps  for  himself.    Blarney  ▼.  Whittaker, 

183 

TOLL. 

See  Marxr. 

TRESPASS. 

Trespass  for  breaking  and  entering  close 
ana  digging  coals.  Plea,  that  close  was 
part  ortee-farm  lands  of  R.,  that  (10  Jac. 
1)  the  mines  under  those  lands  were 
granted,  &c.,  and  derivea  title  under  the 
grant  and  justifies.  Replication,  that  no 
right  of  entry  accrued  within  twentjr  yesrs 
of  the  trespass.  Issue  thereon.  Evidence 
that  the  granteea  had  dug,  within  twenty 
years,  under  other  fee-farm  lands  in  R. ; 
but  no  evidence  of  diggins  under  the 
plaintiff's.  Evidence  also,  that  plaint iiL 
or  his  predecessors,  had  not  dug.  Held 
that  the  defendants  were  not  barred. 
Bodgkineon  ▼.  Fletcher  and  others,        31 

TRIAL.       . 

See  Term,  No.  1.    Nrw  Trial,  No.  1,  2, 
3,4.    WmiKss,  No.  2. 

TRUSTEES. 
iSee  Schoolmaster.  Riot  Act, 

VENUE. 

1.  In  an  action  for  a  libel  published  in  a 
newspaper,  the  Court  will  not  change  the 
venue  to  the  county  in  which  the  paper 
was  published.    Hoekin  v.  Ridgway,  216 

2.  An  attorney  when  sued  has  not  the  privi- 
lege of  changing  the  venue  to  Middlesex. 
Sparke  v.  Stokee,  one,  dec.  355 

VERIFICATION. 

See  Pleading,  Nos.  3,  5. 

VICTUALLING  BILL. 

See  Power  op  Attorkey. 

WAGES. 
See  ArrRSiTTicE,  No.  1. 

WARRANTY. 

See  Insurakcb,  Nos.  6,  7,  14,  16,  19,  21. 

WAY. 
See  Costs,  No.  1. 

WEIR. 
iSiie  Fishery. 
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WIFE. 
SeeHvnAnn  Ain>  Wife. 

WITNESS. 

1.  A  witneM  coining  from  abroad  to  give 
evidence  in  a  caoee  here,  withoot  beine 
eerved  with  a  sobpoBoa,  ie  privileged 
from  arrest.     Walpah  v.  Alexander,     45 

2.  The  Court  will  not  put  off  a  trial  on  the 
ground  of  the  absence  of  a  material  wit- 
neis  when  it  appears  no  application  has 


made  to  the  witness  to  know 
whether  he  will  appear.  Worteiey,  Ban. 
V.  BUtet,  5S 

3.  In  an  act  ion  hj  a  woman  suing  as  a/onu 
!     aoU,  her  bosband  is  an  incompetent  wit- 
ness for  the  defendant  to  pcove  her  mar- 
riage.    Bentley  v.  Cooke,  422 

4.  When  a  witneaa  ia  subpoenaed  to  attend 
at  the  sittings,  and  the  canoe  la  made  a 
reaunet,  the  sobpcBna  moat  be  resealed 
and  reserved,  ana  if  the  witneaa  is  oolf 
served  with  a  notice  to  attend  at  the  last 
sittings,  the  Court  will  not  grant  an  at. 
tachment.    Sfdenkam  v.  Bandt  429 
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CASES 

ARGUED  ASB  DETERMINED 

19  TBI 

COURT   OF    KING'S    BENCH, 

IV 

IN  TH£  TWENTT-FIFTH  YEAR  OF  THE  REIGN  OF  GEORGE  III. 


EADES  V.  VANDEPUT.    Nov.  9. 

The  master  of  an  apprentice  is  entitled  to  the  irages  earned  by  him  in  a  man-of-war  ; 
and  may  recover  Uiem  from  the  captain,  although  the  latter  had  no  notice  of  the  ap- 
prenticeship beyond  the  assertion  of  the  apprentice. 

This  was  an  action  brougbt  by  the  master  of  an  apprentice  against  the 
captain  of  a  man-of-war^  for  the  wages  of  the  apprentice,  during  the  time  he 
had  served  on  board  the  defendant's  ship,  and  which  the  defendant  had  re- 
oeifed  from  goyemment.  The  cause  was  tried  at  Guildhall^  at  the  sittings 
after  last  Trinity  Term^  before  BulleR;  J.^  when  a  verdict  was  found  for  the 
plantiff. 

Enkine  now  moved  for  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial,  on  the  ground  that  the  defendant  had  no  other  evidence  that  the  boy 
vu  an  apprentice  but  hia  own  assertion ;  which  he  contended  was  not  suffi- 
cient to  make  it  incumbent  upon  the  defendant  to  discharge  him.  The  boy 
had  been  clothed  by  the  Marine  Society,  and  seift  on  board  the  defendant's 
ship.  Enkine  admitted  that  if  the  indenture^  or  other  sufficient  proof,  had 
heen  produced,  the  captain  would  have  been  bound  to  discharge  him,  and  an- 
swerable in  this  action;  but  said  it  would  be  yery  inconvenient  and  prejudi- 
cial to  the  service,  if  merely  upon  the  allegation  of  the  party  himself,  that  he 
is  a&  apprentice,  the  captain  of  a  man-of-war  were  bound  to  discharge,  or  liable 
ptA-i  to  2in  action  for  the  wages  earned  on  board  his  ship.  He  ^stated  from 
^  ^  affidavits,  that,  by  the  usage  of  the  navy,  the  captains  of  men-of-war  are 
permitted  to  take  a  certain  number  of  boys  as  their  servants,  who  are  rated 
op  the  books  as  seamen,  but  the  captain  receives  their  wages  :  that  this  is  con- 
sidered as  a  valuable  perquisite,  and  great  encouragement  to  the  service ;  but 
if  the  captain  were  exposed  to  actions  on  the  grounds  like  the  present,  it 
would  not  have  that  effect,  and  might  be  attended  with  great  inconvenience ; 
for  that,  on  the  moment  when  a  ship  was  setting  sail,  all  the  boys  on  board 
i&ight  come  and  claim  to  be  discharged  as  being  apprentices  :  that  there  were 
W  two  ways  of  discharging  an  apprentice  from  the  sea  service ;  1,  by  carry- 
ing his  indenture,  properly  verified,  to  the  admiralty,  upon  which  an  order  is 
made  for  his  discharge ;  or  2,  by  haheau  corpus. 
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Lord  Mansfield. — ^Thcre  are  Beyeral  other  methods.  One  is  by  warrant 
from  me.  This  method  I  found  in  nse  when  I  came  into  the  office  of  Chief 
Jastice.  It  had  been  often  exercised  by  Lord  Hardwioke^  and  I  have  fre- 
qaently  granted  such  warrants. 

BuLLER,  Jastice. — ^That  authority  is  founded  on  a  statute  of  Henry  YIIL, 
and  is  confined  to  the  Chief  Justice.  The  effect  of  the  warrant  is  to  discharge 
the  apprentice  in  the  first  instance^  without  bringing  him  before  the  Chief 
Justice. 

Lord  Mansfield. — ^The  plaintiff  is  clearly  entitled  to  recovery.  The  in- 
formation of  the  boy  was  not  conclusive ;  but  it  was  sufficient  to  make  it  ne- 
cessary for  the  defendant  to  inquire  into  the  truth  of  the  case. 

The  rule  refused.' 

<8ee  GnrsftD,  administratrix,  o.  Watts,  B.  R.,  H.  24  Geo.  8,  ante,  toI.  iii.  p.  860. 

Bj  2  and  8  Anne,  c.  6,  {17,  it  is  enacted,  "  That  when  the  apprentices  of  ownen 
or  masters  of  merchant  ships  shall  be  impressed,  or  Toluntarily  enter  themselTes  in 
the  king's  seryice,  the  masters  shall  be  entitled  to  able  HamaiC*  wages  for  snch  of 
their  apprentices  as  shall,  upon  due  examination,  be  found  duly  qualified  for  the 
same,  notwithstanding  their  indentures  of  apprenticeship."  But  the  above  case  was 
not  considered  as  being  affected  by  that  statute. 


♦MACKENZIE  v.  MAYLOR  and  Others.    Nov.  10.  [*3] 

A  captain  in  the  army  sent  with  his  company  on  board  a  man-of-war  (by  order  of  the 
admiral  of  the  fleet  with  which  they  were  sailing)  and  there  acting  as  marines,  is 
not  entitled  to  share  prize-money  as  captain  of  marines :  if  he  were  so  entitled,  he 
might  maintain  an  action  in  a  court  of  law  to  recover  the  prize-money. 

This  was  an  action  for  money  had  and  received,  which  was  tried  at  Ouild- 
hall,  before  Buller,  J.,  at  the  sittings  after  last  Trinity  Term^  when  the 
plaintiff  was  nonsuited. 

WiUon  moved  for  a  rule  to  show  cause  why  the  nonsuit  should  not  be  set 
aside,  and  a  new  trial  granted.     He  stated  the  case  shortly  as  follows : 

The  plaintiff  was  a  captain  in  the  seventy-third  regiment ;  the  defendants 
were  agents  for  the  prises  taken  by  Lord  Rodney  in  spring,  1780,  when  he 
sailed  with  the  fleet  to  relieve  Gibraltar.  The  plaintiff,  with  the  rest  of  his 
regiment,  had  gone  from  Endand  as  a  passenger  on  board  a  transport,  with 
the  fleet  under  Admiral  Lord  Rodney,  being  destined  for  Gibraltar.  In  the 
course  of  the  voyage  the  fleet  captured  some  Spanish  merchantmen,  upon 
which  the  admiral  manned  the  captured  ships  with  sailors  from  his  men-of- 
war,  for  the  purpose  of  navigating  them  to  England ;  and  to  supply  their 
place,  the  marines  on  board  some  of  the  men-of-war  were  employed  at  the 
guns  as  sailors ;  and  some  of  the  land  forces  were  taken  from  the  transports 
and  put  on  board  the  men-of-war,  to  serve  as  marines.  In  this  manner  the 
plaintiff  with  his  regiment  was  sent  on  board  the  Prince  George  man-of-war, 
where  they  did  the  duty  of  marines,  and  were  put  upon  full  allowance,  the 
plaintiff  regularly  mounting  guard,  and  acting  in  all  other  respects  as  a  marine 
officer.  After  this,  and  during  the  passage  to  Gibraltar,  another  fleet  of 
Spanish  merchantmen  was  captured,  and  the  prizes  sent  to  England,  con- 
demned, and  sold.  The  claim  of  the  plaintiff  was  for  a  captain  of  marines' 
share  of  the  money  arising  from  the  sale  of  the  last-mentioned  prizes. 

Daring  the  trial  a  note  was  produced  of  what  had  passed  at  Guildhall  at  the 
trial  of  Wemyss  r.  Linzee,  before  Lord  Mansfield,  in  which  his  Lordship 
was  stated  to  have  expressed  a  doubt,  whether  an  action  at  common  law  would 
lie  in  such  a  case. 
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TFiZi0fi,  in  moTiDg  for  the  rale,  insisted  that  such  actions  had  been  fi«- 
qnentlj  maintaiDed,  and  the  jurisdiction  of  the  Court  never  questioned :  and 
he  contended  that  the  plaintiff  was  in  all  respects  to  be  considered  as  a  captain 
1^4-.  of  marines  ^on  board  the  Prince  Georse  at  the  time  the  latter  capture 
I-  ^  was  made :  that  he  had  been  put  into  Uiat  ship,  to  act  as  captain,  by  the 
aothoritj  of  the  admiral,  an  authority  delegated  to  him  by  the  admiralty ; 
and  therefore  ought  to  be  on  the  same  footing  as  if  he  had  been  directly  ap- 
pointed by  the  admiralty,  as  captain  of  a  complement  of  marines  serving  on 
board  that  ship. 

Lord  Hansheld  said  he  thought  this  was  not  a  question  of  prise.  That 
question  has  been  decided  by  the  condemnation.  The  only  inquiry  in  this 
action  is,  what  share  of  the  ships  already  condemned  a»  prizes  the  plaintiff  is 
entitled  to,  under  the  act  of  >  Parliament  and  the  King's  proclamation.  I 
baye  tried  a  great  many  such  actions,  and  many  points  have  been  settled  by 
me  relative  to  the  persons  entitled  to  share. 

The  esse  stood  over  to  this  day,  when  his  Lordship  said  he  had  looked  into 
the  printed  report  of  Wemyss  v.  Liniee,  B.  R.,  H.  20  Geo.  8,  supra,  vol.  i. 
324;  and  that  what  he  is  there  stated  to  have  said  in  summing  up  the  case  to 
the  jorj  corresponded  exactly  with  his  own  recollection,  namely,  that  if  it 
bad  not  been  agreed  to  try  the  question  by  that  action,  there  might  have 
heen  a  difficulty  for  want  of  proper  parties :  but  that  he  had  not  entertained 
any  doubt  of  the  jurisdiction.  He  therefore  thousht  the  plaintiff  ought 
not  to  have  been  nonsuited  on  that  ground ;  but  on  we  merits,  he  said,  there 
was  no  ground  for  granting  a  new  trial :  that  the  former  case  was  decided  on 
the  ground  that  the  complement  of  marines  is  appointed  by  the  admiralty 
onlj,  to  which  complement  nobody  can  add ;  and  not  on  the  minute  circum- 
stances of  the  case.  The  plaintiff  was  no  officer  of  the  complement  of  marines 
on  hoard  the  ship.  The  former  complement  remained.  Nothing  that  Lord 
Bodney  could  do  could  give  the  plaintiff  the  right  of  sharing. 

Rule  refdsed. 
*The  statute  relative  to  Spanish  prizes  is  20  Geo.  8,  c.  28. 


[*5]  *DAVIBS  V.  COOPER.    Nov, 

^T  a  judge's  order  for  time  to  enter  the  issue,  the  defendant  may  sign  judgment 
otmmpros,,  unmediately  on  the  expiration  of  the  time,  without  giring  the  plaintiff 
twenty-foup  hours  more. 

This  was  a  rule  to  show  cause  why  a  judgment  of  non  proa.,  signed  for 
&ot  entering  the  issue,  should  not  be  set  aside  as  irregular. 

The  irregularity  insisted  on  was,  that  the  judgment  was  signed  before  the 
expiration  of  a  Judge's  order  for  a  week's  time  to  enter  the  issue.  But  the 
jndgment  was  held  regular,  and  the  rule  discharged. 

In  this  case  it  was  agreed  by  the  Court  that  a  party  has  not  twenty-four 
hours  to  enter  the  issue,  after  the  expiration  of  a  Judge's  order;  but  that 
jadgment  may  be  signed  as  soon  as  the  time  given  by  the  order  is  out. 


HABBINGTON  v.  KLOPBOGGE.'    Nov.  12. 

A  eondition  to  assign  all  offioes  is  a  valid  condition ;  and  will  be  taken  to  apply  to 
such  offioes  as  are  by  law  assignable. 

This  was  an  action  of  debt  upon  a  bond.    The  defendant  craved  oyer  of 
the  bond  and  condition,  and  set  them  forth  upon  the  record.    The  bond  was 

>  S.  C,  cited  2  ChiUy's  Bep.  475 ;  2  Br.  &  B.  678  (n). 
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in  the  oonimon  form.    The  oondition  recited  that  the  defendaot,  together 
with  the  plfdntifif,  had  become  boand  jointly  and  aeverallj  to  one  Thomas 
Newnham  in  a  prior  bond,  conditioned  for  the  payment  of  an  aanaity  of 
£100  during  the  life  of  the  defendant,  and  had  executed  a  warrant  of  mttomey 
to  Newnham  to  confess  judgment  thereon,  for  the  better  securing  the  pay- 
ment of  the  annuity.    That  the  plaintiff  had  entered  into  those  secaritieB  at 
the  request  of  the  defendant,  who  had  received  the  whole  of  the  oonsideration 
money  which  was  paid  by  Newnham  for  the  annuity;  and  that  the  defen- 
dant, in  order  to  indemnify  the  plaintiff  from  the  payment  of  the  annuity, 
had  agreed  when  and  so  soon  as  he  should  become  possessed  o^  or  entitled 
to,  any  commission,  post,  place,  salary,  pension,  or  pay  whatsoeyer,  that  then 
he  should  and  would  immediately  execute  a  proper  assignment  thereof  to  the 
plaintiff,  and  fully  and  effectually  authorise  and  empower  *him  to    ^^-^ 
receiye  and  take  the  whole  fees,  profits,  and  emoluments  thereof;  and    ^    -' 
in  the  mean  time,  and  until  such  eyent  should  h^pen,  that  he  should  and 
would  firom  time  to  Ume  pay  to  the  plaintiff  all  such  sums  as  he  should 
receiye  on  account  of  his  being  private  secretary  to  the  Earl  of  HoldemeaK. 
The  condition  then  declared,  in  the  usual  way,  that  if  the  defendant  should 
perform  the  said  agreement,  and  also  should  saye  the  plaintiff  harmless  fron 
the  payment  of  the  said  annuity,  and  from  all  actions,  suits,  costs,  and  damages, 
on  account  of  the  said  joint  bond  and  warrant  of  attorney  of  the  defen&it 
and  the  plaintiff,  then  the  bond  to  be  void,  otherwise  to  remain  of  full  force. 
The  defendant  then  pleaded,  that  he  had  only  remained  a  certain  time, 
which  he  specified,  after  the  execution  of  the  bond,  as  private  secretary  to 
the  Earl  of  Holdemesse ;  that  he  had  not,  since  the  making  of  the  bond, 
become  possessed  of,  or  entitled  to,  any  commission,  post,  place,  salaiy, 

tension,  or  pay  whatsoever ;  that  while  he  continued  such  private  secretaiy, 
e  bad  paid  over  the  profits  of  that  office  to  the  plaintiff,  and  had  indemnified 
him  in  the  manner  stipulated  by  the  agreement  recited  in  the  condition. 

The  plaintiff  replied : — 1.  That  the  defendant  had,  durine  his  continusoce 
as  private  secretary  to  the  Earl  of  Holdeniesse,  received  divers  sums  of 
money  on  account  of  his  being  such  secretary,  which  he  had  not  paid  to  the 
plaintiff;  2.  (according  to  the  form  of  the  statute,  8  &  9  W.  8,  c.  11,  §  8). 
That  the  plaintiff  had  been  obliged  to  pay  a  sum  of  money  to  Newnlum  is 
discharge  of  the  arrears  of  the  annuity,  which  the  defendant  had  not  repaid, 
nor  indemnified  the  plaintiff  from  the  payment  thereof. 

The  defendant  joined  issue  on  the  first  breach,  and  demurred  generally  to 
the  second. 

Morgohj  for  the  defendant,  took  exception  to  the  condition,  as  being  void : 
— ^1.  Under  the  statute  of  Edw.  6,  6  &  6  E.  6,  c.  16,  against  buying  aod 
Belling  offices ;  2.  By  the  common  law. 

1.  This  is  an  unqualified  condition  to  assiffu  all  offices,  and  therefore  ex- 
tends to  offices,  the  sale  of  which  is  prohibited  expressly  by  that  statute. 

^.  There  are  many  offices  which,  even  at  common  law,  are  not  ^^i 
assignable.'  ^   ^ 

Hence,  therefore,  on  both  grounds,  the  performance  of  this  conditioa 
might  become  impossible;  and  a  condition  which  cannot  be  performed  is 
void. 

Bower  was  to  have  argued  on  the  other  side,  but  was  stopped  by  Lord 

MAMSnSLD. 

t  Vide  Harrington  v.  Da  Chatel,  Cano.  R.  28  0.  8;  Bro.  C.  C.  124,  whioh  deetdci 
that  where  a  person  in  a  place  of  trost  agrees  to  reoommeBd  another  to  aa  offioe,  for 
money,  such  agreement  is  void,  as  against  public  policy,  though  the  offioe  is  boI 
within  6  ft  6  E.  6.    See  also  Palmer  v.  Bate,  G.  B.,  £.  2  Q.  4,  2  B.  ft  B.  678. 
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Lord  liAHsmui.— The  condition  is  dearly  valid  as  to  all  offices  which 
bj  law  are  AMigaaUe,  and  Toid  as  to  those  which  are  not. 

Judgment  for  the  plaintiff. 


WEBSTER  and  Others  v.  SCALES.    Mv.  12. 

A  bftnknipt  maj  sne  as  a  trustee,  though  he  is  also  a  eettui  que  trust  under  the  same 

instrament 

This  was  an  action  of  debt  upon  a  bond,  which  the  declaration  stated  to 
hare  been  made  to  the  plaintiffs  Webster,  Brown,  and  Hawkins,  by  the 
description  of  three  of  the  trustees  of  Samuel  Qower  Poole,  of  Chelsea,  in 
the  county  of  Middlesex,  brewer. 

The  defendant  pleaded  (besides  non  ett  factum)  that  after  the  execution 

of  the  bond,  and  before  the  commencement  of  this  action,  Hawkins  had 

become  a  bankrupt ;  that  a  commission  had  been  sued  out  against  him ;  and 

that  the  commissioners,  before  the  commencement  of  that  action,  had  assigned, 

among  other  things,  all  the  said  Hawkins's  right  and  interest  in  the  bond, 

and  the  debt  and  cause  of  action  mentioned  in  the  declaration ;  by  reason 

ihercof,  and  of  the  statutes  in  that  case  made  and  provided,  the  assignees 

became,  and  were  entitled  to,  such  right,  debt,  interest,  and  cause  of  action. 

The  replication  first  set  forth  the  condition,  which  was  a  common  condition 

for  the  payment  of  half  the  penal  sum  with  interest ;  and  then  stated  that, 

before  the  making  of  the  bond,  the  said  Poole,  by  an  indenture  between  him 

of  the  first  part,  the  plaintiffii,  and  five  others,  creditors  of  the  said  Poole, 

rtg-i  and  ^trustees  for  the  purposes  therein  mentioned,  of  the  second  part, 

'-  -'  and  tUe  seyeral  other  persons  whose  names  were  set  down  in  the  first 

schedole  thereunder  written,  who  should  execute  that  indenture,  being  also 

creditors  of  Poole,  of  the  third  part  (of  which  indenture  jpro/b*<  was  made), 

ttsigned  to  the  said  trustees,  amongst  other  things,  certain  messuages  and 

leasehold  estates  and  effects  then  under  mortgage;  and  that  it  was  thereby 

declared  that  they  should  hold  the  said  leasehold  premises  and  effects  upon 

tfost,  with  all  convenient  speed,  to  concur  with  the  mortgagees  in  the  sale 

thereof;  that  by  virtue  of  the  said  indenture,  the  trustees  possessed  them- 

selres  of  the  estates  thereby  assigned ;  after  which  the  plaintiffs,  as  three  of 

the  trastees,  sold  part  of  the  said  assigned  premises  to  the  defendant  for  a 

sum  of  money,  which  he  agreed  to  pay  to  them  as  such  trustees,  on  behalf 

of  themselves  and  the  other  trustees,  and  that,  for  securing  the  payment  of 

?vt  of  the  purchase  money,  he  became  bound  to  the  plaintiffii,  as  such 

tnutees,  by  the  bond  in  the  declaration  mentioned,  in  the  penal  sum  therein 

specified. 

The  defendant  craved  ojfer  of  the  indenture  and  schedules,  which  were  set 
forth.  By  the  indenture  it  appeared,  that  the  principal  trust  was  to  pay  the 
money  ariaing  from  the  estates  assigned,  by  equal  dividends,  to  the  creditors 
uecQtiDg  the  indenture,  and  the  surplus,  if  any,  to  Poole,  and  that  any 
»ree  of  the  trustees  were  to  have  power  to  act;  and  in  the  first  schedule 
Hawkins's  name  appeured  in  the  list  of  the  creditors,  with  a  blank  for  the 
"jun  owing  to  him.  The  defendant  then  demurred  generally  to  the  replica- 
uon. 

Lamhe^  in  support  of  the  demurrer,  argued  that  as  it  had  been  settled 
^^  lately  in  this  court  that,  where  there  are  several  plaintiffs,  the  bank- 
nptey  of  one  of  them  is  a  good  plea  in  bar  to  the  action,  Marlar  v.  Hartlev, 
H«  24  0. 3,  cited  in/ray  in  notes  to  Allen  v.  Hartley,  the  question  here  would 
b«)  how  far  the  present  case  would  fall  within  that  rule.    He  admitted  that 
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where  a  bankrupt  is  a  mere  naked  tnistee,  without  any  beneficial  interest  to 
himself,  the  property  and  rights  vested  in  him  as  trustee  to  his  assignees  ] 
but  he  said  it  appeared  here  upon  the  record,  that  Hawkins  was  not  only  a 
trustee  under  the  trust-deed,  but  a  creditor ;  and  he  relied  on  the  words  of 
the  statute  (1  Jao.  1,  c.  15,  §  13),  of  1  Jao.  1,  *whereby  the  commis-  ^g^ 
sioners  are  authorised  to  assign  all  debts,  not  only  ''due  to/'  but  **  for  ^  ^ 
the  benefit  of,"  the  bankrupt. 

Law  was  to  have  argued  on  the  other  side,*  but  was  stopped  by  the  Court. 

Lord  Mansfield. — ^There  is  no  color  for  this  demurrer.  If  Hawkins  is 
also  a  cestui  que  trust,  that  does  not  vary  the  case.  His  assignees  may  eomc 
against  the  trustees  for  the  amount  of  his  beneficial  bterest. 

Judgment  for  the  plidntiffis. 

>  Law  meant  to  have  cited  4  Inst.  86 ;  Knight  v.  Cole,  C.  B.,  B.  2  W.  ft  M.,  3  Ler. 
278;  Ladlowv.  Browning,  B.R.,M.  6  Ann.  11  Mod.  188;  Crisp  v.  Pratt,  Mar.  88;  Cope- 
man  V.  Qallont,  Cano.  T.'1716 ;  1  P.  WiUiams,  814 ;  ex  parte  Ellis,  Cano.,  Slat  March, 
1742 ;  1  (Atk.  101;  Howard  v.  Jemmet,  B.  R.,  H.  8  Qeo.  8,  8  Bur.  1869;  1  W. 
Blaokst  400. 


KINGSTON  V.  LONG  and  Others.*    Nov.  12. 

An  order  to  pay  money,  *'  provided  certain  terms  are  complied  with,"  cannot  be 
ayailable  as  a  bill  of  exchange. 

Thb  declaration  in  this  case  stated  in  the  first  count,  that  one  Ledvic^, 
on  the  14th  of  May,  1783|  made  a  bill  of  exchange,  directed  to  the  defen- 
dants, and  thereby,  ninety  days  after  sight  of  that  his  second  of  exchange 
rthe  first  third  and  fourth  of  the  same  tenor  and  date  not  paid),  required  the 
defendants,  **  provided  the  terms  mentioned  to  them  in  letters  of  that  date 
were  complied  with,''  to  pay  one  Welch,  who  was  furnished  with  those  letters, 
or  order,  the  sum  of  £500,  value  in  account;  that  Welch  endorsed  the  said 
bill  to  the  order  of  Murroughs ;  that  it  was  afterwurds  accepted  by  the  de- 
fendants, and  then  endorsed  to  the  plaintiff. 

To  this  count  of  the  declaration  the  defendant  demurred  generally;  and 
the  case  was  argued  this  day  by  Chambre  in  support  of  the  demurrer,  and 
Wilson  for  the  plaintiff. 

Chambre  stated  his  objections  to  be,  1.  That  there  was  no  ayerment  in 
the  declaration  that  the  condition  mentioned  in  the  bill  had  been  com- 
plied with,  without  which  it  certainly  was  not  payable.  2.  That  even  if 
there  had  been  such  an  averment,  the  action  could  not  have  been  maintained; 
because  this  was  no  bill  of  exchange,  nor  a  negotiable  instrument,  being  con- 
ditional only,  and  depending  on  an  unknown  *and  uncertain  contin-  ^^Q'] 
gency ;  whereas  a  bill  of  exchange  ought  to  be  payable  absolutely,  t  ^ 
and  at  all  events. 

The  Court  desired  to  hear  the  other  side. 

Wilson,  for  the  plaintiff,  contended  that  as  the  drawer  had  given  all  the 
appearance  of  a  negotiable  bill  to  the  instrument,  it  ought  to  be  presamed 
that  the  condition  was  such  as  would  not  prevent  its  negotiability.  It  is 
described  as  a  bill  of  exchange  in  words,  and  the  defendants  have  accepted 
it  After  that  act  of  theirs,  it  ought  to  be  intended  that  the  conditioD  had 
been  complied  with ;  and  though  there  might  have  been  a  doubt  and  ambi- 
guity before,  the  bill  from  that  time  must  be  considered  as  absolute  and  on- 
conditional.  At  least  it  ought  to  be  so  considered  as  between  the  acceptor 
and  any  other  person;  whatever  might  be  the  case  as  between  the  dnwer 

1  S.  C,  cited  Bayley  on  Bills,  18,  4th  edit 
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lod  acceptor.  On  behalf  of  third  persons  everything  onght  to  be  presnmed 
tgainst  liiose  who  have  given  it  the  form  of  a  bill  of  exchange,  and  have  sent 
it  into  the  world  as  such.  This  ease  does  not  resemble  the  instances  of  quali- 
fied bills,  which  have  been  determined  not  to  be  negotiable,  as  where  the  words 
were,  C.  B.  Dawkes  v.  Lord  Deloraine,  T.  11  Geo.  3,  8  WihM>n,  209;  2  W. 
Blackst.  782 ;  ^*  Pay  out  of  William  Stewart's  money  as  soon  as  yon  receive 
it/'  or,  Jooelin  v.  Laserre,  Fort.  281;  10  Mod.  294,  316;  <<  Pay  out  of  my 
growing  snbsistence."  For  in  those  instances  the  uncertainty  of  the  fund 
tppears  upon  the  face  of  the  bill.  But  here  the  terms  of  the  condition  do 
not  appear ;  and  they  ought  to  be  taken  most  strongly  against  the  parties 
drawing  and  accepting. 

Lord  Manshkld. — ^Unless  this  is  a  bill  of  exchange,  it  is  not  assignable; 
and  if  it  is  not  assignable,  the  plaintiff  has  no  riffht  to  recover.  It  was  not 
a  bill  of  exchange  in  its  creation,  it  could  never  oecome  so  afterwards ;  and 
this  certainly  was  not  one  at  first,  because  it  was  made  payable  only  upon  a 
contingency.     A  bill  of  exchange  must  be  payable  at  all  events. 

BuLLKR,  Jostioe. — ^This  is  not  so  like  a  negotiable  bill  as  that  cited  by 
Mr.  Wilson,  where  the  words  were,  **  pay  out  of  William  Stewart's  money." 
For  there  might  have  been  a  reasonable  ground,  in  that  case,  of  contending 
that  the  acceptance  was  an  acknowledment  that  there  was  money  of  the  fund 
r^^n  mentioned  in  the  hands  of  ue  acceptor.  It  is  not  *true  that  the 
^  ^  drawer  has  given  this  instrument  all  the  appearance  of  a  bill  of  ex- 
change; for  it  appears  on  the  face  of  it  that  it  is  not  to  be  payable  at  all 
eTenu,  but  only  upon  a  contingency.  Judgment  for  the  defendants.' 

'  See;Hin  v.  Halford,  Exeh.  Chamb.  E.  41  G.  8,  2  Bos.  &  Pal.  418 ;  Leeds  v.  Lan- 
euhire,  2  Ctekp.  M.  P.  G.  205. 


CiESAR  V. .    Nov. 

A  defendant  charged  as  endorser  of  a  note  may  obtain  a  rule  to  inspeot  it/ on  affidavit 
that  he  never  endorsed,  or  had  in  possession,  any  sueh  note. 

Baldwin  moved  for  a  rule  to  show  cause  why  the  defendant,  his  attorney, 
or  sach  persons  as  he  should  appoint,  should  not  have  leave  to  inspect  two 
^otea  of  £500  each,  on  which  the  plaintiff  brought  this  action  against  the  de- 
fendant as  endorser,  and  whv  a  statement  of  the  place  of  abode  of  the  plain- 
tiff shonld  not  be  given  to  the  defendant ;  on  affidavit  of  the  defendant  that 
he  never  endorsed^  or  ever  had  in  his  possession  any  such  notes. 

Rule  granted.* 

'  Vide  ThrelfaU  v.  Webster,  C.  B.,  H.  8  ft  4  G.  4»  1  Bingh.  161 ;  7  B.  Moore,  669, 
SI:  C. ;  HUdjrard  v.  Smith,  C.  B.  H.  4  &  6  a.  4,  1  Bingh.  461 ;  8  B.  Moore,  686,  S.  G. ; 
Tidd'sPr.  689,  8th  edit. 


The  KING  V.  The  Inhabitants  of  SHARMNGTON.*    Nov,  13. 

^ere  a  Sfirrant  is  disabled  bj  sn  accident,  and  after  his  recovery  tenders  himself 
within  the  year  to  return  to  his  master,  who  refuses  to  receive  him ;  the  settlement 
of  the  serrant  is  not  prevented  by  such  refusal. 

Bt  an  order  of  two  justices  for  the  county  of  Norfolk,  Robert  Lound  was 
T^moved  from  the  parish  of  Ijetheringsett  to  the  parish  of  Sbarrington,  in 
that  coanty ;  and  upon  an  appeal  to  the  Quarter  Sessions  the  order  of  removal 
was  confirmed,  subject  to  the  opinion  of  the  Court  on  a  case  which  stated, 

I  S.  C,  2  Bott.  888. 
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That  the  pauper,  having  gained  a  settlement  at  Shamneton,  hired  himself 
for  a  year  to  one  Hardj,  a  brewer  in  Letheringaett,  to  driYe  hia  team  and 
do  other  work  :  that  he  ^continued  in  the  service  of  Hardj  for  seven  r^|o-| 
weeks,  at  the  ^d  of  which  time,  as  he  was  driving  the  beer  wagon,  *-  ^^ 
and  standing  on  the  shaffcs,  beine  then  in  liquor,  he  fell  off,  and  broke  bis 
thigh :  that  be  was  carried  to  an  nospital  at  Norwich,  where  he  continued 
twenty-nine  weeks,  and,  after  he  had  been  there  about  three  weeks.  Hard/ 
came  to  him  and  told  him,  if  he  wanted  anything  to  let  him  kaow  :  that 
when  he  left  the  hospital  he  went  to  Sharrington,  and  next  morning  to 
Hardy's;  and  that  Hardy  refused  to  take  him,  and  offered  to  pay  him  for 
the  seven  weeks,  and  to  make  him  a  present,  which  the  pauper  refused  to 
take ;  and  thereupon  Hardy  said  he  would  go  to  a  neighboring  justice;  upon 
which  ho  returned  to  Sharrington.  On  the  Friday  foUowing  the  pauper  and 
Hardy  went  before  the  justice,  but  nothing  being  done,  he  again  returned  to 
Sharrington,  and  continued  there  upwards  of  fourteen  weeks;  and  then  by 
an  order  of  two  justices,  dated  the  30th  of  September,  1783,  he  was  sent  to 
Hardy,  who  then  also  refused  to  take  him ;  but  the  pauper  continued  horn 
that  time  at  a  public-house  in  the  parish  of  Letheringsett  till  the  7tb  d 
January,  when  he  was  removed,  by  the  order  appealed  from,  to  Shairington. 

The  case  was  to  have  been  argued  this  day,  but  no  counsel  appeared  in 
support  of  the  orders,  and,  without  hearing  Bearcroft  and  JoddreU,  who  were 
for  the  appellants.  Lord  Mansfield  and  Willks,  Justices,  said  this  was 
dearly  a  sufficient  service  to  gain  a  settiement,  the  pauper  having  tendered 
himself  to  his  master  after  his  recovery. 

AsHUBST  and  Bulleb^  Justices,  absent.  Both  orders  quashed.' 

>  Vide  Newby  o.  Wiltshire,  B.  R.,  £.  25  Geo.  8,  post,  and  the  cases  eited  in  the  m^ 
to  that  case. 


The  EING  v.  The  Inhabitants  of  EALINQ.i    Nov.  13. 

An  order  of  removal  nnappealed  fh>m,  to  a  eertifioated  parish  from  a  third  parish,  u 
oonclusiye  against  the  certificated  parish,  on  a  remoTal  to  the  certifying  psrisk. 

The  Court  of  Quarter  Sessions  for  the  county  of  Essex  confirmed  an  order 
of  two  justices  for  the  removal  of  Ann  Chetwyn,  widow,  and  her  two  chil- 
dren, aged  eight  and  four  years,  from  the  parish  of  Barking  to  the  parish  of 
Ealing.  *The  order  of  justices  found  that  the  paupers  were  become  ^^r\ 
actually  chargeable  to  the  parish  of  Barking,  and  upon  the  hearing  of  I-  -' 
the  appeal  the  following  facts  were  stated  for  the  opinion  of  the  Court : 

That  in  the  year  1783  a  certificate  was  granted  by  the  parish  of  Ealing  to 
the  parish  of  Marking,  acknowledging  Joseph  Chetwyn  to  be  legally  seUled 
at  Ealing.  Under  this  certificate  he  resided  in  Barking,  where  his  bod,  the 
husband  of  Ann  Chetwyn^  was  bom.  Afterwards  Ann  Chetwyn  went  with 
her  children  to  reside  in  the  parish  of  St.  Matthew,  Bethnal  Green,  from 
whence  they  were  removed  in  1779  by  an  order  of  justices  (as  likely  to  be- 
come chargeable)  to  Barking,  as  the  place  of  their  settlement.  From  that 
order  the  parish  of  Barking  made  no  appeal ;  and  the  paupers  remuoed 
in  Barking  firom  the  time  of  such  removal,  till,  by  the  order  now  appealed 
from,  they  were  removed,  under  the  certificate,  from  thence  to  the  parish  of 
Baling. 

WiUon  and  Fenshawe  argued  in  support  of  the  rule,  and  cited  the  case  of 
Osgathorp  v.  Disc  worth,  E.  19  Oteo.  2,  2  Str.  1256,  where  a  pauper  having 
been  removed  from  Diseworth  to  Osgathorp,  and  that  order  having  been 

I  S.  C,  CalcL  472 ;  2  Bott,  679.    Vide  Rex  v.  Towcester,  H.  25  Q.  8,  infra 
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qoadied  upon  ma  appeal,  be  was  by  a  seoond  order  removed  to  Osgatborp  as 
B  oerdficate-man ;  and,  upon  an  appeal,  it  was  stated  that  the  first  order  was 
before  he  becane  chargeable,  and  the  second  after  he  beeame  so.  The  Ses- 
sioDB  and  the  Court  of  King's  Bench  confirmed  this  second  order,  and  the 
Court  said,  the  first  order  was  prematare ;  the  conseqaenoe  of  which  only  is, 
that  the  panper  mnst  be  suffered  to  remain  till  he  doth  become  chargeable, 
but  not  to  niake  a  prematare  order  final  for  ever. 

WtUoHy  however,  admitted  that,  whatever  objection  there  might  be  to  the 
priodple  of  oases,  in  which  it  had  been  held  that  an  order  nnappealed  from 
is  oondnsive  as  to  all  the  world,  they  were  too  numerous  and  uniform  to  be 
shaken,  Halendine  v.  Hunsdon,  B.  E.,  H.  12  Ann. ;  Chalbury  v.  Chipping 
Faringdon,  and  12  Will.  3, 2  Salk.  488 ;  Rex  o.  Northfeatherton,  E.  5,  G.  2, 
1  Seas.  Oa.  154  ;  Bex  v.  Woodchester,  M.  16  0. 2,  2  8tr.  1172 ;  Burr.  Settl. 
Cases,  No.  67 ;  Sutton  St.  Nicholas  v.  Leverington,  T.  21  and  22  G.  2,  Burr. 
Settl.  Cases,  No.  96 ;  Godalming  v.  St.  Michael's,  £.  16  Oeo.  2,  cited  Burr. 
SeUL  Cases,  No.  96;  Bex  v.  Hinckworth,  H.  18  Oeo.  3,  supra,  vol.  i.  46, 
note  1 ;  Bex  v.  Catterall,  H.  57  G.  8,  6  M.  &  S.  83. 

Lord  MANsnsu). — ^The  case  cited  does  not  apply.  The  first  order  in  this 
ease,  not  having  been  appealed  firom,  is  conclusive. 

AsHUBST  and  Bulleb,  Justices,  absent.  Both  the  orders  quashed. 


rt,,T  *The  KING  v.  the  MAYOB,  ALDERMEN,  ASSISTANTS,  and 
1-  ^*J       COMMON  COUNCIL,  and  the  FRBB-BUB6ESSES  of  COL- 
CHESTER.     Nov.  16. 

Wlieii  a  corporator  is  dalj  elected  mayor,  he  may  be  compelled  to  take  the  office, 
eitlier  by  mandamus  or  indictment :  but  when  it  is  admitted  that  the  election  has 
been  merely  a  pretence  and  eontriTance,  the  Gonrt  will  grant  a  mandamns,  under 
11  0. 1,  to  proceed  to  anofther  election. 

On  Monday,  the  8th  of  November,  Mingay  moved  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue  to  the  defendants,  commanding 
them  to  proceed  to  the  election  of  a  new  mayor,  on  the  ground  that  Sir  Ro- 
bert 8myth,  who  was  elected  on  the  charter  day,  had  refused  to  be  sworn  in, 
tnd  take  the  office  upon  him,  and  that  his  election  was  a  mere  pretence,  and 
s  ocmtrivance  to  enable  the  preceding  mayor  to  hold  over. 

BuLLBB,  Justice. — A  corporator,  duly  elected,  cannot  refuse  to  take  upon 
himself  the  oIKce  of  mayor. 

Lord  Mansfield. — ^You  may  indict  him. 

Mingay  then  moved  for  and  obtained  a  rule  to  show  cause  why  a  manda- 
mw  should  not  issue  to  Sir  Robert  Smyth,  commanding  him  to  take  upon 
himself  the  office. 

Bat  this  day,  Bearcro/t,  on  the  part  of  the  defendants,  having  admitted 
that  the  election  of  Sir  Robert  Smyth  was  a  contrivance,  and  consenting  that 
there  should  be  a  new  election,  the  last-mentioned  rule  was  discharged,  and 
ui  absolute  rule  was  made  agreeably  to  Mtnaay*8  first  motion,  vis.,  that  a 
writ  of  mandamus  should  issue,  directed  to  the  mayor,  aldermen,  assistants, 
uid  common  council  of  the  borough  of  Colchester,  and  also  to  the  free-bur- 
S^Mes  of  the  commonalty  of  the  said  borough,  commanding  them  and  every 
of  them  to  assemble  themselves  at  the  Moot-hall,  within  the  said  borough, 
on  the  2d  of  December  next,  between  nine  and  twelve  o'clock  in  the  fore- 
pooD,  and  then  and  there  proceed  to  tho  nomination,  election,  and  swearing 
in  of  a  mayor  of  the  said  borough,  and  to  do  every  other  act  necessary  to  be 
P151  ^^°®  ^J  them,  or  any  of  them,  for  that  '''purpose,  according  to  the  form 
''of  the  statute,  11  6.  1,  c.  4 :  and  it  was  further  ordered,  that  public 
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notioe  in  writingy  of  the  day  appointed  bj  the  said  writ  for  the  elecdoQy 
should  be  affixed  in  the  market-place  or  some  other  public  place,  bj  the 
town-olerk|  for  the  space  of  six  days  previous  to  the  day  appointed  for  the 
election. 


BARRT  V.  ALEXANDER.*    Mv.  16. 

The  Court  will  compel  a  plaintiff  to  prodaoe  written  doenmenta,  on  which  an  aetioa 
is  founded,  for  the  defendant  to  inspect  and  copy ;  if  the  defendant  statee  facte 
which  tlirow  a  doabt  upon  their  existence  or  import  Semb.  The  Court  will  inter- 
fere in  all  cases  where  a  discovery  might  be  obtained  by  a  bill  in  equity. 

On  Monday,  the  8  th  of  November,  Law  obtained  a  rule  to  show  cause 
why  the  defendant,  his  attorney  or  agent,  should  not  have  leave  to  inspect 
and  take  copies  of  the  several  letters  supposed  to  have  been  written  by  the 
defendant  to  the  plaintiff  relative  to  the  matter  in  question  in  this  cause, 
and  also  of  all  other  papers  relative  thereto,  in  the  custody  of  the  plaintiff  or 
his  attorney,  with  liberty  to  examine  them,  paying  a  reasonable  price  for 
such  copies ;  and  why  all  proceedings  in  the  mean  time  should  not  be  stayed. 
The  affidavit  on  which  the  rule  was  obtained  stated,  that  by  the  declaration 
in  this  cause  it  appeared  that  the  supposed  cause  of  action  arose,  on  several 

Promises  by  the  defendant  to  the  plaintiff  to  pay  a  considerable  debt  due  to 
im  from  one  Tims,  upon  the  plaintiff's  desisting  to  proceed  against  Tims; 
that  such  pretended  promises  were  contained  in  several  letters  written  to  the 
plaintiff  by  the  defendant,  and  then  in  the  custody  of  the  plaintiff's  attoniej 
in  Lincoln's-Inn ;  that  the  defendant's  attorney  and  he  himself,  had  applied 
to  the  attorney  of  the  plaintiff  for  an  inspection  of  the  letters  and  papers 
upon  which  the  action  was  founded,  but  without  effect;  that  the  defendant 
had  resided  in  East  Florida  for  some  years  last  past,  where  all  his  books, 
papers,  and  accounts  still  remained ;  that  he  had  no  copies  of  his  letters  to 
the  plaintiff,  nor  any  perfect  recollection  of  their  contents,  and  was  there- 
fore unable  to  instruct  his  attorney  how  to  make  his  defence ;  and  that  be 
was  a  total  stranger  to  any  promise  for  the  payment  of  any  debt  of  l^ms,  as 
stated  in  the  declaration. 

^Law  said,  he  moved  on  a  precedent  of  a  similar  rule  granted  in  ^tgt 
another  case.  ^     ^ 

Lee  and  Baldwin  now  showed  cause.  They  contended  that  this  motion 
was  of  the  first  impression  :  it  went  to  a  discovery  of  the  whole  of  the  plain- 
tiff's case  before  the  trial:  the  defendant  might  just  as  reasonably  desire 
leave  to  examine  by  anticipation  the  witnesses  meant  to  be  called  bj  the 
plaintiff.  It  is  not  directly  sworn  that  the  papers  wanted  are  the  ffrouDd  of 
the  action.  The  former  case  must  have  been  a  policy  cause ;  and  the  rale 
obtained,  a  rule  to  inspect  certain  specified  instruments  of  a  public  mivRj 
as  the  policy,  protests,  &c. 

Law  in  answer  said,  that  the  rule  to  which  he  had  referred  was  in  a  policy 
cause,  but  was  conceived  in  the  same  general  terms  with  the  present,  and 
was  made  absolute :  that,  however,  the  present  rule  was  drawn  up  in  more 
general  terms  than  he  had  moved  it;  and  that  he  was  willing  to  confine  it  to 
the  letters. 

Lord  MANSFiisiiD. — ^The  rule  is  too  large,  if  it  demands  other  papers.  It 
must  be  confined  to  the  letters.     To  that  extent  I  think  it  very  reasonable. 

BuLLEB,  Justice. — ^There  have  been  many  motions  similar  to  this,  much 
litigated  in  this  court ;  and  Lord  Mansfield  has  upon  such  occasions  alwajs 

1  S.  C,  cited  1  Tidd's  Pr.  641,  8th  ed. 
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said,  that  if  the  papers  of  which  the  inspection  and  leave  to  copy  them  is 
prayed  are  sach  as  the  party  oould  get  at  on  a  bill  in  equity  for  a  discovery^ 
the  application  oaght  to  be  complied  with,  to  avoid  the  expense  and  delay  of 
Uie  remedy  hj  bill.  The  rule,  as  to  letters,  made  absolute.' 

>  See  the  eases  dted,  1  Tidd's  Pr.  641,  8th  ed.,  1  PhiUip's  Byid.  488,  7th  ed. 


[*17]  *PETERKIN  v.  SAMPSON  and  Another,  BaU  of  SAMPSON,* 

Nov.  16. 

Where  a  defendant  is  held  to  bail  in  an  aotion  of  tort,  the  bail  are  only  liable,  aa  for 
d&mageSy  to  the  sum  in  which  he  is  held  to  bail,  though  more  be  given  by  the  jury ; 
bat  they  are  liable,  beyond  that  sum,  to  the  full  tax^  oosts. 

In  an  action  of  assault  against  the  original  defendant,  the  plaintiff,  upon 
a  special  affidavit,  obtained  a  judge's  order  to  hold  him  to  bail  for  £20 ;  and 
accordingly,  after  his  arrest,  and  bail  below,  the  present  defendants  entered 
into  a  recognisance  before  a  judge,  in  the  common  form,  i.  e.  they  jointly 
and  severaUy  undertook  that,  if  the  original  defendant  should  be  condemned 
in  that  action  at  the  suit  of  the  plaintiff,  he  should  pay  the  costs  and  con- 
demnation money,  or  render  himself  into  the  custody  of  the  Marshal  of  the 
Marsbalsea  of  the  court,  or  that  they  would  pay  the  costs  and  condemnation- 
money  for  bim.  They  afterwards  justified  in  court,  by  swearing  that  they 
Here  severally  worth  the  sum  of  £40,  over  and  above  all  their  just  debts. 

The  cause  being  tried,  a  verdict  was  found  for  the  plaintifii  with  £150 
damages  and  40<.  costs ;  and  the  costs  ad  incremento  were  taxed  at  £46  10s. ; 
making  together  £198  10s.;  for  which  sum  the  plaintiff  signed  judgment, 
and  took  out  execution ;  and  the  defendant  not  being  found,  he  proceeded 
^y  tare  facias  against  the  bail  for  the  whole  £198  10«.  The  bail  appeared ; 
and  in  Trinity  Term  last,  before  the  plaintiff  had  declared  on  the  scire  faciasj 
Kunnington  obtained  a  rule  to  show  cause  why,  upon  their  paying  into  court 
the  sum  of  £20,  together  with  the  plaintiff's  costs  of  the  application,  all 
farther  proceedings  on  the  writ  of  scire  facias  should  not  be  stayed. 

On  Monday,  the  8th  of  November,  Baldwin  showed  cause.  He  admitted 
that  the  bail  above  are  not  liable  for  more  than  the  sum  sworn  to  as  damages, 
Jackaou  v.  Hassel,  B.  R.,  H.  20  G.  3  supra,  vol.  i.  p.  330,  although  the 
amonnt  given  by  the  jury  should  exceed  that  sum ;  but  contended  that,  as  to 
the  costs,  they  are  answerable  for  whatever  they  come  to  on  the  Master's 
taxation.  The  recognisance,  he  observed,  mentions  no  specific  sum,  but  is 
&  general  undertaking  for  the  condemnation-money  and  the  costs.  As  to  the 
PI  81  <^o^demnation-money,  it  may  be  proper  to  confine  the  liability  *of  the 
-'  bail  to  the  sum  liquidated  upon  holding  the  defendant  to  bail  ;>  but 
the  costs  are  are  left  entirely  at  large. 

The  Court,  being  of  opinion  with  BoMwin,  made  the  rule  absolute  in  the 
following  terms  :  ''  That  the  defendants  should  pay  to  the  plaintiff's  attor- 
^J  £68  10a.  being  the  amount  of  £20,  for  which  the  defendants  became 
Dail  for  Sampson  at  the  suit  of  the  plaintiff,  and  the  costs  in  the  said  cause, 
together  with  the  costs  of  this  application." 

Some  days  afterwards  Runnington  endeavored  to  have  the  rule  altered, 
on  the  ground  that  the  sum  in  which  the  bail  justifies  (in  this  case  £40)  is 
2^  the  nature  of  a  penal  sum  in  a  bond,  and  that  by  analogy  to  the  case  of 
bonds  the  redress  against  them  could  never  go  beyond  that  sum. 

jS.  C,  eited  1  Tidd's  Pr.  282,  8th  ed. 

^hat  seems  more  applicable  to  cases  where  special  bail  is  of  coarse,  and  the 
is  U<vQidated  by  the  plaintiff  Mmaelf  in  hia  affidavit 
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The  Gomi  seemed  at  first  to  think  there  was  weight  in  that  argaiiient,  bat 
upon  speaking  to  the  Master,  and  eonsidering  the  terms  of  the  recc^isaDoe, 
thej  this  day  eonfirmed  the  role,  as  at  first  made  absolute. 


The  KINO  v.  METLBR.    Nov.  17. 

On  tlie  trial  of  an  indictment  for  a  ndsdemeanor,  rither  by  oommission  of  oyer  and 
terminer  or  gaol-deliyery,  tlie  defendant  mnst  appear  m  person  (Skmb.  that  this 
is  by  force  of  the  recognisance),  bnt,  after  appearance,  may  be  dismissed  on  enterinf 
into  another  recognisance  to  appear  to  receiTe  judgment 

Bkaroboft  moved  for  a  certiorari  to  remove  an  indictment  for  peijoiy  in 
London  from  the  Old  Bailey  sessions  to  this  court,  upon  affidavits  tending 
to  show  that  the  defendant's  life  would  be  in  danger  if  she  were  to  appear 
and  undergo  a  trial  at  the  Old  Bailey :  that  the  prosecution  was  groundless 
and  malicious,  instituted  by  a  discarded  servant  in  revenge  for  a  charge  of 
theft,  which  her  mistress,  the  defendant,  had  brought  against  her;  and  that 
the  prosecutrix  had  made  repeated  applications  for  a  compromise. 

The  object  of  this  application  was,  to  move,  after  the  indictment  should 
have  been  removed,  that  the  defendant's  personal  appearance  might  be  dis- 
pensed with.  Bearcroft  said  that  the  Court  at  the  Old  Bailey  could  not  dis- 
pense with  her  appearance ;  that  the  Court  has  a  larger  jurisdiction  on  the 
London  side  than  on  the  Middlesex  side,  having,  on  the  former,  oommissioos 
both  of  oyer  and  terminer  and  gaol-delivery,  "^and,  on  the  latter,  of  gaol-  ^-^m 
delivery  only ;  but  that  they  had  not  the  power,  under  either  oom-  1-  ^ 
missions,  to  dispense  with  a  defendant's  appearance  even  on  an  indietmeDt 
for  a  misdemeanor,  no  such  power  being  exercised  on  the  circuits  when  the 
trial  is  on  the  crown  side,  though  the  Court  there  sits  under  both  commis- 
sions. This  seemed,  after  some  discussion,  to  be  the  general  sense  of  the 
bench  and  the  bar. 

BuLLEB,  Justice. — ^When  an  indictment  is  found,  a  capiat  issues ;  and  if 
it  is  for  a  bailable  offence,  as  in  this  instance,  the  defendant  enters  into  a 
recognisance'  to  appear  at  the  trial.  This  defendant  must  have  done  so; 
and  therefore,  when  the  trial  is  called  on,  she  may  appear  jpro  formt,  and 
enter  into  another  recognisance  to  appear  aeain  to  receive  judgment  That 
will  answer  the  purpose  of  the  present  application. 

To  this  Lord  Mansfield  and  the  rest  of  the  Court  assented;  and  Willes, 
Justice,  said  he  should  sit  at  the  next  sessions  at  the  Old  Bailey,  and  would 
recollect,  if  the  application  was  made  there,  what  had  been  the  undentaod- 
ing  of  the  Court  upon  the  subject. 

>  It  appears  that  the  whole  difficulty  arises  from  the  recognisance.  For  thegenenl 
mle  is,  that  in  an  indictment  for  a  trespass  the  defendant  may  make  an  attoncy 
after  plea,  R.  22  Assis.  78.    Otherwise  in  treason  or  felony,  2  Hale,  P.  C.  c.  2& 


DURRANT  V.  LAWRENCE.    Nov.VJ. 

If  a  plaintiff  inadvertently  grants  oyer  of  the  original,  the  Goort  wQl  not  strike  it 
oat  after  plea  in  abatement. 

The  defendant  having  craved  oyer  of  the  original,  which  which  vu 
granted,  he  made  it  the  foundation  of  a  plea  in  abatement. 

Chamhre  now  moved  for  a  rule  to  show  cause  why  the  oyor  should  not  be 
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fitrnek  oni  of  the  pleadingSy  on  the  groond  thai  a  defeiidaDt  is  Dot  entitled 
to  it ;  and  that,  if  he  prajs  oyer  of  the  writ,  the  plaintiff  may  proceed  with- 
out taking  any  notioe  of  sneh  prayer.  Boatea  o.  Edwards,  B.  R.,  T.  19  G-. 
3,  snpra  toL  i.  p.  227.  It  was^  he  said,  by  a  mere  blunder  of  a  olerk  that 
the  oyer  was  granted. 

r*201  *^^  MAM8riXLD.-*AB  the  plaintiff  has  granted  it,  he  mnst  take 
■-      -'  the  caaaeqnenoe.    It  was  his  own  blander.  Kale  refused.' 

>  See  Ihinraiit  v.  Sereoold,  B.  R.,  E.  24  G.  8,  ante,  toL  ill. 


ALLEN  and  Others,  Assignees  of  MARLAR,  a  Bankrupt,  and  DOWN  v. 
HARTLET  and  Another.'    iVbv.  17. 

1.  To  support  a  Joint  commission  of  bankmpt,  there  must  be  separate  acts  of  bank- 

mptey  hj  each  partner.' 
1  A  joint  eommission  against  two  ont  of  three  partners  is  bad.* 
S.  A  plea  in  an  action  that  was  discontinned,  and  wherein  no  Judgment  was  entered 

U  not  admissible  eTidenee  against  the  par^  pleading  it  of  a  fact  therein  aTorred. 
In  Msompsit  by  several  plaintiffs,  baakraptoy  of  one,  and  an  assignment  of  his 

effeets,  is  a  good  plea  in  bar. 

This  was  an  action  on  a  promissory  note  for  £8000  made  by  the  defen- 
dants, payable  to  Marlar,  Stewart,  and  Boyd,  and  endorsed  by  them  to  Mar- 
lar,  Pell,  and  Down.  Marlar  had  been  found  a  bankrupt ;  and  his  assignees, 
together  with  Down,  were  the  plaintiffs,  Marlar  and  Down  being  the  survi- 
Ting  partners  of  Pell,  who  had  lately  died. 

The  cause  was  tried  at  Ouildhall,  at  the  sittings  after  last  Trinity  Term,* 
before  Buller,  J.,  when  the  plaintiffs  were  nonsuited. 

On  the  first  day  of  this  term,  Bearcroft  obtained  a  rule  to  show  cause 
why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial  granted ;  and  this 
day  the  case  was  argued  by  Bearcroft^  Piggott,  and  Baldwin  for  the  plain- 
ti^,  and  Lee^  Ertkine,  ana  Wood  for  the  defendants.  From  the  Judge's 
report  it  appeared,  that  at  the  trial,  the  execution  of  the  note  by  the  de- 
P211  ^*^^^^^^  being  proved,  those  plaintiffs  who  sued  as  ^assignees  of  Marlar 
^  -'in  order  to  establish  their  tiUe,  gave  in  evidence  a  joint  commission  of 
bankruptcy  against  Marlar,  Stewart,  and  Boyd,  as  surviving  partnera  of  one 
Allen,  and  another  of  a  prior  date  against  Marlar  and  Stewart,  as  partners 
of  Boyd  and  surviving  partners  of  Allen.  But  it  was  proved,  that  there  was 
po  such  distinct  partnership  as  Marlar  and  Stewart,  exclusive  of  Boyd  (va 
bdced  appeared  upon  the  face  of  the  commission  against  the  two)  :  and  the 
Judge  was  of  opinion  that,  under  that  commission,  the  plaintiffs,  the  as* 
^igaees,  oould  not  support  their  title ;  for  that  a  joint  commission  against 
^0  of  three  partners  was  void.  This  had  been  the  idea  of  those  whose 
«d?ice  the  assignees  had  followed ;  for,  soon  after  the  commission  had  been 

*  There  is  a  note  of  this  case  in  Go.  Bankr.  Law,  11,  8th  ecL  ;  and  it  was  cited, 
ttd  approved  by  the  Conrt,  for  the  doctrine  in  the  second  point  here  stated,  in 
Streatfidd  «.  Halliday,  8  T.  R.,  779;  also  in  Scott  v.  Franklin,  15  East,  486. 

'So  in  Hogg  V.  Bridges,  G.  B.,  H.  68  Geo.  8,  2  B.  Moore,  122,  it  was  held  that  the 
^gnees  of  A  and  B,  bankrupts  under  a  joint  eommission,  coold  not  maintain  an 
ietion  for  money  had  and  reoeiyed ;  it  appearing  that  A  alone  had  oommitted  an  aot 
^  bankniptey ;  and  also  that,  nnder  such  oommissien,  they  conld  not  reooTor  the 
»«psrite  property  of  A. 

'But  now  by  the  6  Geo.  4,  c.  16,  s.  16  (oontinning  the  prorision  of  the  8  Geo.  4, 
^  ^^  t.  8j,  any  creditor  who  may  petition  for  a  commission  against  a  whole  Arm 
^V!  petition  against  any  namber  of  the  partners  of  it,  and  the  oommlssion  will  be 
*»Hd.    £den'B  Bankrupt  Law,  61,  2d  ed. 

^  On  Wednesday,  the  14th  of  July. 
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sued  out  against  Marlar  and  Stewart,  the  other  was  obtained  aninst  all 
the  three,  and  a  new  assignment  made  to  the  same  assignees.     HoweTer, 
upon  the  evidence  it  turned  out  that  nothing  but  a  collusive  aet  of  bank- 
ruptcy could  be  proved  against  Bojd ;  who,  upon  the  supposed  invalidity  of 
the  former  commission,  had  been  sent  for  from  abroad,  and,  by  concert  with 
the  petitioning  creditor  and  the  assisnees,  had  been  denied  to  a  creditor. 
Here  again  the  plaintiffs  failed,  in  the  opinion  of  the  Jud^ ;  for  he  held, 
that  the  commission  acainst  the  three  could  not  give  the  assienees  any  right 
to  recover  in  this  action,  without  proof  of  a  distinct  act  of  nankroptey  by 
each.     The  counsel  for  the  plaintiffs,  forseeing  both  these  objections,  had 
begun  by  producing  the  office  copy  of  a  record  in  a  former  action  brought 
on  this  very  note  against  the  same  defendants,  which  they  offered  as  evidence, 
if  not  conclusive,  at  least  admissible,  of  the  bankruptcy  of  Boyd,  as  well  as 
of  the  other  two.     That  action  appeared  to  have  been  brought  in  the  names 
of  Marlar,  Pell,  and  Down,  the  endorsees  of  the  note  before  the  death  of  PelL 
The  defendants  pleaded  in  bar,  1,  the  general  issue;  2,  that  before  the 
making  of  the  note  Marlar  was  a  trader,  and  in  partnership  with  Stewart 
and  Boyd  as  surviving  partners  of  Allen ;  that  they  all  three  became  bank- 
rupts, and  that  a  commission  was  sued  out  against  them ;  and  so  proceeded 
to  state  specially  all  the  formal  proceedings  under  the  commission,  including 
the  assignment  to  the  plaintiff,  Allen,  and  his  co-assignees.     To  this  plea 
the  plaintiffs  had  demurred,  and  showed  for  cause,  that  the  matter  pleaded 
was  not  matter  of  bar,  but  of  abatement.     It  appeared  that  the  *de-  r»Qoi 
marrer  had  been  argued  ;^  but  the  counsel  for  the  plaintiffs  finding  ^      ^ 
the  opinion  of  the  Court  to  be  against  them,  a  rule  to  discontinue  wss  ob- 
tained, and  no  judgment  entered.     The  Judge  thought  this  was  not  compe- 
tent evidence  to  sustain  the  bankruptcy,  1.  Because  there  was  also  a  plea  of 
the  general  issue ;  and  if  both  pleas  were  taken  together,  which  he  thought 
they  must  be,  then  the  note  itself  would  be  overturned :  and  2.  Because  a 
plea,  especially  since  the  statute  permitting  several  matters  to  be  pleaded, 
when  there  has  been  no  judgment,  nor  any  act  done  by  the  party  to  avail 
himself  of  the  plea,  is  to  be  considered  as  the  mere  allegation  of  couasel, 
and  no  evidence  of  the  facts  therein  asserted,  against  the  persons  by  whom 
it  is  pleaded. 

In  support  of  the  motion  for  the  new  trial,  the  three  different  points  which 
had  been  overruled  at  Guildhall  were  again  insisted  upon. 

1  Marlar  0.  Hartley  was  argued,  H.  24  G.  8,  by  Morgcen  for  the  plaintiffs,  and  Wooi 
for  the  defendants.  For  the  plaintiffs  it  was  contended,  that  bankroptcy  is  a  dili- 
tory,  not  a  peremptory,  exception ;  for  that  the  capacity  to  sae  may  be  restored,  u 
by  superseding  the  commission :  and  it  was  compared  to  a  plea  of  profession  in  the 
plaintiff,  which,  it  was  said,  could  only  be  pleaded  in  bar  when  the  demand  was  in- 
onrred  after  the  profession;  and  Lutw.  17,  was  quoted;  from  whence  it  appears, 
that  upon  a  plea  that  the  plaintiff  is  excommunicated,  the  writ  shall  not  abate,  bat 
hguela  remaneat,  sine  die,  quoutque,  &c.,  till  plaintiff  shall  obtain  absolution.  But  the 
Court  said,  that  it  was  matter  of  bar,  and  could  not  be  pleaded  in  abatement ;  sioee 
there  could  be  no  better  writ  given  to  the  plaintiffs.  It  was  also  contended,  that  the 
two  solvent  plaintiffs  might  recover  their  proportion  of  the  demand  without  Marlar, 
on  the  authority  of  Nelthorpe  and  Another  v.  Donington,  B.  R.,  M.  26  Car.  2,  2  Ler. 
118.  But  the  authority  of  that  case  was  not  allowed  by  the  Court,  who  said  it  htd 
been  questioned  in  Fox  v.  Hanbury,  B.  R.,  E.  16  G.  8,  Cowp.  446;  and  they  said  it 
was  now  settled,  that  where  a  defendant  will  take  advantage  of  a  demand. being joiat 
against  him  and  others,  he  must  plead  it  in  abatement — ^Rioe  «.  Shute,  10  0.  S,  i 
Burr.  2611,  2  W.  Blackst.  695;  and  Abbot  v.  Smith,  C.  B.,  E.  14  G.  8,  2  W.  Blaekst 
47 ;  but  that  he  may  nonsuit  the  plaintiff  by  showing  that  the  cause  of  action  arose 
fk^m  a  contract  made  with  him  and  others  jointly.  Vide  Webster  «.  Scales,  see. 
supra,  p.  7.  And  see  a  learned  note  on  these  points,  1  Williams,  Saund.  p.  291,  b< 
and  Germain  v.  Frederick,  B.  R.,  T.  25  G.  8,  there  reported.  This  ease  was  aeet* 
dentally  omitted  in  its  proper  place. 
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rMo-i        1-    As  to  the  Tftlidity  of  the  oommission   against  Marlar  *and 
I-      ^    Stewart,  the  eouDsel  for  the  plaintiffs  contended  that  those  two  per- 
sons had  submitted  to  that  commission ;  and  therefore,  if  it  shoald  be  held 
necessary,  to  support  a  joint  oommission  against  two,  that  there  should  be  an 
ezolusiTe  partnership  subsisting  between  them,  this  submission  was  an  ad- 
mission on  their  part  of  such  partnership,  and  conclusive  as  between  them 
and  the  rest  of  the  world.     But  upon  what  principle  or  decision  is  this  neces- 
sity of  an  exclusive  partnership  founded  ?    In  the  case  of  Crisp,  a  bankrupt, 
there  was  a  separate  oommission  sued  out  against  Crisp,  upon  a  joint  debt 
owing  by  him  and  two  other  partners :  upon  an  application  to  the  Court  of 
Chancery,  Lord  Hardwiokz  directed'  that  an  action  should  be  brought  in 
the  Court  of  Common  Pleas,  to  try  the  validity  of  the  oommission ;  and 
upon  the  trial,  Willes,  C.  J.,  reserved  a  case  for  the  opinion  of  the  Court; 
and  there  it  was  determined,  after  solemn  argument,  that  the  commission 
was  valid.'     This  decision  was  adopted  by  Lord  Hardwioke,  2d  Aug.  1744, 
1  Atk.  133-4 ;  and  was  posterior  in  point  of  date  to  the  case  of  Beasley  v. 
Beasley,  Cane.  1736;  1  Atk.  97;  which  will  be  cited  on  the  other  side. 
From  this  decision  it  appears,  that  for  a  partnership  debt  a  separate  com- 
nussiou  might  have  been  sued  out  against  Marlar,  and,  in  like  manner, 
another  separate  commission  against  Stewart ;  and  under  each  of  those  com- 
missions all  the  property  of  every  sort  belonging  to  each  would  have  been 
vested  in  the  commissioners  and  assignees.     But  why  should  the  unnecessary 
tronble  and  expense  of  a  commission  against  each  become  necessary  ? — a  joint 
commission  against  the  two  would  have,  in  all  respects,  the  same  effect  as 
separate  commissions  against  each.     By  the  joint  commission  against  the 
two,  all  the  property  of  each  would  be  equally  divested,  as  if  two  commis- 
sions had  issued,  one  against  each ;  and,  by  marshalling  the  partnership  and 
r^pectave  debts,  the  Court  of  Chancery  would  appropriate  and  fix  the  relative 
order  and  mode  of  paying  the  joint  and  separate  creditors  of  each,  in  the 
same  manner  as  if  there  had  been  two  commissions.     The  objection  on  this 
pari  of  the  case  seems  to  be  founded  on  an  idea  that  it  is  the  trade,  not  the 
trader,  that  is  made  a  bankrupt :  but  that  is  not  the  case :  bankruptcy  goes 
r«24-i  to  the  ^person,  not  to  the  particular  branch  of  business  in  respect  to 
'*     ^  which  the  act  of  bankruptcy  is  committed.     Whatever  that  may  be, 
sa  soon  as  the  bankruptcy  happens,  all  the  bankrupt's  property,  and  not 
merely  what  is  employed  in  that  branch,  vests  in  the  commissioners. 

2.  But  if  it  should  be  the  opinion  of  the  Court,  that  to  vest  the  property 
of  Marlar  in  assignees  under  the  statutes  of  bankruptcy,  either  a  separate 
commission,  or  one  against  the  whole  partnership,  was  necessary,  still  it  was 
sot  necessary  in  a  case  like  this,  where  the  demand  was  for  a  debt  in  which 
be  alone  of  the  three  partners,  against  whom  the  second  joint  commission 
^ed,  was  a  creditor,  to  prove  an  act  of  bankruptcy  by  each.  It  is  perhaps 
true,  that  the  practice  has  been  to  require  such  proof  in  the  case  of  joint 
commissions;  but  that  practice  has  been  established  with  a  view  to  those 
matanoes  where  the  demand  was  founded  on  a  joint  debt  due  to  alL  Is  it 
not,  in  point  of  principle  and  reason,  sufficient,  when  the  demand  is  only  a 
^bt  due  to  Marlar,  to  show  that  he  has  committed  an  act  of  bankruptcy  ? 
Y^J  should  not  the  joint  commission  in  such  a  case,  though  void  as  against 
the  two,  operate  against  him  as  a  separate  oommission  sued  out  on  a  joint 
^«bt?  If  this  would  be  reasonable  and  consistent  with  principle,  it  is  in- 
cumbent upon  the  counsel  for  the  defendants  to  show  some  express  authority 
to  the  contrary.    The  objection  is  grounded  only  on  form,  not  on  the  merits; 

'By  an  order,  dated  18th  Feb.  1742-^. 

'See  a  full  report  of  this  case,  by  the  name  of  Crisp  v.  Perritt,  WiUea,  467. 


318  Allen  v.  Habtlbt.    M.  T.  1784.  [24 

and  therefore  the  Court  will  not  give  way  to  it,  unless  thej  are  compeUed  bj 
the  cogency  of  positive  law. 

8.  Lastly,  supposing  it  neoessary  to  show  the  baakraptcj  of  Boyd,  the 
plea  in  the  former  action  ought  to  have  been  received  as  oonolonye,  or  at 
least  primd  facie  evidence  of  such  bankruptcy,     la  the  case  of  Snow  r. 
Phillips,  reported  by  Siderfin,  B.  B.,  M.  16  Oar.  2,  1  Siderf.  220-1 ;  it  was 
held  that  a  bill  .in  Ohanoery,  preferred  by  the  same  party,  if  proceedings 
have  been  had  upon  it,  is  evidence  against  him  of  the  matters  allied  in  the 
bill.    A  foTtwriy  a  plea  at  common  law,  which  is  of  a  more  solemn  nature 
than  a  bill  in  Chancery,  ought  to  be  evidence  against  the  person  pleading  of 
the  allegations  contained  in  it.    On  this  plea  proceedings  were  had,  for  a 
solemn  argument  took  place :  the  plaintifis  by  demurring  admitted  the  truth 
of  the  facts  alleged  as  folly  as  if  they  had  Men  found  agunst  them    p^^-i 
*upon  the  trial  of  an  issue,  and  bv  discontinuing  the  action  gave  the    >-      ^ 
defendants  the  full  benefit  of  their  plea.     What  a  contradiction  would  it  be, 
and  how  repugnant  to  justice,  to  say,  that  in  the  former  action  the  defendants 
shall  have  the  benefit  of  the  allegation,  that  Marlar,  Stewart,  and  Boyd  were 
each  of  them  bankrupts,  and  dead  in  law,  and  yet  that  in  this,  which  is 
founded  upoh  the  defeat  of  the  plaintiffs  in  the  former,  they  may  deny  that 
very  allesation  I    Shall  they  be  permitted  to  assert  the  &ct  when  they  can 
derive  a  benefit  from  it,  and  to  deny  it  when  it  makes  against  them  f    It  is 
said,  that  to  allow  the  special  plea  in  thb  case,  where  there  was  also  a  plea 
of  the  ffeneral  issue,  to  be  evidence  against  the  defendants,  would  be  to 
defeat  the  advantage  of  the  statute,  which  gives  the  permission  to  plead 
double.    That  would  be  true,  if  this  plea  were  offered  in  evidence  to  over- 
turn or  contradict;  as  if  a  plea  of  wlvit  ad  diem  were  to  be  made  use  of  to 
contradict  another  of  turn  estfadwn.    But  this  is  a  very  different  case ;  nor 
does  it  seem  to  be  at  all  a  necessary  consequence  that,  if  this  plea  is  taken 
to  be  evidence  against  the  defendants,  the  allegation  in  the  plea  of  the  gene- 
ral issue  is  to  be  also  received  as  evidence  of  ttie  non-existence  of  the  debt 
Upon  that  plea  no  further  proceeedings  were  had.    Besides,  though  a  mso's 
allegations,  when  they  come  to  make  against  him,  are  to  be  considered  as 
admissions  on  his  part,  it  does  by  no  means  follow  that  other  allegations  of 
his,  made  at  the  same  time,  which  operate  in  his  favor,  must  be  taken  as  true. 
There  is  a  case  in  the  law  of  Nisi  Prius,  of  Taylor  v.  Holman,  Ouildhall  sit- 
tings after  term,  1764;  Bull.  N.  P.,  2d  edit.  p.  169;  which  seems  reiy 
much  in  point  upon  this  question.     In  an  action  of  debt  against  an  ezecntor, 
the  defendant  had  pleaded  pUne  adminiairavit ;  and  the  plaintiff  admMDg 
the  truth  of  the  plea  had  ti^en  judgment  of  future  assets,  quando  aeeidenMi. 
Afterwards  an  action  being  brought  upon  this  judgment,  suggesting  a  devoh 
tavitf  Lord  MansvixIiD  would  not  suffer  the  plaintiff  to  give  any  evidence 
of  effects  come  to  the  hands  of  the  defendant  before  the  judgment,  beeanse 
the  plaintiff  had  admitted  that  the  defendant  had  fully  administered  to  that 
time.    It  may  be  said,  that  it  would  be  hard  if  a  sham  plea,  as  the  comnum 
one  of  a  judgment  recovered,  should  be  considered  as  evidence  afterwards 
against  the  defendant    In  the  first  "'place,  would  it  follow  that  if  r^i 
such  a  plea — ^which  is,  as  it  were,  a  common  bar,  and  is  perfectlv  un-  *• 
derstood  to  be  used  merely  for  delay— should  be  held  not  to  be  evidence, 
that  other  pleas  of  a  different  description  are  not  ?    In  the  second  plaeO;  in 
the  case  of  a  plea  of  judgment  recovered,  it  is  hard  to  conceive  how  it  eooM 
be  offered  in  evidence  in  a  subsequent  case ;  for  if  an  action  were  brought  oo 
such  supposed  judgment,  not  the  plea,  but  the  judgment  itself,  must  be  pro* 
dnced.     But,  lastly,  where  would  be  the  hardship  upon  a  party  who  asserts 
a  matter  deliberately  in  a  plea,  to  hold  him  bound  not  to  contradict  that  as> 
sertion  afterwards? 
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For  the  defendant  il  was  argaed, 

1.  Tbat  it  would  be  absurd  to  support  a  commission  against  A.  and  B.  as 
partners,  when  no  sach  partnership  ever  existed,  and  when  the  commission 
itself  stated  that  they  were  joint  partners  with  0. 

2.  That  it  was  settled  law,  that  in  all  cases,  to  support  a  joint  commission 
of  bankmptoy  aminst  partners,  a  separate  act  of  bankruptcy  must  be  proved 
against  each  of  the  partners.  This  was  expressly  laid  down  by  Lord  Hari>- 
wic&s  in  the  case  of  Beasley  v,  Beasley,  cited  supra.  See  also  Twiss  t. 
Massey,  Cano.  1737,  1  Atk.  67;  and  the  universal  practice  of  the  commis- 
sioners  has  been  consonant  to  that  determination.  There  is  one  argument 
which  alone  shows  that  it  must  be  so:  it  has  been  long  settled,  that  where 
there  has  been  only  a  joint  commission,  separate  creditors  may  come  on  the 
separate  estate  of  each,  without  having  recourse  to  separate  commissions ; 
but  this  would  be  extremely  absurd,  if  the  joint  commission  had  not  been 
grounded  on  the  separate  bankruptcy  of  each. 

3.  The  case  in  Siderfin,  with  regard  to  bills  in  Chancery,  has  been  often 
oiremiled,  and  the  contrary  settled  as  law  in  a  variety  of  modem  decisions. 
In  the  ease  of  Lord  Ferrers  v.  Shirley,  reported  by  Pitzgibbon,  B.  R.,  H.  4  G. 
2)¥itz-G.  195-7,  a  bill  in  Chancery,  to  which  there  had  been  an  answer,  was 
oiered  in  evidence  in  an  action  against  the  party  who  had  preferred  it;  but 
apon  an  objection  that  a  bill  was  no  better  than  the  surmises  of  counsel  for 
the  better  discovery  of  title,  the  Court  would  not  suffer  it  to  be  read.  So  in 
Hedcalfe  v.  Hedoalfe,  1  Atk.  68,  65,  in  Cane.  1737,  though  Lord  Hard- 
rn^-i  wiCKE,  in  Chancery,  permitted  a  bill  preferred  "'by  the  pkintiff  to 
^  -'  be  read  a^inst  him,  he  said,  that  at  law  the  rule  of  evidence  is,  that 
it  cannot  be  received  in  evidence,  because  it  is  taken  to  be  the  mere  sug- 
gestions of  counsel.  And  in  a  case  before  Lord  Mansfield  at  Nisi  Prius 
in  the  year  1767,  his  lordship  laid  down  the  same  doctrine.  The  reason  is 
eqiially  strong  against  the  admission  of  this  plea  in  evidence,  which,  for  any- 
thmg  the  Court  knows,  may  be,  as  special  pleas  since  the  introduction  of 
pleamng  double  frequently  are,  the  mere  suggestions  of  counsel.  Besides, 
how  can  it  be  reasonably  insbted  upon,  that  the  one  plea  shall  be  received  in 
evidence,  and  not  the  other?  If  both  were  to  be  received,  the  first,  of  the 
pnenl  issue,  would  defeat  the  action. 

I<<nd  Mansvisld. — ^A  bill  in  Chancery  is  not  evidence  in  another  suit, 
eicept  merely  to  show  that  there  was  such  a  bill  preferred,  and  the  nature 
«nd  object  of  it. 

The  plaintiffs^  Allen  and  others,  set  up  two  commissions  under  which  they 
cuim  as  assignees.  There  is  no  doubt  out  a  commission  may  be  taken  out 
ftgvnst  one  partner,  or  against  all  the  partnership;  in  which  latter  case  the 
*>^gnees  may  take  not  only  the  joint  but  the  separate  effects,  and  the  Court  ' 
of  Chanoery  will  marshal  the  creditors.  What  are  the  obiections  here  1 
To  one  of  the  commissions  it  is  objected  that  it  is  against  three,  and  only 
^0  were  bankrupts.  This  is  clearly  bad.  No  authority  has  been  produced 
to  show  that  it  is  good  against  the  two.  It  is  the  same  thing  as  if  no  com- 
BUBsion  had  issued.  To  the  other  commission  the  objection  is  that  it  is  ^ 
*S^t  two  of  three  partners.  This  too  is  bad,  and  is  supported  by  no 
wihority. 

As  to  the  plea,  if  it  were  evidence  at  all,  I  should  hold  it  to  be  conclusive. 

h^^  plaintifis  discontinued.  There  was  no  judgment :  no  effectual  pro- 
^^^gs:  no  use  made  of  the  plea.  If  there  had  been  judgment,  and  the 
acfendants  had  made  use  of  it,  the  case  would  have  been  different  The 
aefendants  might  have  withdrawn  or  amended  this  plea.  There  is  no  case 
T\?  wf^  ^i^ding  to  the  doctrine  that  loose  pleadings  under  counsers  hand 
^^  be  evidence.  An  answer  in  equity  is  evidence,  because  it  is  upon  oath, 
^here  a  man  under  his  hand  avers  a  thing,  he  shall  be  bound  by  it;  but  a 
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man  is  not  bound  by  bis  bill  in  equity,  and  no  man  avers  his  plea  to  be  true, 
in  such  a  manner  as  to  be  bound  by  what,  on  better  advice,  as  matter  of 
pleading  he  thinks  "^t  to  abandon.  I  am  clear  on  all  the  three  piu>Q-| 
grounds  that  the  direction  was  right  L  -  J 

The  rule  discharged. 

PRESTON,  Executor  of  FOULIS,  t;.  GREENWOOD.     JVbv.  17. 

1.  Usage  is  admissible  in  eridenee  to  explain  the  constraetion  of  a  policj  of  insnrmBee, 
in  the  parts  written  by  the  parties,  as  well  as  in  the  common  prini^  form.  2.  If 
the  question  be,  whether  the  addition  of  a  place,  by  name,  in  a  policj,  would  haTe 
varied  the  risk,  or  whether,  on  the  other  hand,  such  place  was  implied  in  the  words 
aetnally  used,  it  is  material  eridence,  in  favor  of  the  latter  constraetion,  that  the 
preminm  in  either  case  would  haye  been  the  same. 

This  was  an  action  on  a  policy  of  insurance,  which  was  tried  before  Bul- 
lies, Justice,  at  Guildhall,  at  the  sittings  after  last  Trinity  Term^  when  a 
yerdict  was  found  for  the  defendant. 

On  Wednesday  the  10th  of  November,  Bearcrvfi  obtained  a  rule  to  show 
cause  why  a  new  trial  should  not  be  granted ;  and  the  case  was  now  argued 
by  Bearcroftj  Erskine,  and  Bower  for  the  plaintiff,  and  Lee  and  WU»on  for 
the  defendant. 

The  material  facts,  as  reported  by  Bullkr,  Justice,  were  as  follows : 

The  policy  was  on  the  ship  the  Earl  of  Hertford  ''from  London  toMadns 
and  Bengal,  or  the  ship's  last  port  of  discharge  of  her  Europe  cargo  beyoDd 
the  Cape  of  Good  Hope."  On  the  1st  of  January,  1781,  the  owners  (of 
whom  Foulis  was  one)  entered  into  the  usual  charter-party  with  the  East 
India  Company,  at  the  head  of  which  instrument  was  written  ''  For  Ciuoa,^' 
that  being  the  customary  method  of  expressing  the  destination  of  the  sbip. 
The  policy  was  not  effected  till  May ;  and  the  ship  did  not  sail  till  June,  in 
the  same  year.  By  the  terms  of  the  charter-party  the  Governors  and  the 
Presidencies  of  the  Company  abroad  might  alter  the  destination  of  the  ship 
after  her  arrival  in  India,  and  might  employ  her  in  intermediate  voy^ea  in 
that  country.  Part  of  the  outward-bound  cargo  was  destined  for  Uhins. 
On  her  arrival  at  Madras  a  considerable  part  of  her  carso  was  unloaded;  sod 
she  was  sent  by  the  Governor  and  Council  to  Masuiipatam.  Before  she 
could  be  unloaded,  she  was  driven  on  shore  in  the  Madras  road  by  a  violeot 
storm,  and  totally  lost,  having  still  on  board  that  part  of  her  cargo  which 
was  intended  for  China.     The  premium  was  15  guineas  per  cent. 

Bonham  and  Dallas,  two  eminent  and  experienced  brokers,  who  vere 
produced  as  witnesses  on  the  part  of  the  plaintiff,  proved  that  it  is 
notorious,  and  well  understood  by  *the  underwriters,  that  East  01291 
India  ships  are  subject  to  the  control  of  the  foreign  Presidencies,  and  ^ 
liable  to  be  employed  in  intermediate  voyages  in  India,  and  to  have  their 
course  altered.  But  they  said  that,  by  the  usage  of  their  offices,  when 
China  was  meant  to  be  included  in  the  policy,  the  word  ''  China"  was  pir- 
tioularly  expressed,*  and  that  this  was  the  description  of  a  ''Coast  aod  &/' 

1  As  had  been  done  in  the  policies  in  three  causes  which  had  been  tried  befon 
BvLLSB,  Jostioe,  at  the  sittings  at  Onildhall,  after  last  Easter  Term,  vis.  QtnffffJ  ^ 
Christie  (ante,  toL  iii.  p.  419),  Jackson  o.  Macaulay,  and  Moffat  o.  Ward. 

In  the  first,  the  words  were,  <*a<  and  from  London  to  Madroi  and  CHina^  with  leftW 
to  touch,  stay,  and  trade  at  any  port  or  ports  whatsoever,  until  the  ship  >^^ 
arrived  at  her  loading-port  in  India  and  China."  In  the  seeond,  which  was  on  the 
same  ship,  viz.  the  Fortitude,  the  only  difference  from  the  other  was,  that  the  pou^ 
concluded,  *<  until  the  ship  shall  be  arrived  at  Madras  and  China."  In  Moffat «.  ^^ 
which  was  also  tried  before  Bullbb,  Justice,  at  the  same  sittings,  the  policy  wu  on 
the  ship  Blandford,  and  concluded,  «  until  the  ship's  safe  urrival  at  her  last  port  of 
discharge  in  the  East  Indies  or  China. 
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voyage.  They  did  not  agree  in  the  form  of  words  nsed  by  them  to  describe 
the  other  parts  of  the  voyage.  They  said  rand  in  this  they  were  corrobora- 
ted by  a  third  broker)  that  there  was  no  difference  in  the  premium,  whether 
tbe  insurance  were  to  Madras  and  Bengal^  as  in  the  present  instance,  or  to 
Madras  and  China. 

In  summing  up  to  the  jury,  the  Judge  told  them  the  question  was  whether 
&  China  voyage  was  insured,  which  must  depend  on  the  words  of  the  policy. 
That  the  undtrwriter  knows  nothing  of  and  has  nothing  to  do  with  the  char- 
ter-party, and  u!I  he  need  to  take  notice  of  is  the  usage  as  to  the  voyage 
insured.  He  thought  there  was  no  doubt  but  the  intermediate  voyage  was 
protected,  and  said  that  the  words  of  the  policy  were  certainly  large  enough 
to  cover  the  voyage  to  China ;  but  that  Bonham  and  Dallas  had  proved,  that 
they  always  specified  China  by  name  when  they  insured  voyages  to  that 
conntry ;  and  there  was  no  usage  proved  of  insuring  a  China  voyage  by  the 
present  form  of  words ;  and  directed  them  that,  if  they  found  the  usage  to 
be  always  to  describe  China  in  words,  their  verdict  should  be  for  the  de- 
fendant, otherwise  for  the  plaintiff. 

r*301  ^°  ^^^  P^^  ^^  ^^^  plaintiff  it  was  contended,  1.  That  the  ^evidence 
*-  -^  of  usage  ought  not  in  this  case  to  have  been  left  to  the  jury ;  2.  That 
upon  the  whole  case  the  verdict  was  against  evidence. 

1.  It  is  a  general  rule,  where  the  words  of  a  written  contract  are  plain 
and  unambiguous,  that  they  are  not  to  be  interpreted  by  extrinsic  evidence. 
What  was  the  subject-matter  of  this  insurance  ? — ^a  voyage  clearly  intended 
at  tbe  first  for  China,  as  is  manifest  from  the  charter-party,  which  was  en- 
tered into  long  before  the  insurance  was  effected,  and  from  the  nature  of 
part  of  the  cargo.     As  to  the  parties  contracting,  the  insured  must  certainly 
have  meant  that  the  policy  should  extend  to  Cnina,  because  his  object  was 
to  protect  his  property,  which  he  could  not  do  by  insuring  a  different  voyage 
from  that  which  the  ship  was  to  perform.     With  regard  to  the  insurers,  it 
appears  that  their  premium  would  not  have  been  higher  if  China  had  been 
expressly  mentioned ;  and  though  it  may  be  the  custom  of  some  brokers  to 
insert  the  word  when  the  voyage  is  intended,  yet  where  an  expression  tanta- 
mount is  used,  that  comes  to  the  same  thing ;  and  the  parties  are  not  to  be 
permitted  to  narrow  the  words  they  have  bound  themseves  by,  and  restrain 
them  to  a  sense  more  favorable  to  themselves  than  what  they  obviously  im- 
port.   It  is  true,  evidence  of  usage  is  often  properly  admitted  in  the  con- 
stmction  of  policies  of  insurance  -,  but  it  should  seem  the  following  distinction 
ought  to  be  made :  in  construing  the  ancient  formal  clauses  of  the  instru- 
n^ent,  such  evidence  is  proper,  to  show  how  they  are  and  universally  have 
o^Q  understood ;  but  in  the  interpretation  of  that  part  which  is  framed  or 
adopted  by  the  parties  to  the  particular  instrument,  and  contains  the  descrip- 
tion of  what  they  mean  as  the  more  immediate  object  of  their  contract,  they 
ought  not  to  be  permitted  to  call  in  the  aid  of  extrinsic  evidence  to  control 
and  vary  the  plain  obvious  sense  of  the  words  which  they  have  themselves 
chown  to  employ. 

2.  The  evidence  given  does  not  weaken  the  plaintiff's  case.  It  did  not  appear 
wat  the  brokers  employed  had  ever  added  the  word  "  China"  to  a  policy 
where  the  former  part  of  the  policy  was  worded  as  in  this  case.  In  the  case 
of  Gregory  v.  Christie,  Jackson  v.  Macaulay,  and  Moffat  v.  Ward,  it  was 
TT^JP  to  specify  "China;"  because,  if  the  words  "India,"  or  "the  East 
Indies,"  only,  had  been  used,  a  voyage  to  China  would  certainly  not  have 
V^ZY]  ^^  protected ;  since  that  ^country  in  common  language  is  never 
T  A'  ,^^°**^®'®^  *8  comprehended  under  the  word  "  India"  or  "  the  East 
Indies." »    But  here  the  words  being  "  or  the  last  port  of  discharge  beyond 

'Previom  to  the  trial  of  Gregory  v.  Christie  (ante,  vol.  ilL  p.  419),  at  the  same 
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the  Cape  of  Oood  Hope/'  which  as  clearly  extend  to  China  as  to  anj  part  of 
India,  the  specific  mention  of  that  country  became  totally  unneoeesazy.  At 
most,  the  evidence  of  the  brokers  amounts  to  nothing  more  than  proof  of 
their  opiDion.  There  was  no  instance  shown  of  any  case  like  the  present, 
where,  upon  a  loss  happening,  the  underwriters  bad  refused  to  pay  on  aooonnt 
of  the  omission  of  the  word  '^  China." 

But  if  this  case  is  so  new,  if  it  is  res  integra^  and  the  Court  entertain  a 
doubt,  they  will  not  conclude  the  question  by  this  yerdict,  but  send  it  back 
again  to  another  jury  for  further  consideration. 

For  the  defendant  it  was  contended,  that  evidence  of  usage  is  always  re- 
ceived to  interpret  the  words  of  mercantile  contracts,  and  that  npoo  the 
evidence  in  this  case  the  scale  preponderated  very  strongly  in  favor  of  the 
defendant.    It  is  well  known  that  there  are  two  sorts  of  East  India  voyages — 
the  one  called  the  '^  Coast  and  Bay"  voyage,  which  is  that  described  in  this 
policy ;  the  other  called  the  China  voyage.     The  distinction  between  these 
voyages  is  so  universally  understood,  that  no  underwriter  could  suppose  he 
was  insuring  a  China  voyage  by  a  policy  in  which  Madras  and  Bengal  are 
only  mentioned.     There  is  a  fallacy  in  saying  the  premium  is  equal.     That 
may  be  true  whether  the  voyage  be  '*'from  London  to  Madras  and  ri^^^i 
China,  or  from  London  to  Madras  and  Bengal :  but  by  the  construction  *-    "-' 
insisted  upon  by  the  counsel  for  this  plaintiff,  this  policy  would  have  protected 
a  voyage  from  London  to  Madras,  Bengal,  and  China,  and  yet  the  risk  in 
that  case  would  be  much  increased,  and  the  premium  certainly  higher. 

[That  the  premium  would  have  been  higher  if  China  had  been  mentioned 
was  stated  by  Mr.  Thoreshyy  the  attorney  for  the  defendant,  though  he  could 
not  state  to  what  amount,  nor  mention  any  particular  instance.] 

On  the  other  hand,  the  counsel  of  the  plaintiff  in  answer  to  a  questicn 
from  Lord  Mansfield  said,  that  the  defence  on  the  ground  now  insisted  <m 
came  upon  them  by  surprise  at  the  trial,  for  that  they  had  only  expected  the 
objection  which  had  been  made  in  the  former  cause  of  Preston  v.  Hobson 
(note,  s^tprd). 

Lord  Mansfield. — Usage  is  always  considered  in  construing  policies  of 
insurance,  even  when  no  difficulty  arises  on  the  words  themselves.  Bat 
here,  even  on  the  words,  it  is  doubtful  to  me  whether  the  protection  extendi} 
beyond  the  East  Indies.  There  are  two  sorts  of  voyages,  and  the  distinction 
between  them  is  notorious.  Now  the  policy  having  specified  Madras  and 
Bengal,  the  subsequent  words,  '^  or  the  ship's  last  port  of  discharge  of  ber 
Europe  cargo  beyond  the  Cape  of  Good  Hope,"  may  be  restrained  to  mean 
of  the  same  nature,  in  the  same  course,  or  within  the  compass  of  that  sort  of 
voyage.  As  to  the  usage,  there  is  direct  proof  that  China  has  been  men- 
tioned when  that  voyage  is  intended.  But  what  sticks  with  me  is,  the 
insured  appears  to  have  acted  fiiirly.  He  had  the  charter-party  for  Chins 
so  early  as  January,  and  did  not  make  this  insurance  till  May.  There  was 
no  fraud  intended,  and  if  the  premium  would  have  been  the  same,  the  under- 

sittings  an  action  was  tried  upon  the  same  policy  with  that  in  the  present  case  of 
Preston  v.  Greenwood,  viz.  Preston  v.  Hobson,  in  which  the  plaintiiF  was  noneuitcd, 
because  on  that  trial  no  satisfactory  evidence  appeared  of  the  right  or  usage  of  tlie 
Presidencies  to  direct  intermediate  voyages,  and  the  clauses  in  3ie  charter-party  to 
that  effect  did  not  then  appear.  In  Moffat  v.  Ward,  it  appeared  that  the  riiip  \a^ 
unloaded  all  her  cargo  at  Madras,  and  was  afterwards  lost  on  her  way  to  Bengal;  on 
which  BuLLEB,  Justice,  nonsuited  the  plaintiff ;  and  on  a  motion  last  Trinity  Term, 
to  set  aside  the  nonsuit,  his  determination  was  confirmed  by  the  Court  on  the  ground 
that,  by  the  true  interpretation  of  the  policy,  the  last  port  of  discharge  was  not  th« 
port  where  she  was  originally  destined  to  discharge  part  of  her  eargo,  but  thtt 
where  she  did  in  fact  discharge  it  That  in  this  respect  Uiis  poli<^  differed  materiill/ 
from  that  in  Gregory  v.  Christie,  where  the  words  were,  <*  her  loading-port. '' 
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vriten  were  Dot  hurt ;  for  thej  would  have  got  no  more  if  China  had  been 
mentioned.  Bengal  is  apedfied  as  the  last  port,  but  an  alternative  is  given. 
The  argnment  from  the  equality  of  premiam  is  shaken  by  what  Mr.  Thoresly 
Las  said :  but  it  is  proper  that  the  case  should  be  reconsidered. 

Rule  absolute  on  payment  of  costs.' 

*  Tbe  plaintiff  afterwards,  under  a  consolidation  mle,  elected  to  try  the  question 
the  next  time  against  Christie,  another  underwriter,  party  to  the  rule ;  and  the  trial 
came  on  before  Lord  MANBrisi.i>  and  a  special  jury  on  Tuesday  the  *14th  of 
[*33]  Deeember,  1784.  Bem^rofi,  for  the  plaintiff,  insisted,  that,  as  the  under- 
writers  knew  of  the  ship's  destination  (of  which  it  was  proved  public  noUces 
in  paper  were  delirered  out  at  the  India  House  to  any  who  would  apply  for  them), 
they  must  hare  understood  themselves  to  be  insuring  a  Toy  age  to  China,  and  the  true 
waj  of  reading  tbe  policy  was,  "to  Madras  and  Bengal,  or  to  Madras,  and  the  ship's 
last  port  of  discbarge  of  her  Europe  cargo  beyond  the  Cape  of  Good  Hope." 

Lee,  for  the  defendant,  contended  that  the  construction  must  be  confined  to  ports 
omdem  gtneru ;  and  that  if  the  strict  words  of  the  policy  were  attended  to,  it  would 
enable  the  ship  to  go  to  Madras,  Bengal,  and  China ;  which,  a  broker  proTcd,  would 
make  a  difference  of  ten  per  cent,  in  the  premium. 

Eyidence  was  giren,  for  the  plaintiff,  of  the  premium  being  the  same  to  Coast  and 
Bftj,  and  to  Coast  and  China,  where  "  China"  was  expressly  mentioned. 

On  this  eridenee  Lord  Maxsfiild  directed  the  jury  that  the  words  certainly  ex- 
tended to  China ;  that  there  was  strong  eridence  of  the  underwriters  so  understand- 
ing it,  and  knowing  the  ship's  actual  destination ;  and  therefore  that  the  plaintiff 
should  recoTer :  and  the  jury  gare  their  rerdict  accordingly. 


HEMMINGS  V,  SMITH.    Nov.  18. 

In  sn  action  of  aim.  eon.,  eridence  of  a  marriage  de  facto  and  cohabitadon,  followed 
by  proof  of  a  criminal  intercourse  between  the  defendant  and  a  woman  who  passed 
for  the  pluntLBTs  wife,  is  sufficient  to  go  to  a  jury,  without  absolute  proof  of  the 
fonner  woman  and  the  latter. 

Smb.  eridence  of  a  marriage,  by  a  person  present,  is  sufficient,  without  proving  ex- 
prenly  the  reading  of  the  serrice. 

This  was  an  action  for  debanching  the  plaintiff's  wife,  and  getting  her 
with  child.  The  trial  came  on  at  the  last  assizes  for  Dnrham  before 
Heath,  J.,  when  a  verdict  was  fonnd  for  the  plaintiff. 

On  Monday  the  8th  of  NoYomber,  Sir  Thomas  Davenport  obtained  a  mle 
to  show  cause  why  there  should  not  be  a  new  trial,  on  these  grounds:  1. 
That  there  was  not  sufficient  proof  of  a  niarriage.  2.  That  if  the  Court  should 
thJDk  there  was  sufficient  proof  of  the  fact  of  a  marriagCi  yet  there  was  no 
eridence  to  identify  the  person  with  whom  the  criminal  conversation  was 
proTedy  and  to  show  her  to  be  the  woman  who  was  married  to  the  plaintiff. 

This  day  the  facts  were  stated  by  Buller,  J.,  from  the  report  of  Heath, 
^'}  snd,  as  far  as  material  to  state  them,  appeared  to  be  as  follows : 

A  witness  swore,  that  in  the  year  1769  he  was  present  when  the  plaintiff 
^  married  in  a  church  at  Kinsale,  in  Ireland,  to  a  lady  of  the  name  of 
Rixon :  That  he  had  seen  the  lady  and  the  plaintiff  jfrequently  together  be- 
r*^-i  fore  marriage :  *That  the  marriaee  ceremony  was  performed  between 
the  hours  of  ten  and  eleven  in  the  morning :  That  in  the  year  1777 
or  1778  he  saw  the  lady  again  at  Cork,  where  she  then  resided :  That  from 
the  time  of  the  marriage  she  had  always  gone  by  the  name  of  Mrs.  Hem- 
miogs:  That  he  had  not  seen  her  since  the  time  of  her  residing  at  Cork;  but 
^&t  he  had  no  reason  to  doubt  that  she  was  the  same  person  who  lately 
P*Med  for  the  plaintiff's  wife. 

Several  witnesses  proved  a  criminal  intercourse  in  the  years  1782  and 
1783,  at  Stockton,  between  the  defendant  and  a  person  with  whom  the  plain- 
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tiff  had  cohabited  daring  part  of  that  period,  who  passed  for  his  wife,  and 
went  by  his  name.  Her  pregnancy  and  delivery  corresponded  with  the  time 
of  such  criminal  intercourse,  and  from  the  circumstance  of  an  absence  of  the 
plaintiff  from  England  for  many  months,  it  was  impossible  he  should  be  the 
father  of  the  child  of  which  she  was  delivered.  The  learned  Judge  left  it  to 
the  jury  to  draw  the  inference  from  the  evidence  just  stated,  that  the  lady  to 
whom  the  plaintiff  was  married  in  Einsale  was  the  same  person  who  passed 
for  his  wife  in  1782  and  1783.  The  first  point,  viz.,  that  the  actual  solem- 
nization of  the  marriage  was  not  sufficiently  proved,  was  now  abandoned :  the 
Judge's  report  had  put  an  end  to  that  question.  On  that  motion  it  was 
stated  that  the  witness  could  not  speak  positively  to  the  reading  the  marriage- 
service  and  ceremony ;  but  Lord  Mansfield  seemed  clearly  of  opinion  that 
it  was  not  necessary  to  prove  that  circumstance  with  such  scrupulous  accu- 
racy. BuLLEB,  J.  asked  whether  any  evidence  was  given  at  the  trial  of  any 
application  made  to  show  the  supposed  wife  to  the  witness  who  was  to  prove 
the  marriage,  and  it  appeared  that  no  such  application  was  made. 

Boltotif  Seij.,  Chambrcj  Taylor,  and  Law  showed  cause  against  the  rule. 
They  argued  that  the  two  sorts  of  evidence  produced,  coupled  together,  raised 
a  presumption  of  identity  proper  to  be  left  to  the  jury,  and  sufficient  to  esta- 
blish the  fact,  unless  rebutted  by  contrary  proof.  The  defendant  might  have 
shown  that  the  person  in  question  was  not  the  same  lady  who  had  been  seen 
by  the  witness  in  the  phurch  at  Einsale.  The  cohabitation  of  the  plaintiff 
with  that  person  as  his  wife  was  directly  proved  down  to  1778 ;  and  if  the 
person  who  passed  as  Mrs.  Hemmings  in  1782,  and  was  so  called  by  the  de- 
fendant himself,  was  not  the  same,  it  was  incumbent  on  the  defendant  to 
make  that  out  in  evidence.  The  witness  *who  attended  the  marriage-  r4cQ5-i 
ceremony  in  1769  saw  the  wife  in  1777  or  1778,  and  therefore,  ao-  L  ■' 
cording  to  the  defendant's  case,  the  period  of  four  years,  from  that  time  to 
1782,  is  the  period  during  which  the  plaintiff  is  to  be  supposed  to  have  changed 
wives.  The  only  cases  on  the  subject  are  Morris  t\  Miller,  B.  R.,  E.  7  Geo. 
8 ;  4  Burr.  2057 ;  1  W.  Blackst.  632  ;  where  there  was  no  proof  whatever 
of  an  actual  marriage :  and  Birt  v.  Barlow,  Dougl.  170 ;  in  which  it  was 
held,  that  it  is  not  necessary  that  the  identity  of  the  parties  should  be  proved 
by  the  witnesses  present  at  the  solemnization  of  the  marriage.  The  question 
is  not  here,  whether  the  evidence  was  as  satisfactory  and  conclusive  as  it* 
might  have  been,  but  whether  it  was  so  weak,  that  the  Judge  was  called 
upon  to  nonsuit  the  plaintiff. 

Sir  Thomas  Davenport  and  Wihon,  in.  support  of  the  rule,  contended  that 
better  proof  of  the  identity  must  have  been  in  the  power  of  the  plaintiff,  and 
therefore  he  ought  to  have  produced  it.  In  fact  there  was  no  proof  of 
cohabitation  with  the  person  to  whom  the  plaintiff  was  married  from  that 
time  downwards ;  and  therefore  it  ought  not  to  have  been  left  to  the  jury  to 
presume  that  the  person  with  whom  he  cohabited  so  long  afterwards  as  1782 
was  the  same. 

Lord  Mansfield. — ^The  law  is  well  settled  as  to  the  evidence  which  the 
plaintiff  must  give  to  prove  the  marriage  in  an  action  for  criminal  conversa- 
tion. Reputation  will  not  do  for  that  purpose :  a  marriage  in  fact  must 
be  proved.  But  the  identity  of  the  person  frequently  does  not  appear  to  the 
minister  who  performs  the  ceremony,  or  the  attesting  witnesses.  Therefore 
the  identity,  so  as  to  connect  the  marriage  in  fact  with  the  person  in  ques- 
tion in  the  action,  may  be  proved  by  other  persons  or  circumstances.  Here 
the  question  is,  whether  there  was  any  evidence  of  identity  to  be  left  to  the 
jury.  As  to  the  weight  of  evidence,  it  depends  on  this,  whether  it  is  or  is 
not  answered.  Loose  evidence  becomes  cogent,  when  it  is  not  answered.  It 
is  clear  this  woman  passed  as  the  plaintiff's  wife  at  the  time  of  the  criminal 
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coDTersation.  That  however  only  proves  a  reputation,  not  an  actual  mar- 
riage. Bat  then  there  is  a  witness  who  says,  that  he  remembers  the  plain- 
tiff and  a  Miss  Rizon  ;  that  they  were  acquainted,  and  that  they  were  mar- 
r*S61  ^^^  together  •in  the  year  1769;  tnat  he  saw  them  a  month  or  two 
I-  -*  afterwards,  and  again  in  1777  or  1778,  and  that  she  always  went  by 
the  name  of  Mrs.  Hemmings.  It  is  true  he  never  saw  her  since  1778 ;  and 
it  is  possible  she  may  be  dead,  and  the  plaintiff  married  to  another  person ; 
bat  evidence  need  not  be  certain  to  every  intent :  Lord  Coke  defines  certainty 
three  ways  (Co.  Litt.  808,  a),  certainty  to  a  common  intent,  a  certain  intent 
in  general,  and  a  certain  intent  in  every  particular.  A  certainty  to  every 
intent  is  not  required  here,  and  it  is  not  the  business  of  the  Court  to  lean  in 
favor  of  adultery.  I  think  the  evidence,  though  weak,  was  sufficient  to  be 
left  to  a  jury. 

BuLLEB,  Justice. — ^The  question  is  only  whether  this  is  evidence  to  go  to 
a  jury ;  for  whether  weak  or  strone  is  not  the  question.  Put  the  case  that 
be  had  only  been  a  month  in  En^and,  the  argument  is  the  same  as  it  now 
15,  after  five  years.  Upon  the  point  of  identity  there  is  no  difference  be- 
tween this  action  and  others.  It  is  only  in  the  proof  of  a  marriage  in  fact 
that  \t  differs.  Suppose  a  person  had  claimed  as  the  heir  of  this  woman,  it 
would  be  evidence  to  be  received  that  she  is  the  same.  There  is  no  diffe- 
lenoe  between  what  is  reputation  in  the  one  case,  and  in  the  other.  Here  it 
was  evidence  to  be  received ;  and  I  am  not  disposed  to  think  the  jury  have 
drawn  a  wrong  judgment.  Bule  discharged. 


WHALE,  Widow,  V.  BOOTH,  Sheriff  of  KENT.'    Nov.  19. 

Tbe  goods  of  a  testator  in  the  possession  of  his  executors  are  taken,  and  sold,  under 
t  fieri  faeUitj  on  a  judgment  against  the  executor  for  a  debt  of  his  own,  and  with 
bis  consent :  the  property  passes  by  such  execution ;  notwithstanding  the  plaintiff 
in  tbe  action  against  the  executor  knew  they  were  assets. 

S(mb.  Otherwise,  if  he  had  known  of  an  unsatisfied  debt;  and  so  had  colluded  with 
the  executor  to  make  a  dev<u(avU. 

This  was  an  action  for  a  false  return,  which  was  tried  at  Maidstone,  at  the 
last  summer  assizes,  before  Oould,  J.,  when  a  verdict  was  found  for  the 
plaintiff,  with  £35  damages,  and  farther  damages  of  £368,  subject  to  the 
opinion  of  the  Court  on  a  case  reserved. 

Tbe  declaration  consisted  of  two  counts ;  the  first  stated,  that  the  plaintiff 
bad  recovered  a  judgment  against  William  Woodhams,  and  John  Woodhams, 
executors  of  William  Woodhams  deceased,  as  well  for  a  debt  of  £800,  to  be 
r^r^^yn  levied  *of  the  goods  and  chattels  of  the  testator,  which  were  in  their 
^ '  ^  hands  at  the  time  of  the  testator's  death,  to  be  administered,  as  for 
^5  for  damages,  costs,  and  charges,  to  be  levied  of  the  goods  and  chattels 
of  the  testator,  &c.,  if  they  had  so  much  in  their  hands,  &c. ;  and  if  not,  then 
il^e  damages,  costs,  and  charges,  aforesaid,  be  levied  of  the  proper  goods 
of  the  said  executors:  that  upon  this  judgment  the  plaintiff  had  sued  out 
*  ifrit  of  Jieri  facias,  directed  to  the  sheriff  of  Kent,  which  was  delivered  to 
the  defendant,  bcin^  then,  and  until  and  after  the  return,  sheriff  of  that 
county;  but  that,  although  the  executors,  before  the  return  of  the  writ,  had 
goods  and  chattels  of  the  testator's  and  also  of  their  own,  within  the  defen- 
im*s  bailiwick,  he  did  not  seize  the  same,  nor  cause  to  be  made  thereof  the 
^^  debt,  damages,  &c. ;  but  returned  nulla  bona  both  as  to  the  goods  of  the 
^tstor,  &c.,  and  as  to  the  proper  goods  of  the  executors. 
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The  second  count  corresponded  with  the  first,  except  that  it  stated  that  the 
defendant  had  seized  certain  goods  which  were  of  the  testator,  and  also  cer- 
tain goods  which  were  of  the  execntorS;  to  the  value  of  the  debt  and  damages 
respectively. 

The  plea  to  both  the  counts  was,  not  guilty. 

The  special  case  was  to  the  following  effect : 

The  testator  at  time  of  his  death  was  indebted  to  the  plaintiff  by  bond  in 
the  penal  sum  of  £800,  conditioned  for  the  payment  of  £400  and  interest. 
He  died  about  three  years  before  the  trial,  leaving  his  two  sons  William  and 
John  his  executors ;  who  on  his  death  did,  as  his  executors,  possess  them- 
selves of  the  stock  of  a  farm,  which  had  been  occupied  by  him,  and  other 
personal  effects,  to  a  greater  amount  than  the  money  due  on  the  bond.  The 
plaintiff  brought  an  action  on  the  bond  against  the  executors,  and  obtained 
judgment  in  Easter  Term,  24  0.  3,  for  £800  and  £35,  to  be  levied  as  stated 
in  the  declaration.  A  writ  of  fieri  facias  being  sued  out  upon  this  judgment, 
the  defendant,  as  sheriff  of  Kent  (to  whom  the  writ  was  directed),  returned 
nulla  bona,  both  as  to  the  effects  of  the  testator  and  those  of  the  executors. 
The  executors  were  indebted  on  their  own  private  account  to  an  uncle  in  £250, 
secured  by  two  bonds,  and  in  £460,  secured  by  several  promissory  notes; 
the  whole  of  such  debt  to  the  uncle  amounting,  inclusive  of  interest,  to  £855. 
To  secure  this  sum,  the  executors  confessed  a  judgment  for  £1712,  and  on 
the  16th  of  February,  1783,  '^'judgment  was  signed,  and  on  the  17th  piroon 
of  the  same  month  a  writ  of  fieri  facias  issued  to  the  then  sheriff  of  ■-  -' 
Kent,  endorsed  to  levy  £860  10«.,  by  virtue  whereof  he,  on  the  25th  of  the 
same  month,  seized  certain  goods  of  the  testator,  which  had  remained  on  his 
farm  since  the  time  of  his  death.  An  inventory  of  those  goods  was  made  by 
the  sheriff,  and  being  valued  at  £559,  in  consideration  of  that  sum  he  exe- 
cuted a  bill  of  sale  to  one  Here,  as  trustee  for  the  uncle,  who  knew  that 
some  of  the  goods  were  parcel  of  the  estate  and  effects  of  the  testator. 

One  Mansfield  was  put  into  possession  under  the  bill  of  sale  in  March, 
1783,  and  one  of  the  executors  came  with  his  family  to  reside  on  the  farm, 
as  servant  to  the  uncle.  When  the  plaintiff  issued  out  her  writ  of  fieri  facia^j 
the  defendant's  bailiff  again  seized  the  goods  on  the  farm ;  but  the  under- 
sheriff,  apprehending  the  property  was  devested  by  the  bill  of  sale^  returned 
nidla  bona. 

The  question  stated  for  the  opinion  of  the  Court  was,  whether  the  executors 
had  so  far  conveyed  away  the  goods  of  the  testator  as  to  deprive  the  plaintiff 
of  her  claim  to  levy  thereon  the  said  sum  of  £368. 

The  case  was  this  day  argued  by  George  Bond  for  the  plaintiff,  and  Gar- 
row  for  the  defendant. 

Bond. — The  question  in  this  case  properly  is,  whether,  under  the  circum- 
stances stated,  the  return  is  true  in  point  of  law.  In  the  first  place,  the 
sheriff  acts  at  his  peril ;  and  where  he  is  doubtful  as  to  the  property,  he  may 
summon  a  jury  to  ascertain  to  whom  the  goods  belong.  <'  The  safest  and 
surest  method,"  says  Dalton,  '<  for  the  sheriff  or  officer  is,  to  inquire,  by  a 
jury,  in  whom  the  property  of  the  goods  is ;  or  else  not  to  take  in  execution, 
or  not  to  meddle  at  all  with  any  such  goods  as  shall  not  plainly  appear  to 
them  to  be  the  proper  goods  of  the  defendant;  for  it  seemeth  that  the  officer 
is  bound  at  his  peril  to  take  knowledge  whose  the  eoods  be;  or  at  least  that 
they  be  the  proper  goods  of  the  defendant ;  but  being  found  by  the  jury, 
that  excuseth  the  sheriff."'  Or,  because  such  an  inquiry  by  a  jury  may  be 
attended  with  difficulties,  he  may  apply  to  the  Court,  who  upon  such  appli- 

*  Dalt  p.  146.  This  is  no  protection  to  the  sheriff;  bat  is  merely  to  govern  his  dis- 
cretion; per  LordELLXNBOEouan,  C.  J.,  Payne  v.  Drew,  4  East,  681. 
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pf  OQ^  cation  will  interpose  to  protect  aod  iCssist  him,  *]n  the  case  of  concur- 
I-  ^  rent  claims  of  property.  This  is  laid  down  in  Shaw  v.  Tunhridge,  in 
Blackstone's  Reports.*  If  he  does  not,  the  gencrul  practice  warrants  the  pre- 
samption  that  he  is  indemnified,  Semple  v.  Lord  Newhaven,  B.  R.,  M.  24  G*. 
3.  And  therefore  it  is  no  hardship  npon  him,  if  he  is  made  liable  to  the 
plaintiff,  when  he  mistakes  the  owner  of  the  goods.  Particularly  in  actions 
ag»nst  an  ezecator,  the  sheriff  ought  to  be  cautious  in  returning  nulla  bona. 
Upon  an  issue  on  the  plea  of  plenh  administravit,  if  a  Terdict  is  found  for 
the  plaintiff^  and  there  is  a  judgment  and  a  yrrit  of  fieri  facias,  the  Court  will 
not  permit  the  sheriff  to  make  that  return ;  but  he  must  either  levy  the  debt, 
or  return  a  devastavit.  Woodward  v.  Chichester,  C.  B.,  T.  2  Eliz.  Dyer, 
185,  b,  as  cited  in  Wentw  Office  of  Executor,  168. 

If  the  defendant,  therefore,  in  the  present  case,  has  committed  a  mistake 
with  regard  to  the  property  of  the  goods,  it  is  his  own  fault,  and  he  must 
answer  for  it.     The  property  in  question  was  not  devested  by  the  first  judg- 
ment, which  was  confessed  by  the  executors  for  a  private  debt  of  their  own. 
The  exigency  of  the  writ  founded  on  that  judgment  was,  to  levy  the  debt  on 
their  goods.     Under  that  authority  the  sheriff  had  no  power  to  seize  goods  in 
their  hands,  as  executors.     The  case  of  Ridler  v.  Punter  is  in  point  on  this 
head.     Upon  a  special  verdict  in  ejectment,  it  appeared,  that  A.  and  his 
irife  were  possessed,  in  right  of  the  wife,  of  a  term  which  she  held  as  admi- 
nistratrix to  her  first  husband;  that  A.,  being  indebted  by  contract,  conveyed 
the  term  to  B.,  to  the  use  of  A.  and  his  wife  for  their  lives,  and  afterwards 
to  the  use  of  B. ;  that  A.  being  sued  for  the  debt,  and  a  judgment  recovered 
against  him,  a  writ  of  fieri  facias  issued,  under  which  the  sheriff  took  the 
term,  and  sold  it  to  the  plaintiff;  and  the  question  was  whether  the  sale  was 
r*401  *E9^'     The  Court  held  it  was  not :  "  for  the  term  being  in  right 
^     -^   of  the  wife,  as  administratrix,  even  if  it  had  continued  in  the  hand 
of  A.,  and  had  never  been  granted,  it  would  not  have  been  extendible  for  the 
debt  of  A.,  and  if  he  had  had  it  himself  as  executor,  it  would  not  have  been 
extendible  for  his  proper  debt,  B.  R.,  H.  35  El.  Cro.  El.  291."     This  case 
only  confirms   the  doctrine  laid  down  by  the  Court  in  that  of  Bransby  v, 
Grantham,  which  happened  several  years  before,  and  is  reported  by  Plowden, 
B.  R.,  E.  20  El.  Plowd.  525 ;  for  there  it  is  expressly  held,  that  where  the 
execator  of  an  executor  is,  as  such,  possessed  of  a  term  which  belongs  to  the 
estate  of  the  first  testator,  such  term  shall  not  be  put  in  execution  for  the 
debt  of  the  second  testator.     Those  two  solemn  and  concurrent  authorities 
tte  not  contradicted  by  any  subsequent  determination,  and  they  are  sup- 
ported by  the  rules  and  principles  which  run  through  all  the  analogous  cases. 
^Q8  it  is  laid  down  by  Lord  MansfieIiD,  in  the  case  of  Howard  v.  Jemmett, 
that  if  an  executor  becomes  bankrupt,  the  commissioners  cannot  seize  the 
specific  effects  of  his  testator ;  not  even  money,  when  it  can  be  specifically 
dtttingaighed,  and  ascertained  to  have  belonged  to  the  testator,  and  not  to 
the  bankrupt  himself,  3  Burr.  1368-9;  B.  R.,  3  G.  3 :  and  the  reason  is 
Atated  in  Gilbert's  Cases  in  Law  and  Equity,  viz.  because  the  testator's  pro- 
perty is  appropriated  to  pay  the  testator's  debts,  Myles  v.  Williams,  B.  R., 
12  Ann. ;  Gilbert,  Mod.  Ca.  318,  321,  323. 
In  like  manner  if  a  man  is  convict,  or  attainted  of  felony  or  treason,  or 

'C.  B..  E.  16,  8,  2  W.  Blackst.  1064.  Vide  also  Cooper  v.  Chitty,  B.  R.,  M.  SO  G. 
*;  1  Burr.  20,  37 ;  1  W.  Blaokst.  65»  70;  and  Aldridge  nnd  Another  v  Ireland,  B. 
^•t  E  24  0.  3.  MSS  Where  Lord  Mansfibld  aaid,  ho  should  always  consider  the 
slwriff  (?)  and  the  party  ns  the  same.  That  it  is  in  all  cases  the  bheriff's  own  fault 
^^fi  is  not  indemnified;  for  that  the  Court  will  never  force  him  to  pny  over  without 
•a  indemnity.  Ace.  per  Lawksnck,  J.,  in  Pnyne  v.  Drew»  4  East,  635  ;  but  where  a 
sheriff  takes  upon  himself  to  act  without  an  application  to  the  Court,  and  makes  his 
I'etorn,  he  most  be  bound  by  hia  own  act.     Ibid. 
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outlawed  in  debt,  he  does  not  forfeit  the  goods  which  he  has,  as  ezeeator.* 
If  property  had  been  acquired  by  a  villain,  his  lord  might  seise  it*,  Littl. 
Villenage,  §  177  ;  but  that  right  of  the  lord  did  not  extend  to  what  came  to 
the  villain  as  executor.  On  the  contrary,  if  the  lord  had  seised  goods  which 
belonged  to  the  villain's  testator,  the  villain  might  have  maintuDed  an 
action  against  him^  and  would  have  recovered  damages,  Ibid.  §  192.  And 
the  reason  for  those  decisions  appears  in  Pinchon's  case,  B.  R.,  M.  9  Jac  1, 

9  Co.  86,  b,  cited  in  Wentw.  Off.  of  Exec.  88, 89,  where  it  is  said  that  exe- 
cutors who  have  the  goods  of  ^their  testator,  in  another  right,  vis.    p*4-i-i 
to  pay  the  debts,  &c.,  of  the  testator,  shall  not  convert  them  to  their    *-      ^ 
private  use,  without  paying  the  just  and  true  debts  of  the  testator;  for  that 
would  be  against  justice  and  right,  and  against  the  office  of  executors,  who 
are  but  ministers  and  dispensers  of  the  goods  of  the  dead,  Ibid.  88,  b.    JI 
the  executors  had  brought  an  action  of  trespass  against  the  sheriff,  for  taking 
the  goods  in  question  under  the  execution  against  themselves  for  their  private 
debt,  the  sheriff  could  not  have  justified  the  taking.     This  I  contend,  not  on 
any  express  decision,  but  from  the  consideration  of  the  ancient  form  of  pro- 
ceeding by  executors  in  such  an  action.     The  form  of  the  writ  is  to  be  foand 
in  Fitzherbert,  F.  N.  B.,  new  ed.  198 ;  old  ed.  87.     "  If  A.  and  B.,  execu- 
tors df  the  testament  of  C,  shall  make  you  secure,  &c.,  then  put,  &c. ;  where- 
fore he  took  and  carried  away  four  oxen,  &o.,  which  were  his,  the  said  C/s, 
of  the  price  of,  &c.,  found  in  the  custody  of  them,  the  said  executors,  at  D,, 
and  other  enormities,  &c.,  to  tJ^e  delaying  of  the  execution  of  the  will  a/ore- 
saidy*'  &c.     This  special  conclusion  to  the  writ  is  no  longer  used }  bat  it 
shows  what  the  law  is ;  and  upon  an  action  for  returning  nulla  bona  to  such 
a  writ,  the  Jieri  facias  against  the  goods  of  the  executors  would  be  no  de- 
fence.    I  do  not  deny  that  an  executor  has  the  power  to  dispose  of  the  goods 
of  his  testator.     But  had  there  been  any  alienation  by  the  executors  in  this 
case?     I  say  there  had  not.     A  judgment  confessed  is  no  alienation.    At 
common  law  the  property  was  in  no  case  bound  till  the  (es(€  of  the  writ,  aod 
now,  by  the  statute  of  frauds,  29  C.  2,  c.  3,  §  16,  not  till  the  time  when  it 
is  delivered  to  the  sheriff.     Here  it  is  not  enough  to  say  that  the  exeeators 
have  been  guilty  of  a  devastavit.     The  seizure  oy  the  sheriff  was  improper 
and  void.     I  know  of  no  instance  but  that  of  a  distress  for  rent,  and  some 
cases  of  prerogative  process  out  of  the  Court  of  Exchequer,  where  the  pro- 
perty of  one  man  may  be  seized  for  the  debt  of  another."    Suppose  this  hsd 
been  the  case  of  churchwardens,  instead  of  executors ;  upon  an  action  against 
them,  would  the  seizure  of  the  church  Bible  or  the  communion  plate  hare 
*been  legal  ?     Or  could  the  sheriff  have  defended  himself,  under  a  |^  loi 
Jieri  facias  for  their  private  debt,  against  a  demand  at  the  suit  of  the  *- 
parish  ? 

Garrow,  contra. — Enough  has  been  admitted  for  the  defendant's  purpose, 
in  the  close  of  the  argument  on  the  other  side  :  for  it  is  agreed  that  an  execu- 
tor has  the  unqualified  power  of  aliening  the  goods  of  his  testator.  [liord 
Mansfield  here  asked,  if  the  counsel  knew  any  stronger  instance  of  the 
power  of  an  executor  to  alien  than  that  of  Mead  v.  Lord  Orrery  and  others, 
before  Jjord  Hardwioke,  3  Atk.  285  -,  Cane.  19th  July,  1745.]  The  point 
has  grown  into  a  principle,  and  is  stated  as  such  in  all  the  general  writers  and 

I  Wentw.  Off.,  of  Exec.  86,  who  cites  24  Ed.  8,  f.  26 ;  hut  I  find  nothing  on  tbe 
point  in  that  part  of  the  year  books.  Many  of  the  references  in  the  last  edition  o! 
that  book  (1744)  are  wrong.     (Dougl  ) 

'  The  case  of  goods  of  another  person,  left  by  the  consent  of  the  true  owners 
in  the  possession  of  a  trader,  who  becomes  bankrupt,  and  which  by  21  J.  1,  c  l^i  I 

10  and  II,  the  commissioners  are  authorized  to  sell  for  the  benefit  of  the  creditors,  is 
.another  instance.     (Doug.) 
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books  of  inBtitates.    The  single  qaestion  is  whether  a  hondjide  creditor,  who 
has  obtained  judgment  and  execution  for  a  fair  debt,  personally  due  by  an 
executor,  under  which  execution  there  has  been  a  sale  by  the  sheriff,  shall 
have   the  property  of  the  goods  overhauled  by  a  creditor  of  the  testator. 
[Lord  Mansfield. — ^There  is  a  case  in  Equity  Cases  abridged,  where  an  exe- 
cotor  haYing  sold  for  a  valuable  consideration  a  leasehold  estate  of  his  testa- 
tor to  A.,  who  had  notice  of  a  bond  debt  then  outstanding  against  the  testa- 
tor, a  bill  was  filed  by  the  bond  creditor  against  the  executor  and  A.,  for  a 
satls&ction  out  of  the  leasehold  estate ;  and  the  question  being,  whether  the 
sale  was  good  to  bind  the  bond  creditor,  it  was  decreed  for  the  plaintiff,  first 
at  the  Rolls,  and  afterwards  by  the  Chancellor  on  an  appeal,  the  Chancellor 
sajingy  the  defendant  was  a  party,  and  consenting  to,  and  contriving,  a  de^ 
vasiavit]-^ — ^There  was  a  collusion  and  fraud  there ;  but  this  case  admits  that 
the  transaction  was  fair.    If  it  had  been  fraudulent,  the  jury  ought  to  have 
found  a  general  verdict  for  the  plaintiff.     Besides  if  an  unfair  and  collusive 
advantage  had  been  intended,  the  parties  would  have  sold  the  goods,  and 
toned  them  into  money,  which  could  not  have  been  traced.     I  agree  that  a 
judgment  does  not  devest  the  property ;  but  execution  executed  does.     The 
case  of  Smallcomb  v.  Cross,  and  others,  Sheriffs  of  London,  is  Yerj  strong  to 
this  point.     A.  and  B.  had  both  recovered  judgments  against  C.     Each  sued 
oat  a  writ  of  fieri  facias ;  that  of  A.  bore  teste  before  that  of  B.,  but  B.'s 
1^431   ^^^  delivered  to  the  sheriffs  at  nine  ^o'clock  in  the  morning,  and  A.'s 
^     -'   not  till  ten  of  the  same  day.     B.  would  not  take  a  warrant  from  the 
sberiffo  to  levy  the  debt,  but  had  his  writ  endorsed  according  to  the  statute  of 
frauds.*    A.   took  a  warrant,  and  seized  the  goods  in  execution,  and  the 
sheriffs  sold  them  to  Smallcomb.     Afterwards  they  seized  them  again  under 
B.'b  writ,  and  sold  them  to  Cross.     Upon  this,  Smallcomb  brought  trover 
against  Cross  and  the  sheriffs.     The  cause  was  tried  before  Lord  Holt,  and 
was  afterwards  solemnly  argued  in  court^  when  it  was  unanimously  held,  that 
where  two  writs  of  execution  are  delivered  to  the  sheriff  on  the  same  day,  he 
has  not  an  election  to  execute  which  he  pleases,  but  must  execute  that  which 
is  first  delivered ;  but  if  in  fact  he  levies  goods  by  virtue  of  the  writ  last  de- 
livered, and  sells  them  (whether  such  writ  was  delivered  on  the  same  or  a 
subsequent  day),  the  property  of  the  goods  is  bound  by  the  sale ;  the  party 
cannot  seize  them  by  virtue  of  the  writ  first  delivered ;  although  he  may  have 
his  remedy  aeainst  the  sheriff.     For  the  Court  said,  sales  made  by  the  sheriff 
oaght  not  to  he  defeated;  because,  if  they  are,  no  man  will  buy  goods  levied 
^poQ  a  writ  of  execution.     Under  the  circumstances  of  that  case  it  was  held, 
that  the  plaintiff  had  no  remedy  against  the  sheriff,  because  B.  would  not 
take  a  warrant  to  levy  on  the  goods,  but  seemed  to  have  a  design  only  to  keep 
the  writ  in  his  pocket  to  protect  C.'s  goods  by  fraud.     1  Lord  Raym.  251 ;  B. 
H.,  M.  9  Will.  3 ;  S.  C,  1  Salk.  320,  and  5  Mod.  376.     If  the  executors  had 
e^er  made  a  voluntary,  not  a  compulsive  sale,  of  their  testator's  effects,  and  had 
pud  a  debt  of  their  own  with  the  money,  nobody  could  have  questioned  the  va- 
lidity of  the  sale.     It  is  the  duty  of  an  executor  not  to  pay  money  due  upon 
uiusariouB  contract;  and  if  he  does,  he  is  guilty  of  a  devastavit:  but  a 
creditor  of  the  testator  cannot  recover  back  the  assets.     So  if  he  submits  a 
debt  due  to  the  testator  to  arbitration,  and  an  award  is  made,  allowing  much 
less  than  was  really  due,  a  creditor  cannot  overhaul  the  transaction.     So  if  a 
d«bt  is  released  by  one  of  several  executors,  that  shall  bind  them.     In  the 
present  case  the  sale  must  stand,  though  the  executors  may  be  liable  to  the 

'  Crnne  ».  Drake,  M.  1708 ;  1  Eq.  Ca.  2-10,  pi.  29  ;  2  Vera.  616.  N.  B.  This  is  the* 
third  Tol.  of  the  8vo.  edition,  1806. 

'29  Car.  8,  o.  8,  {  16,  which  requires  the  officer  receiting  the  writ  to  endorse,  on 
^«  back  thereof,  the  day  of  the  month,  and  year  whereon  he  received  it 
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plaintiff  for  a  devastavit.      If  the   executor   ^himself   had   sold     priti 
the  goods,  DO  question  could  hare  been  made ;  for  if  the  law  were     ^       -^ 
otherwise,  nobody  could  ever  venture  to  buy  of  an  executor.     But  the  sade 
by  the  sheriff,  an  officer  of  the  law,  is  equally  binding ;  and  it  mast  be  ob- 
served that  the  execution  and  sale  were  prior,  not  only  to  the  plaintiff's  exe- 
cution, but  to  her  judgment.     As  to  the  old  authorities  which  have  been  cited 
on  the  other  side,  they  relate  to  the  question  between  executors  and  sheriffs  ; 
and  there  is  no  doubt  that,  if  a  sheriff  will  take  the  testator's  goods  under  a 
writ  of  execution  for  the  private  debt  of  the  executor,  the  validity  of  the 
execution  may  be  litigated  with  the  sheriff  by  the  executor.     But  there  are 
no  cases  where  a  creditor  of  the  testator  has  been  permitted  to  question  such 
a  seizure  and  sale  by  the  sheriff,  when  the  executor  has  acquiesced.     I  admi^ 
the  law  to  be  as  has  been  cited  from  the  case  of  Howard  v.  Jemmett,  supra, 
p.  40  ;  but  that  is  upon  the  principle  that  the  assignees  have  no  better  right 
than  the  bankrupt  himself  had  ;  and  supposes  the  property  to  have  continued 
in  specie ;  but  if  there  were  conversion  and  sale  by  a  bankrupt  of  his  testa- 
tor's goods  before  his  bankruptcy,  the  money  would  vest  in  the  assignees. 
The  answer  to  the  case  cited  from  Plowden,  supra,  p.  40  is,  that  the  trustee- 
ship of  an  executor  in  the  effects  of  his  testator  ceases  with  life,  and  there- 
fore he  cannot  devise  those  effects;  because  his  will -does  not  take  place  till 
his  death  :  and  the  direct  question  in  that  case  was,  whether  the  devise  of  a 
term  of  a  testator's  by  the  executor  was  good.     But  the  case  of  Nugent  f. 
Giffard  and  others,  1  Atk.  463 ;  Oanc.  M.  1737,  is  exactly  in  point  in  &vor 
of  the  defendant ;  there  being  no  other  difference  between  that  and  the  pie- 
sent  case,  except  that  there  the  sale  or  assignment  was  private,  here  it  was 
public,  under  judicial  process.     That  was  a  bill  filed  against  trustees,  to  com- 
pel the  assignment  of  a  mortgage  term  to  the  plaintiff.     The  mortgage  in 
question  was  vested  in  those  trustees  in  trust  for  A.     A.  died,  and  appointed 
]B.  his  executor,  who  made  an  equitable  assignment  of  the  mortgage  term  to 
the  plaintiff,  as  a  satisfaction  for  a  private  debt  owing  by  B.  to  the  plaintifil 
Lord  Hardwicke  stated  the  question  to  be,  whether  the  creditors  of  the 
testator  could  follow  the  term  in  the  hands  of  the  plaintiff,  *as  specific  r4ri5i 
assets ;  and  he  held  that  they  could  not,  but  that  the  plaintiff  was  en-  *- 
titled  to  the  benefit  of  the  assignment.     He  said,  at  law  the  executor  has  a 
power  to  dispose  of  and  alien  the  assets  of  the  testator ;  and  when  they  are 
aliened,  no  creditor,  at  law,  can  follow  them ;  for  the  demand  of  a  creditor  is 
only  a  personal  demand  against  the  executor,  in  respect  of  the  assets  oometo 
his  hands,  but  no  lien  upon  the  assets.     A  court  of  equity  will  indeed  fol- 
low assets  upon  voluntary  alienations,  by  collusion  of  the  executor ;  bat  if 
the  alienation  is  for  a  valuable  consideration,  unless  fraud  be  proved,  a  ooort 
of  equity  suffers  it  as  well  as  a  court  of  law,  and  will  not  control  it.    For  a 
purchaser  from  an  executor  has  no  power  of  knowing  the  debts  of  the  testa- 
tor; and  if  equity,  upon  the  appearance  of  such  debts  afterwards,  wonld 
control  such  purchasers,  nobody  would  venture  to  deal  with  executors.    It  is 
not  a  sufficient  objection  that  the  plaintiff  took  the  assignment  with  notice, 
that  it  was  the  testamentary  assets  of  the  testator;  for  if  that  were  to  prevail) 
it  would  affect  every  purchaser  from  an  executor,  because  every  such  pur- 
chaser must  have  that  notice. 

Bond,  in  reply. — I  admit  that  the  debt  of  the  executors  was  a  fair  ho^ 
fide  debt,  but  not  that  the  seizure  for  that  debt  was  fair.  Nothing  is  found 
on  that  bead  in  the  case,  one  way  or  the  other.  A  special  case  certainlj  r^ 
sembles  a  special  verdict;  no  presumption  is  to  be  raised  in  either  instance: 
but  if  presumption  were  competent,  there  is  the  strongest  ground  here  to 
presume  collusion.  The  cases  cited  for  the  defendant  all  go  upon  alienation 
by  the  executor;  but  that  differs  from  an  execution  against  him.    Itu  do 
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answer  to  say,  that  the  plaintiff  may  sue  the  executors  for  a  devastavit;  for 
she  has  a  right  to  insist  upon  a  satisfaction  out  of  the  testator's  goods.  In 
the  case  of  Smallcomh  v.  Cross,  there  was  no  question  similar  to  the  present. 
The  goods  there  were  liahle  to  hoth  dehts.  Where  an  executor  pays  money 
upon  an  usurious  contract,  it  is  an  alienation.  As  to  the  danger  to  pur- 
chasers from  a  sheriff,  that  goes  to  every  case,  where  goods,  not  helonging  to 
the  defendant  in  the  writ,  are  seized ;  and  therefore  that  argument  proves 
too  much.  Caveat  emptor^  is  the  old  rule;  and  this  is  one  of  the  cases 
where  that  rule  is  apphcahle.  In  Nugent  v.  Giffard  there  was  an  alienation ; 
^*AO'^  and  no  case  can  *be  cited,  where  an  execution  has  been  held  to  be 
^      ^   equivalent  to  an  alienation. 

Lord  Man8FI£LD. — ^The  general  rule  of  law  and  equity  is  very  clearly 
settled,  that  an  executor  may  dispose  of  his  testator's  assets  ;  and  that  they 
cannot  be  followed  by  any  creditor  whatever.     A  creditor  has  no  lien  upon 
them.     It  would  be  monstrous  if  tho  law  were  otherwise;  for  no  one  would 
deal  with  an  executor  (whoso  duty  in  general  it  is  to  sell)  without  taking  an 
account  of  the  whole  estate  of  the  testator.     It  is  clear  that  an  executor  may 
alien ;  and  it  is  also  clear  that  when  an  executor  aliens  his  testator's  assets, 
the  purchaser  must  know  them  to  be  assets  for  the  payment  of  his  debts. 
That  is  no  objection.     It  is  no  evidence  of  fraud :  for  the  testator's  debts 
may  have  all  been  satisfied.     Or,  if  not,  must  the  purchaser  look  to  the 
application  of  the  money  ?     It  is  clear  the  executors  may  alien  them  for  a 
debt  of  his  own,  either  absolutely  or  conditionally,  as  a  security.     There  is 
only  one  qualification  and  exception,  viz. :   where  there  is  an  express  con- 
trivance and  collusion  with  the  executor  to  commit  a  devastavit.     Here  the 
question  is,  whether  the  execution  falls  within  the  general  principle.     The 
testator  had  been  dead  three  years,  and  no  claim  made  by  the  plaintiff.    She 
lies  by  all  that  time.     If  the  debts  had  been  paid,  the  goods  are  the  property 
of  the  executors.     They  used  them  as  their  own.     A  stranger  cannot  tell 
whether  the  debts  have,  or  have  not,  been  paid.     Then  a  bond  creditor  of 
the  executors  takes  out  execution  against  them,  before  anything  is  done  by 
the  plaintiff.     It  is  true  the  executors  might  have  disputed  the  seizure  with 
the  sheriff;  but  they  did  not :  they  consented  to  the  execution  and  sale ;  and 
the  case  cannot  be  distinguished  from  an  alienation  by  an  executor.     The 
bill  of  sale,  acquiesced  in  by  the  executors,  is  tho  same  thing  as  a  direct  sale 
by  them.     As  to  the  fraud,  there  is  none.     It  is  stated  that  the  bond  creditor 
knew  that  some  of  the  goods  were  the  testator's ;  but  not  that  he  knew  there 
vere  any  debts  unpaid.     It  has  been  very  properly  admitted,  that  we  are  not 
to  raise  any  presumption ;  though  the  rule  is  not  so  strict,  as  in  the  case  of 
a  special  verdict. 

WiLL£s  and  Ashurst,  Justices,  were  of  tho  same  opinion. 
pt^YI  BuLLER,  J. — Nugent  v.  Giffard  is  more  applicable  than  *the  coun- 
sel for  the  plaintiff  are  willing  to  allow.  Lord  Hardwicke  was  clear 
that  the  assignment  was  good  at  law;  and  only  inquired  whether  there  was 
any  fraud.  I  have  no  doubt  that  the  sale  by  the  sheriff  in  this  case,  being 
acquiesced  in  by  the  executors,  is  equivalent  to  an  assignment  by  them. 

Judgment  for  the  plaintiff  as  to  the  £35 ;  and  for  the  defendant  as  to  the 
rest.' 

^  In  Farr  v.  Newman,  4  T.  R.  621,  it  was  decided  by  the  Court  of  K.  B.  ((fittm- 
^teBvLLSR,  J.)  that  where  the  writ  at  the  suit  of  the  testator's  creditor  comes  in 
htfon  execution  executed^  under  the  writ  at  the  suit  of  the  executor's  creditor,  and  the 
sheriff  hat  notice  that  the  goods  taken  are  the  testator's  goods,  he  is  bound  to  levy 
^der  the  writ  at  the  suit  of  the  testator's  creditor.  In  that  case  tlie  whole  law  on 
this  subject  is  fully  discussed ;  and  the  decision  of  Lord  Mansfield  in  this  cnse  much 
c&nTassed:  but  it  is  shown  by  Ashubst,  J.,  in  his  judgment,  p.  645,  that  the  de- 
cision of  the  Court  there  by  no  means  interferes  with  Sie  authority  of  the  present 
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ease ;  tiie  difference  being,  that  in  tbe  present  ease  the  bill  of'sale  wns  mide  and 
completed,  under  the  execution,  at  the  salt  of  the  exeentor'fl  creditors,  before  the 
coming  in  of  the  plaintiff's  execution  for  a  debt  of  the  testator's.  Lord  Kevtox  also 
expresses  his  assent  to  the  doctrine  here  dellTered  by  Lord  MAXsriSLO.  There  is  a 
statement  of  this  case,  and  of  the  judgment  of  the  Court,  in  a  note  to  Fsrr  r.  New- 
man, p.  625.  The  doctrine  upon  which  the  principal  case  is  distinguished  from  Farr 
o.  Newman,  is  confirmed  by  the  decision  of  the  Court  of  K.  B.,  in  Payne  «.  Drew,  4 
East,  628,  where  it  wss  held,  that  the  property  in  goods  taken  in  execution  is  not 
altered  till  the  sale.  Many  other  points  on  this  subject  are  there  also  considered. 
Lord  Eldox,  also,  in  the  case  of  M'Leod  v.  Drummond,  17  Yes.  168,  expresses  hia 
satisfaction  at  the  decision  of  Farr  r.  Newman. 

In  Quick  «.  Staines,  1  B.  &  P.  298,  the  principal  case  is  alluded  to  by  the  Court 
with  approbation :  and  it  was  there  held,  in  conformity  with  this  case,  that  sn  exe- 
cutrix having  treated  goods  as  her  own,  and,  after  a  subsequent  marriage,  ss  the 
goods  of  her  husband,  could  not  object  to  their  being  taken  in  execution  for  the 
husband's  debt 

"  In  equity,  it  seems  to  be  now  established  (in  contradiction,  as  it  should  appear, 
to  some  former  decided  cases),  that  the  executor  or  administrator  can  make  no  valid 
sale  or  pledge  of  the  assets  as  a  security  for,  or  in  payment  of,  his  own  debt,  on  the 
principle  that  the  transaction  itself  gives  the  purchaser  or  mortgagee  notice  of  the 
misapplication,  and  necessarily  iuToWes  his  participation  in  the  breach  of  duty.*' 
Williams  on  the  Law  of  Executors.  Mr.  Williams  cites  Bouncy  v.  Ridgard,  1  Cox, 
146-148;  Scott  r.  'Tyler,  2  Dick,  712,  724,  8.  C,  2  Bro.  C.  L.  481 ;  Hill  r. 
Simpson,  7  Ves.  142;  Andrew  v.  Wrigley,  4  Bro.  C.  L.  186;  Lord  Alvak-  [*48] 
ut's  judgment,  M'Leod  v.  Drummond,  17  Yes.  154-170;  Lord  Eldox's 
judgment,  Kean  «.  Bobarts,  4  Madd.  857 ;  Sir  J.  Lbach's  judgment  See  slso  Cnae 
r.  Drake,  4  Yem.  616,  S.  C.  18  Yin.  Abrid.  121 ;  PageU  v,  Hsshins,  Prec  Chsae. 
481;  GUb.  Eq.  Rep.  111. 

BELL  and  Others,  Assignees  of  BRUCE,  a  Banknipt,  v.  AULDJO. 

Nov.  19. 

An  insurance  broker  has  no  implied  authority  to  pay  to  the  assured  losses,  mtker 
total  or  partial,  for  the  underwriter  who  employs  him. 

This  cause  came  on  to  be  tried  at  Guildhal],  at  the  sittings  after  last 
Trinity  Term,  before  Buller,  J. — ^Tbe  jury  found  a  verdict  for  the  plaintif, 
subject  to  the  opinion  of  the  Court  on  a  case  reserved. 

The  declaration  was  in  assumpsit,  and  stated,  that  the  defendant  was  in- 
debted to  Bruce,  before  he  became  a  bankrupt,  in  £200,  for  premiums  of 
assurance  due  on  divers  sums  of  money,  before  that  time  subscribed  by  Brace, 
on  divers  policies  of  assurance,  as  an  underwriter  and  assurer  to  the  defen- 
dant. There  were  also  other  common  counts  in  assumpsit.  The  defendant 
pleaded  the  general  issue. 

The  facts  stated  in  the  special  case  were  as  follows :  Bruce  underwrote  a 
policy  of  assurance  on  goods,  the  property  of  James  Davidson,  on  board  the 
Juno,  from  London  to  Halifax,  on  the  29th  of  October,  1782.  The  Jano 
was  captured,  retaken,  and  carried  into  Jersey  to  be  repaired,  and  on  the 
third  of  January,  1783,  Bruce,  and  other  underwriters,  signed  the  following 
memorandum :  "  We,  the  underwriters  on  this  policy,  do  authorize  Mr. 
Thomas  Mackrell  to  send  over  a  person  to  Jersey  to  take  care  of  the  ship 
and  cargo  on  our  account,  and  to  cause  the  ship  to  be  repaired,  and  to  pro- 
ceed to  London,  and  to  insure  to  the  amount  of  our  interest ;  and  we  do 
agree  to  settle  £40  per  cent,  on  account  of  this  interest  The  person  to  draw 
on  Thomas  Slop  what  expenses  he  may  be  at,  by  signing  the  following  ad- 
justment and  memorandum : 

'* '  Agreed  to  pay  £A0  per  cent,  on  account 
*  London,  3d  January,  1783. — R.  B.' 
*<  Copy  of  the  declaration  on  the  Juno's  policy 
enclosed.  B.  B." 
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r*4d1  *^^  defeodanty  by  the  direotioii  of  Davidson,  gave  credit  to  David- 
I-  -^  son  on  the  7th  of  January,  1788,  and  Davidson  made  the  defendant 
debtor  to  him,  for  the  said  £40  per  cent,  in  their  books ;  and  about  six 
veeks  afterwards  a  receipt  was  given  from  Davidson  for  the  said  £40  per 
eeot.  Bat  the  name  of  Bruce  remained  on  the  policy,  adjustment,  and 
memorandnm  at  the  time  of  the  bankruptcy,  and  was  still  thereon  at  the  time 
of  the  trial.     Bruce  became  a  bankrupt  on  the  3d  of  May,  1788. 

Baldwin^  for  the  plaintiffs,  began  by  contending,  that  the  defendant  (who 
it  eeems  was  an  insurance-broker)  could  not  in  this  case  avail  himself  of  the 
payment  of  the  money  to  Davidson  (supposing  him  by  law  entitled  so  to  do), 
because  he  had  not  pleaded,  or  given  notice  of  a  set-off. 

WiUony  for  the  defendant,  insisted  that  in  this  action  it  might  be  given  in 
evidence  on  the  general  issue,  without  a  notice. 

WiLLES,  AsHURST,  and  Bullsr,  Justices,  seemed  to  think  that  it  could 
Dot  be  given  in  evidence;*  but  Lord  Mansfield  saying,  that  as  the  plain- 
tiffs bad  not  made  the  objection  at  the  trial,  they  would  not  allow  it  to  be 
taken  now ;  and  Baldwin^  waving  that  objection,  considered  the  case  as  if  a 
set-off  had  been  pleaded." 

BaMmn  then  said,  that  this  was  not  a  new  question ;  for  that  the  very 
same  point  (viz.  that  an  insnrance-broker,  as  such,  has  no  implied  authority 
to  act  for  the  underwriter,  and  pay  the  loss  for  him)  had  been  determined 
very  lately  in  this  court  in  the  case  of  Wilson  v.  Crichton,  B.  R.,  M.  28  G. 
3,  ante,  vol.  iii.  The  answer  there  was*  the  same  which  the  plaintiff  gives 
bere,  via.,  that  the  credit  for  the  loss  is  given  by  the  insured  to  the  insurer, 
and  not  to  the  broker.  The  only  distinction  between  the  two  cases  is,  that 
tbere  the  losses  were  total ;  here  it  is  an  average  loss;  and  that  can  make  no 
difference  in  the  principle :  the  bankrupt's  name  still  remains  in  this  case  on 
r*501  *^^^  policy  and  in  the  adjustment :  therefore  he,  or  his  assignees, 
*-  ^  who  stand  in  his  place,  still  continue  liable  to  the  insured.  The  de- 
fendaot  bad  no  express  authority  from  Bruce  to  pay  for  him ;  and,  no  such 
aatbority  being  implied,  it  follows  that  the  defendant  is  not  entitled  to  set-off 
tbe  adjusted  loss  against  the  present  demand. 

Wilion,  on  the  other  side,  contended,  that  the  broker  is  an  agent  on  both 
Bides.  Besides,  the  question  whether  the  defendant  had  an  authority  from 
Brace  to  pay  the  money  over  to  Davidson  seems  to  have  been  a  proper  sub- 
ject for  the  consideration  of  a  jury.  [Buller,  J. — ''  This  case  was  in  fact 
twice  tried ;  for  it  was  called  on  one  day  in  the  absence  of  the  defendant, 
And  was  tried  again  the  next  day  by  consent ;  and  on  neither  occasion  was  it 
contended  that  this  was  a  question  for  the  jury.'']  When  no  time  is  fixed 
by  tbe  express  terms  of  the  contract  for  the  payment  of  the  loss  by  the  un- 
derwriter, it  is  payable  immediately  upon  the  adjustment.  The  broker  is 
tbea  entitled  to  receive  it  from  the  underwriter,  and  to  pay  it  to  the  insured. 
It  seems  to  be  admitted  that  if  the  defendant  had  struck  Bruce's  name  out 
of  tbe  adjustment  and  policy  when  he  gave  Davidson  credit,  it  would  then 
have  been  a  payment  for  Bruce,  and  a  discharge  to  him  from  Davidson.  The 
striking  out  the  name  in  such  cases  has  the  same  effect  as  the  cancelling  or 
destroying  a  note  or  bond.  That  cannot  be  done  with  policies,  because  there 
^  generally  a  great  many  different  underwriters  on  the  same  instrument. 
^Qt  a  receipt  has  the  same  effect  as  the  cancelling  an  instrument  by  which 

'In  Whitehead  v,  Yaughan,  T.  26,  8,  it  was  held  that  in  actions  by  assignees  of  a 
oankrupt  the  defendant  may  sot-off,  under  5  Geo.  2,  o.  80,  s.  28,  without  pleading  it 
oy  £Tiiig  notice.  There  is  a  report  of  this  case  in  Cooke,  Bankr.  Law,  679.  It  is 
citMl  lUo  in  Callen,  218,  214,  for  a  different  point,  vii.,  that  a  broker  has  a  lien  on 

I  ^^  for  a  general  balance.  a 

^at  inch  a  plea  of  set-off  would  be  good,  see  Ridoat  v.  Brongh,  Gowp.  188,  whieh 
werruled  Ryal  v.  Larkin,  1  WUs.  166. 
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the  debt  is  secured  ;  and  it  is  stated  that  DaTidson  gave  a  receipt  for  the 
£40  per  cent.  That  therefore  was  a  complete  discharge  as  to  a  loss  of  £40 
per  cent,  on  the  whole  snm  insured.  And  it  was  the  only  sort  of  discharge 
practicable  here  ;  for  the  name  could  not  have  been  struck  out  of  the  policy, 
because  it  was  not  a  final  settlement.  The  insured  had  still  a  demand  against 
Bruce  for  what  he  could  have  proved  to  have  been  lost  beyond  the  £40  per 
cent.  In  Wilson  v.  Crichton  there  was  no  reason  why  the  name  might  not 
have  been  struck  out  of  the  policy,  because  there  was  an  end  of  the  whole 
transaction.  A  receipt  would  have  done  there ;  but  there  could  be  nothing 
else  here.  This,  therefore,  was  a  payment  by  Bruce.  He  never  was  called 
upon  by  Davidson,  and  therefore  will  be  presumed  to  have  known  that 
Auldjo  had  paid  him :  a  payment  in  the  course  of  trade,  '''when  there  rut^yi , 
was  no  insolvency;  for  the  bankruptcy  did  not  happen  till  four  ■-  -* 
months  afterwards.  It  would  be  extremely  hard  indeed  if  Davidson  should 
have  this  money  to  refund  to  Auldjo,  and  be  forced  to  rest  satisfied  with  a 
dividend  under  Bruce's  commission. 

BcUdwtn,  in  reply. — ^There  is  nothing  in  this  case  to  warrant  any  pre- 
sumption that  Bruce  knew  of  the  transaction  between  Auldjo  and  Davidson. 
It  does  not  appear  that  the  money  was  to  be  payable  immediately  upon  the 
adjustment.  That  was  on  the  3d  of  January;  and  no  longer  afterwards 
than  the  7th,  Auldjo  takes  upon  himself,  without  any  communication  with 
Bruce,  voluntarily  to  transfer  the  credit  to  Davidson.  The  receipt  was  not 
taken  till  six  weeks  afterwards.  A  general  authority  to  insurance-brokers  to 
pay  would  be  extremely  dangerous.  If  an  underwriter  became  insolvent,  a 
Droker,  forseeing  the  bankruptcy,  might  ao  and  pay  all  his  friends,  and  then 
set-off  those  payments  against  the  demands  upon  him  for  premiums. 

Lord  Mansfield. — The  decision  cited  is  very  much  in  point.  There  is 
no  special  authority,  nor  any  general  usage,  stated  in  the  case ;  and  we  can- 
not presume  such  an  usage.  It  was  an  officious  payment.  As  to  the  strik- 
ing out  the  name,  there  is  a  difference  between  striking  it  out  of  the  policy, 
and  out  of  the  adjustment. 

WiLLES,  J. — It  seems  to  me  that  this  payment  was  made  by  the  defen* 
dant  in  the  common  course  of  trade.  There  is  a  material  difference  between 
this  case  and  Wilson  v.  Crichton,  as  the  losses  were  total  in  that  case. 

AsHURST,  J. — I  think  we  cannot  take  notice  of  a  supposed  usage  for 
brokers  to  pay,  which  is  contrary  to  common  law,  unless  it  had  been  stated 
in  the  case. 

Duller,  J. — ^It  is  pretty  clear  that  one  point  decided  in  Wilson  v.  Crich- 
ton was,  that  brokers  have  no  general  authority  to  pay.  If  that  is  so,  then 
there  is  no  particular  authority  proved  here.  To  bind  one  man  by  a  pay- 
ment made  by  another,  there  must  either  be  a  request  before,  or  an  assent 
after,  the  payment.  Otherwise  no  man  behind  my  back  can  make  me  his 
debtor.  Fostea  to  the  plaintifia. 


*BRADDYLL  v,  JONES.    Mv.  19.  [*52] 

If  goods  are  distrained  for  rent,  and  replevied  by  the  tenant,  and  afterwards  (the 
tenant  becoming  a  bankrupt)  they  are  sold  by  the  assignees,  the  landlord  succeed- 
ing in  the  action  of  replevin,  and  obtaining  a  rttomo  kabendo,  cannot  recover  the 
amount  of  the  rent  against  the  assignees  in  an  action  for  money  had  and  received. 

This  was  an  action  for  money  had  and  received,  in  which  a  verdict  was 
obtained  for  the  pla^tiff,  damages  £97  lOir.,  subject  to  the  epiBiAa  of  the 
Court  OB  the  foUowing  case : 
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The  plaintiff  waa  landlord  of  certain  premises  occupied  by  one  Samnel 
Bradbury,  at  the  rent  of  £78  a  year.  On  the  28th  day  of  June,  1780,  the 
plaintiff  distrained  the  goods  of  Bradbury  for  £97  10s.,  rent  due  at  Mid- 
summer, 1780.  Bradbury  repleyied  the  goods  by  giving  the  usual  replevin 
bood  with  two  sureties,  and  the  goods  were  redelivered  to  him.  On  the 
24th  day  of  October,  1780,  Bradbury  became  a  bankrupt.  The  defendant, 
Jones,  and  one  John  Ball  were  chosen  assignees ;  and,  as  such,  on  the  22d 
day  of  November,  1780,  sold  the  goods  distrained,  and  all  the  other  goods  of 
the  bankrupt,  and  received  the  money,  which  was  more  than  sufficient  to  pay 
the  £97  10«.  due  to  the  plaintiff.  On  the  28th  day  of  November,  1781, 
John  Ball  became  a  bankrupt,  and  the  defendants  Heathfield  and  Jefferies 
were  chosen  his  assignees.  In  Michaelmas  Term,  1780,  the  plaint  on  the 
replevin  was  removed  from  the  Sheriff's  Court  into  the  Common  Pleas ;  and 
the  present  plaintiff,  Braddyll,  obtained  judgment  thereon  in  Hilary  Term 
following ;  and  in  the  same  term  sued  out  a  writ  of  retomo  Jiabendo,  return- 
able the  first  return  of  Easter  Term :  on  which  the  sheriffs  returned,  that  the 
goods  were  eloigned. 

The  question  for  the  opinion  of  the  Court  was  whether  the  plaintiff  was 
entitled  to  recover. 

This  case  first  came  on  before  the  Court  on  Tuesday  the  11th  of  May,  E. 
24  G.  3,  in  an  action,  as  above  described,  in  which  Jones,  Heathfield,  and 
Jefferies  were  defendants ;  when  Stebbing,  counsel  for  the  plaintiff,  was  in- 
terrupted by  BuUiEB,  J.,  asking  him  how  the  action  could  be  maintained 
jointly  against  all  the  defendants ;  one  being  an  assignee  of  the  bankrupt, 
and  the  other  two  assignees  of  the  other  assignee,  who  had  become  a  bank- 
rupt since  the  cause  of  action  accrued.  It  was  suggested  in  answer,  that  the 
action  was  so  brought  by  the  direction  of  a  court  of  equity ;  but,  on  further 
inquiry,  it  did  not  appear  to  be  exactly  so.  And  the  Court  being  clear  that 
P531  ^^®  action  so  brought  could  *not  be  supported,  judgment  of  nonsuit 
^  was  given,  that  the  plaintiff  might  bring  another  action. 
This  was  afterwards  done,  and  Jones  was  alone  made  defendant ;  and  a 
simibir  verdict  having  been  obtained,  the  case  now  came  on  to  be  argued  on 
&  special  case,  similar  in  every  respect,  except  the  statement  of  the  parties 
who  were  made  defendants. 

iitebbing,  for  the  plaintiff. — This  is  a  question  between  landlord  and  tenant. 
In  ex  parte  Plummer,  1  Atk.  103,  it  was  held,  that  landlords  are  so  far  ex- 
cepted from  the  operation  of  the  bankrupt  laws,  that  they  may  distrain  for 
fent,  even  after  assignment  and  sale,  if  the  goods  are  not  removed,  although 
the  rent  distrained  for  be  more  than  one  year's  rent,  the  case  not  being  within 
the  statute  8  Ann.  c.  14,  s.  1,  which  gives  a  year's  rent  on  executions.  The 
case  ex  parte  Descharmes,  ibid.,  shows  that,  if  the  landlord  lies  by  till  after 
the  goods  are  sold  and  removed  from  the  premises,  and  then  applies  to  a 
conit  of  equity  for  relief,  he  comes  too  late,  having  lost  his  remedy  by  dis- 
tyessj  and  can  only  come  in  ^ro  ratd,  as  a  common  creditor.  Here  the  as- 
signees have  exceeded  their  authority.  And  the  plaintiff  has  been  guilty  of 
Qo  laches.  The  assignees  can  have  no  better  right  than  the  bankrupt ;  and 
they  are  liable  to  all  equities  which  affect  him.  Walker  w.  Burrows,  1  Atk. 
^3;  Stracy  v.  Hulse,  Dougl.  411 ;  Peters  v.  Soame,  2  Vem.  428.  The  case 
of  Mace  t;.  Cadell,  Cowp.  232,  has  settled  the  true  construction  of  the  statute 
'^l  Jac.  1,  c.  19,  s.  11,  that  it  does  not  extend  to  vest  in  the  assignees  all 
goods  in  a  bankrupt's  possession,  but  only  those  which  he  has  power  to  sell  as 
his  own.  I  contend  here  that  the  tenant  could  not  dispose  of  these  goods 
After  the  distress.  The  lien  of  the  landlord  by  the  distress  is  confined  to  par- 
*^cnlar  goods.  After  that  they  are  in  the  custody  of  the  law,  and  these  gooda 
^^e  replevied  before  the  bankruptcy.    The  assignees  in  this  case  nraai  be 
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considered  tnutees  for  the  landlord.  Sappose  the  goods  were  Dot  the  pro- 
perty of  the  tenant  (in  which  case  they  might  equally  have  been  taken  by 
distress),  the  assignees  could  not  have  sold  them.  If  it  be  said  that  the 
form  of  action  is  mistaken,  I  contend  that  the  money  may  be  recovered  by 
the  plaintiff  in  an  action  for  money  had  and  received,  under  the  doctrine  of 
the  case  of  Moses  r.  Macfarlane,  2  Burr.  lOOtS,  as  being  money  got  through 
an  undue  advantage  taken  of  the  plaintiff's  situation. 

*Morgan,  for  the  defendant. — This  is  quite  a  new  action :  there  is  r^cn 
no  case  which  is  any  way  similar.  The  argument  for  the  plaintiff"  *•  -' 
goes  to  establish  a  lien  on  the  goods,  in  whatever  hands  they  may  be  Yound, 
and  would  extend  to  make  all  eoods  under  such  circumstances  inalieDable.  I 
admit  that  the  landlord  may  mstrain  after  bankruptcy  and  assignment;  but 
ho  cannot  follow  the  goods  if  removed. 

In  replevin  the  landlord  obtains  three  personal  sureties.  If  they  are  in- 
sufficient,  the  sheriff  is  liable  to  him  for  the  insufficiency  of  the  security. 
Besides,  he  may  prove  his  debt  under  the  commission,  so  that  there  is  not 
much  hardship  or  inconvenience  upon  the  landlord. 

Lord  Mansfield  (stopping  Morgan), — ^The  case  has  happened  many 
thousand  times ;  and  it  would  be  quite  new  to  support  this  action. 

AsHUBST,  J. — The  law  seems  to  consider  the  replevin-bond  as  the  only 
security  to  the  landlord.  If  he  prevails,  he  cannot,  on  a  reiomo  habendo, 
have  the  goods  otherwise  than  as  a  pledge.  Therefore  he  cannot  be  entitled 
to  recover,  as  in  this  action,  the  money  for  which  they  are  sold. 

Pastea  to  the  defendant. 


WADHAM  V,  MARLOW.i    Mv.  20. 

1.  A  common  assignment  by  a  lessee,  without  acceptance  of  rent  from  the  MsigDee 
by  the  lessor,  or  some  oilier  evidence  of  his  assent,  is  not  sufficient  (though  the 
lessor  have  notice)  to  discharge  the  lessee  from  an  action  of  debt 

But,  2,  an  assignment  under  a  commission  of  bankruptcy  being  by  act  of  law,  and 
under  the  statutes  of  bankruptcy,  is  a  good  plea  in  discharge  of  the  bankrupt  leace 
in  an  action  of  debt  for  rent.    See  6  Geo.  4,  e.  16,  s.  76. 

In  debt  for  rent,  the  plaintiff  declared,  that  by  indenture  bearing  date  the 
Ist  of  January,  1777,  between  the  plaintiff  of  the  one  part  and  the  defen- 
dant of  the  other,  the  plaintiff,  in  consideration  of  the  yearly  rent  and  cove- 
nants therein  reserved  and  contained,  and  on  the  part  of  the  defendant,  his 
executors,  administrators,  and  assigns,  to  be  paid  and  performed,  demised  to 
the  defendant,  his  executors,  administrators,  and  assigns,  certain  premises,  in 
the  said  indenture  mentioned,  to  have  and  to  hold  the  same  unto  the  defendant, 
his  executors,  administrators,  and  assigns,  from  Christmas  which  was  in  the 
year  1775,  for  the  term  of  seven  years,  ^yielding  and  paying  therefor,  ^^-^ 
yearly  and  every  year,  during  the  said  term,  the  yearly  rent  of  £75,  at  ^  ^ 
the  usual  days  of  quarterly  payments ;  that  the  defendant,  on  the  said  Ist  of 
January  1777,  by  virtue  of  the  said  indenture,  entered  upon  the  demised 
premises,  and  continued  possessed  thereof  till  the  expiration  of  the  term  od 
Christmas  day,  1782.  The  plaintiff  then  averred,  that  the  rent  for  one  year 
and  a  half  was  in  arrear,  on  Christmas  day  1782,  and  still  continued  dae, 
whereby  an  action  had  accrued  to  him  to  recover  the  same  of  the  defendant 

The  defendant  pleaded,  1.  Non  est  factum  ;  2.  As  to  one  quarter's  rent 
due  at  Michaelmas,  1781,  that,  after  the  execution  of  the  lease,  and  before 
the  commencement  of  the  action,  to  wit,  on  the  15th  of  December,  1781,  he 
became  a  bankrupt,  within  the  intent  and  meaning  of  the  several  staiates 

>  8.  C,  1  H.  BL  488  n.,  2  Chitt/s  Rep.  600. 
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nude  and  in  force  ooncerning  baDkrupts ;  and  that  the  said  quarter's  rent  be- 
came doe  before  the  time  when  he  so  became  a  bankrupt,  and  of  this  he  put 
himself  on  the  country ;  and  as  to  the  residue  of  the  sum  demanded,  that  the 
plaintiff  ought  not  to  maintain  his  action  thereof;  because  he  (the  defendant) 
being  a  subject  of  this  kingdom,  on  the  26th  of  July,  1781,  and  for  a  long 
time,  to  wit,  three  years  and  upwards,  was  a  grocer,  dealer,  and  chapman,  &c., 
and  that,  after  the  demise  by  the  plaintiff  to  him,  and  before  the  said  residue 
of  the  sum  demanded  became  due,  to  wit,  on  the  said  26th  of  July,  1781,  he 
became  a  bankrupt.  The  plea  then  went  on  to  state  in  detail  all  the  formal 
proceedings  relative  to  a  commission  of  bankruptcy  sued  out  against  the  de- 
ieodaot,  bearing  date  the  17th  of  December,  1781,  and  particularly  the  com- 
mon assignment  by  the  commissioners. — ^That,  by  virtue  of  the  premises,  the 
assignee,  before  the  said  residue  became  due,  entered  into  the  said  demised 
premises,  and  was  possessed  thereof  till  the  end  of  the  term,  of  all  which  the 
plaintiff  had  notice.  Then  the  subsequent  proceedings,  viz.,  the  bankrupt's 
last  examination,  and  the  execution  and  allowance  of  his  certificate,  previous 
to  the  commencement  of  the  action,  were  stated,  and  the  plea  concluded  with 
a  verification. 

The  plaintiff  replied,  to  that  part  of  the  special  plea  concerning  the  quar- 
ter's rent  therein  mentioned,  and  which  became  due  at  Michaelmas,  1781, 
that  he  would  not  further  prosecute  the  defendant  for  the  same,  and  demurred 
r*561  S^^^^^lj  ^^  ^  ^^®  other  part,  respecting  the  residue  of  the  demand 
^     -*  which  became  due  after  the  bankruptcy. 

This  case  came  on  for  argument,  the  first  time,  in  last  Trinity  Term,  pn 
Tnesdaj,  the  22d  of  June,  when  Baldwin  was  heard  for  the  plaintiff,  and  the 
court  gave  judgment  against  him,  without  hearing  S.  Heytcoody  who  was  to 
have  argued  on  the  other  side. 

Afterwards,  on  the  last  day  of  that  term,  Baldwin  mentioned  some  cases 
be  had  found  since  the  argument,  which  he  said  were  in  favor  of  the  plaintiff; 
npon  which  the  Court  ordered  the  cause  to  be  restored  to  the  paper,  and  to 
stand  over  for  a  second  argument. 

On  Tuesday,  the  16th  of  November,  Bearcrofl  argued  for  the  plaintiff,  and 
S.  EeytDood  for  the  defendant. 
The  argument  on  the  part  of  the  plaintiff  was  to  the  following  effect : 
On  the  former  occasion,  when  this  demurrer  came  before  the  Court,  the 
ttse  of  Marsh  v.  Brace,  B.  R.,  H.  11  Jac.  1,  Cro.  Jac.  334,  was  referred  to 
uan  authority  against  the  plaintiff;  but  the  facts  of  that  case  went  a  great 
deal  farther  than  the  present.  It  is  true  it  was,  like  this,  an  action  of  debt, 
not  of  covenant ;  but  it  was  there  expressly  shown  in  the  plea,  that  the  plain- 
tiff} after  the  assignment,  had  accepted  rent  from  the  assignee.  When  that 
^  done,  a  privity  is  established  between  the  assignee  and  the  landlord  ;  the 
^ignee  becomes  the  landlord's  tenant,  and  the  original  lessee  is  discharged, 
^ut  here  it  is  not  alleged  in  the  plea  that  there  has  been  any  acceptance  of 
rent  by  the  plaintiff  from  the  assignee  of  the  defendant.  When  a  lessee 
^^g;D8  his  term,  the  lessor  has  two  strings  to  his  bow :  he  may  either  con- 
tinne  to  call  upon  the  original  lessee  in  the  respect  of  the  privity  of  contract, 
^^  on  the  assignee  in  respect  of  the  privity  of  estate.  But  if  he  calls  on  the 
jJJ^igQee,  he  relinquishes  his  right  of  proceeding  against  the  original  lessee. 
The  first  material  case  on  this  subject  is  that  of  Walker  t;.  Harris.*  That 
^^  an  action  of  debt  brought  against  an  original  lessee  for  rent  in  arrear 
uter  an  assignment.  The  case  was  solemnly  argued,  and  the  Court  unani- 
nionsly  held,  that  the  action  lay,  notwithstanding  the  assignment,  and  entered 
[*571  ^^^J  ^^^^1 1°^  ^^6  reasons  of  their  '^'judgment,  distinguishing  the  dif- 
ferent sorts  of  privity,  in  the  manner  just  alluded  to,  and  divided  them 

^  ^B.,  £.  29  EI.  8  Co.  22,  a.    There  is  a  short  note  of  the  same  case,  Moore,  861. 
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into  three;  viz.    1.  Privity  in  respect,  of  estate  only,  as,  where  the  lessor 
grants  over  the  reversion,  there  is  only  privity  of  estate  between  the  grantee 
and  the  lessee/  and  when  the  lessee  assigns  his  lease,  there  is  only  privity  of 
estate  between  the  lessor  and  the  assignee :  2.  Privity  in  respect  of  contract 
only,  ''  which,^'  says  the  report,  ''  is  personal  privity,  and  extends  only  to  the 
person  of  the  lessor,  and  to  the  person  of  the  lessee,  as  in  the  case  at  bar, 
when  the  lessee  assigns  over  his  interest,  notwithstanding  his  assigning,  the 
privity  of  contract  remains  between  them,  although  the  estate  be  removed  bj 
the  act  of  the  lessee  himself."     3  Co.  23,  a.     3.  Privity  in  respect  of  estate 
and  contract  together,  which  takes  place  between  the  original  lessor  an<)  lessee. 
The  reasons  why  the  privity  of  contract  should  continue  after  the  leasee  hus 
assigned  are  also  given  by  the  Court  in  that  case,  viz.  1.  Because  the  lessee 
himself  shall  not  prevent,  by  his  own  act,  such  remedy  which  the  lessor  hath 
against  him  by  his  own  contract;  and,  2.  Because  the  lessee  might  assign 
the  term  to  a  poor  man,  who  should  not  be  able  to  manure  the  land,  and  who 
might,  for  need  or  for  malice,  suffer  the  land  to  lie  fresh,  and  then  the  lessor 
would  be  without  remedy,  either  by  distress,  or  by  action  of  debt,  which 
would  be  inconvenient,  and  in  effect  concern  every  man.   Ibid.   The  case  con- 
cludes with  the  general  position  before  stated,  that ''  if  the  lessee  assigns  over 
his  term,  the  lessor  may  charge  the  lessee  or  his  assignee,  at  his  election ;" 
adding,  which  is  all  that  was  determined  in  Marsh  v.  Brace,  ^'Uhat  if  r^eo-i 
the  lessor  accepts  the  rent  of  the  assignee,  he  hath  determined  his  elec-   ^      ^ 
tion,  and  shall  not  have  an  action  against  the  lessee  afterwards,  for  rent  due 
after  the  assignment."     Ibid.  24,  b.     The  next  case  is  that  of  Deverenx  r. 
Barlow,  B.  E.,  E.  21  Car.  2, 2  Saund.  181.     That  also  was  an  action  of  debt, 
but  brought  by  the  lessor  against  the  assignee  of  a  lease.     The  defendant 
pleaded,  that  from  the  time  of  the  assignment,  and  from  time  to  time  hitherto, 
the  plaintiff  had  not  acknowledged,  but  had  totally  refused,  the  defendant  as 
his  tenant.     To  this  plea  the  plaintiff  demurred  ;  and  the  Court  adjudged 
that  the  plea  was  ill ;  for  that  the  lessor  might  refuse  to  accept  of  the  as- 
signee as  his  tenant  at  one  time,  and  yet  accept  of  him  afterwards  at  any  time 
he  pleased;  and  that  for  the  rent  then  in  arrear,  the  plaintiff  might  sne  the 
first  lessee  or  the  assignee,  at  his  election.     Then  came  the  case  of  Coghil  r. 
Freelove,  C.  B.,  M.  2  W.  &  M.  3  Mod.  325,  which  was  to  the  followiog 
effect : 

The  plaintiff  had  demised  certain  premises  to  one  Freelove  for  tw^ty-one 
years  :  Freelove,  pending  the  term,  died  intestate,  whereupon  the  defendant, 
who  was  his  widow,  administered ;  and  the  action  was  debt,  in  the  ddind, 
for  rent  in  arrear.  The  defendant  pleaded  that,  before  the  rent  in  question 
became  due,  she  had  assigned  the  lease,  and  all  her  right,  title,  and  interest 
thereunto,  &c.,  which  she  had  in  the  premises,  and  that  the  plaintiff  had 
notice  of  this  assignment  before  he  brought  this  action ;  but  nothing  was 
said  of  acceptance.  The  plaintiff  demurred  to  this  plea,  and  had  judgment, 
by  the  unanimous  opinion  of  the  Court.     On  that  occasion  the  Court  took 

'  It  is  said  in  the  case  of  Thursby  v.  Plant,  that  in  siioh  case  the  grantee  of  a  re- 
version could  not,  at  common  law,  bring  covenant  against  the  lessee  though  he  mi^t 
debt,  bat  that  the  grantee's  right  to  bring  covenant  is  founded  on  82  H.  8,  c.  84, 1 
Saund.  238,  289. 

In  Nurstie  v.  Hall,  1  Yentr.  10  (which  seems  to  be  an  imperfect  note  of  the  atffle 
case  with  Thursby  v.  Plant,  vide  infra),  it  is  said  that  an  action  of  covenant  lay  for  the 
assignee  at  the  common  law ;  and  the  counsel  for  the  defendant  in  Saunders  coDtend, 
on  the  authority  of  Spencer's  case,  6  Co.  17,  18,  that  covenant  lay  at  common  law  by 
the  assignee  for  a  thing  to  be  done  on  the  land.  Serjt  WiUiamg^  in  his  edition  of 
Saunders,  p.  240,  n.  8,  says,  that  the  better  opinion  is  that  the  action  lay  not  atoon- 
mon  law;  and  cites  Barker  v.  Darner,  8  Mod.  888 ;  Thrale  v.  Cornwall,  1  Wils.  165; 
and  Webb  v.  Russell,  8  T.  B.  401. 
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notice  of  a  mistake  oommitted  by  Lord  Cork  in  his  report  of  the  case  of 
Walker  v.  Harris  above-mentionedy  tupra^  who  there  says  that  it  was  re- 
solved by  PoPHAM,  C.  J.,  and  the  whole  Goart,  that  if  an  executor  of  a 
lessee  for  years  assign  his  interest,  debt  will  not  lie  against  him  for  rent  due 
after  such  an  assignment )  whereas  Lord  Popham  himself,  in  reporting  that 
very  case,  tells  us  he  was  of  another  opinion,  which  was  that,  so  long  as  the 
covenant  in  the  lease  hath  the  nature  and  essence  of  a  contract,  it  shall  bind 
the  executor  of  the  lessee,  who,  as  well  to  that  as  to  many  other  purposes, 
represents  the  person  of  the  testator,  and  is  privy  to  his  contracts,  Poph.  120. 
p^^qi   After  pointing  out  this  '^'mistake,  the  Court,  in  Coghil  v,  Freelove, 
^     ^  goes  on  to  say,  that  whatever  that  and  another  former  decision  may 
bave  been,  ^'  it  is  now  held,  and  with  great  reason,  that  the  privity  of  con- 
tract of  the  testator  is  not  determined  by  his  death,  but  his  executor  shall 
be  charged  with  all  his  contracts  so  lone  as  he  hath  assets  ]  and  therefore 
sQch  executor  shall  not  discharge  himself  oy  making  an  assignment,  but  shall 
be  liable  for  what  rent  shall  incur  after  he  hath  assigned  his  interest ;  nay, 
if  the  testator  himself  hath  assigned  the  term  in  his  lifetime,  yet  his  execu- 
tor shall  be  charged  in  the  detinet  so  long  as  he  hath  assets,"  3  Mod.  826, 
327.    On  the  general  question,  the  authorities  which  have  been  just  cited 
go  beyond  what  it  is  necessary  for  the  present  plaintiff  to  .maintain.     But 
another  question  remains,  vis.,  whether  the  bankruptcy  and  certificate  of  the 
defendant  amount  to  a  discharge.     This  point,  in  its  present  shape,  may  be 
considered  as  perfectly  new ;  for  as  to  the  case  of  Cantrel  v.  Graham, >  (that 
case  had  been  referred  to  by  Buller,  Justice,  on  the  former  argument),  tho 
note  in  Barnes  is  very  short ;  and  as  it  was  only  a  motion  for  discharging  a 
defendant  on  common  bail,  it  would  be  highly  dangerous  to  draw  important 
consequences  of  law  from  it.     If,  indeed,  the  bankruptcy  is  considered  siniply 
u  an  assignment,  and  it  often  is  to  be  so  considered,  the  authorities  already 
cited  directly  apply  and  are  decisive.     But  it  will  be  said,  the  defendant  has 
delivered  up  his  all.     Every  sort  of  property  is  devested  out  of  him,  and, 
although  this  is  a  debt  accruing  after  the  bankruptcy,  yet,  as  it  arises  in 
conseqaence  of  a  contract  made  before,  and  the  land,  in  consideration  of 
which  the  contract  was  made  is  no  longer  in  his  power,  it  would  be  extremely 
bard  indeed  to  hold  him  still  liable  for  the  rent.     The  answer  to  this  is  ob- 
vioos.    The  bankruptcy  was  the  defendant's  own  act :  it  is  always  so  consi* 
dered ;  insomuch  as  to  be  criminal  in  him.     The  constructive  assignment, 
therefore,  by  the  bankruptcy,  does  not  differ  in  principle  from  a  common  as- 
siSQment.    If  there  is  any  hardship  in  the  case,  redress  must  be  looked  for 
from  the  legislature,  not  from  the  Court.     As  to  the  effect  of  the  certificate, 
H  nndoubt^ly  only  discharges  debts  due  before  the  bankruptcy  (except  in 
r*601  **®^  expressly  provided  for  by  *8tatute);  and  there  cannot  be  a 
^  stronger  argument  to  prove,  that  no  part  of  a  rent,  reserved  at  a  cer- 
tain day  of  payment,  is  a  debt  till  the  payment  day,  than  tho  necessity  there 
^  for  an  act  of  parliament,  in  the  case  of  tenants  for  life,  who  happen  to 
die  between  two  payment  days,  to  entitle  the  representatives  of  such  tenants 
for  life  to  recover  a  share  of  tho  rent,  proportioned  to  the  time  that  the  de- 
ceased survived  the  previous  quarter  day,  11  Geo.  2,  c.  19,  s.  16.     There- 
fore there  is  nothing  in  the  circumstance  that  the  contract  was  made  before 
the  bankruptcy.     There  was  a  very  strong  case  lately  in  the  Common  Pleas, 
^•)  Aylet  V.  James,  M.  22  Geo.  3,  which  was  an  action  of  covenant  for  rent. 
•Hie  defendant  pleaded  a  discharge  under  the  insolvent  debtor's  act;  and  the 
plaintiff  having  demurred,   the  plea  was  overruled,  on  the  ground  that, 
though  the  contract  was  made  before,  the  debt  (or  damages)  did  not  accrue 

'0.  B.,  E.  8  Geo.  2,  Barnes,  4to.  ed.  69.    Bullxb,  J.,  quoted  it  from  a  MS.  report 
«  Seijt.  JSkinntr. 
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till  after,  the  discharge.    The  reason  is  the  same,  whether  the  aetion  be  deht 
or  covGDant. 

Heywood, — ^Before  entering  npon  the  argament^  it  is  proper  to  premise,  as 
a  material  circumstance  in  this  case,  that  the  action  is  not  npon  an  express 
eovenant  for  the  payment  of  the  rent,  but  is  merely  an  action  of  debt, 
founded  upon  the  reddendum  in  the  lease.     Now  rent,  ex  vi  termini,  is  paid 
cut  of  J  not  for  lands.     This  is  an  established  and  well-known  mle  ;  and  if 
anthorities  are  necessary  to  prove  that  it  is,  it  will  be  found  to  be  laid  down 
as  a  principle  in  Plowden  (Browning  v.  Beston,  B.  R.,  M.  2  &  3  Ph.  &  31., 
Plowd.  132.     By  Ramsey,  arguendo),  in  Coke  upon  Littleton,  142,  a,  and 
in  Coke's  Reports,  William  Giun's  case,  B.  R.,  M.  11  Jac.  1,  10  Go.  127,  a, 
128,  a.     So  it  is  defined  in  Blackstone's  Gommentaries  to  be  ''  a  certain 
OTofit  issuing  out  of  lands  and  tenements  corporeal,''  2  Blackst.  Gomm.  41. 
jlie  distinction  between  an  express  covenant  and  the  covenant  in  law,  which 
arises  npon  the  mere  reddendum  in  a  lease,  is  equally  well  established. 
The  latter  is  a  covenant,  but  founded  on  a  condition  precedent.     It  is  a  co- 
venant on  the  part  of  the  lessee,  founded  on  a  condition  on  the  part  of  the 
lessor.     The  lessee  undertakes  to  pay  the  rent  on  the  condition  of  his  enjoy- 
ing the  land.     On  this  head  there  is  a  direct  authority  in  Siderfio.     The 
words  are,  ''  although,  upon  an  express  covenant  to  pay  rent,  an  action  lies 
against  the  ^lessee  for  rent  in  arrear,  after  his  assignment,  yet  it   r^^^-t 
seemeth  that  such  action  doth  not  lie  against  the  lessee,  upon  a  cove-   ^      -* 
nant  in  law,  as  upon  'yielding  and  paying,'  after  the  assignment."^    The 
same  distinction  is  laid  down  in  Fisher  v.  Ameers,  G.  B.,  H.  8  Jac.  1,  1 
Brownl.  20,  in  Brownlow ;  for  it  is  there  said,  that  <'  if  I  covenant,  that  I, 
my  executors,  administrators,  and  assigns,  shall  pay  the  rent,  and  1  assign 
over  my  term,  and  the  assignee  pay  the  rent  to  the  lessor,  yet  the  covenant 
lieth  against  the  first  lessee :  otherwise  it  is,  where  rent  is  reserved,  and  no 
covenant  to  pay  it;  there,  if  the  lessor  accept  the  rent  of  the  assignee,  the 
action  will  not  lie  against  the  executor  of  the  lessee." ' 

The  law  therefore  is,  that  an  express  covenant  binds  the  first  lessee,  even 
after  acceptance  of  rent  from  the  assignee,  but  that  the  covenant  in  law, 
arising  out  of  the  reddendum,  does  not  bind  the  first  lessee  after  assigDment, 
and  acceptance  of  rent  from  the  assignee,  whether  the  form  of  the  action 
against  the  first  lessee  be  covenant,  or  debt,  though,  for  the  present  purpose, 
it  is  only  necessary  to  maintain  that  it  does  not  bind  in  such  case  when  the 
form  of  the  action  is  debt.  The  case  of  Bacheloure  v.  Gage,  B.  R.,  E.  6Car. 
1, 1  W.  Jones,  223,  S.  G.  Gro.  Gar.  188,  goes  the  whole  length  of  this  doc- 
trine. In  that  case  the  lessee  had  covenanted,  for  himself,  his  executors, 
*and  assigns,  that  no  building  should  be  erected  on  the  land.  The  lessee  rt^o-j 
assigned  his  term,  and  the  lessor  accepted  rent  from  the  assignee,  and  af-  I-     -^ 

»  B.  K.,  E.  22  Car.  2, 1  Sid.  447.  There  ia  no  name  of  the  case ;  nor  does  it  appear 
whether  it  waa  a  dictum  from  the  bench,  or  only  a  remark  of  the  reporter. 

«  So  it  is  laid  down  by  the  Court,  in  Thursby  v.  Plant,  B.  B.,  E.  21  Car.  2,  1 
Sannd.  240,  that  if  a  lessee  assign  his  term,  and  the  lessor  accept  the  assignee  as 
his  tenant,  the  lessor  cannot  have  an  action  of  debt  for  rent  against  the  first  lessee, 
by  reason  of  his  acceptance  of  the  assignee,  which  hath  extinguished  the  priritj  of 
contract;  but  still,  in  such  case,  the  lessor,  after  his  acceptance  of  the  assignee,  may 
maintain  an  action  of  covenant ;  and,  for  this,  they  cite  Bacheloure  v.  Gage,  from 
Cro.  Car.  188,  as  having  been  there  adjudged.  The  following  casea  are  cited  by 
Seijt.  Williams,  tec.  eU,  in  support  of  the  same  distinction.  Marrow  v.  Turpin,  Cro. 
Eliz.  716,  and  Moor,  600;  Barnard  v,  Godscal,  Cro.  Jac.  809;  Bacheloure  v.  Gage, 
Cro.  Car.  188.  and  W.  Jones,  228 ;  Norton  v,  Acklane,  Cro.  Car.  679, 1  Roll.  Abr.  622, 
N.  pi.  1,  2;  Marsh  v.  Bruce,  2  Bulstr.  162;  GloTer  r.  Cope,  4  Mod.  82;  Edwards  r. 
Morgan,  3  Ley.  238 ;  Ashurst  t;.  Mingay,  2  Show.  183,  Lilly's  Ent  185,  S.  C. ;  Thrale 
V.  Cornwall,  1  Wils.  166 ;  Chancellor  v.  Pool,  Dougl.  766;  Eaton  v,  Jacques,  ibid,  460: 
Ludford  ▼.  Barber,  1  T.  R.  92. 
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tenrards  brought  covenant  against  the  first  lessee,  for  that  the  assignee  had 
erected  a  building  contrary  to  the  covenant;  and  the  Court  held,  that  the 
action  well  laj,  sajing,  "  there  is  a  difference  between  a  covenant  in  fact  and 
i  covenant  in  law  ;  for  if  there  is  a  covenant  in  law,  after  assignment  and  ao- 
ceptaoce,  no  action  lies  against  the  first  lessee ;  but  if  there  is  a  covenant  in 
fact,  it  is  otherwise,  for,  there,  upon  the  covenant  in  fact,  an  action  always  lies 
against  the  first  lessee."*      But   the  principal  question  in  the  present  case 
is,  whether  there  ia  enough  stated  in  this  record  to  be  equivalent  and  tanta- 
moant  to  an  acceptance  of  rent  by  the  lessor  from  the  assignees  of  the  defen- 
dant  In  the  first  place  it  is  to  be  observed,  that  there  is  in  the  plea  an  aver- 
ment, that  the  plaintiff  had  notice  of  the  bankruptcy,  assignment,  and  entry 
of  the  assignee.     Now  the  acceptance  of  rent,  so  as  to  discharge  the  first 
lessee,  only  operates  as  evidence  of  notice  to  the  lessor  of  the  change  of  the 
teaant ;  and  notice  in  any  other  way,  though  there  has  been  no  acceptance 
of  rent,  has  the  same  effect.     The  case  of  Marsh  v.  Brace  is  reported  at  much 
greater  length  in  Bulstrode  (2  Bulstr.  151),  than  in  Croke ;  and  by  the  report 
in  Bulstrode  it  appears  that  the  question  was,  whether  the  plaintiff  had 
notice  of  the  assignment,  and  the  Court  held,  that  the  acceptance  of  the  rent 
was  Bufficient  evidence  of  such  notice.'    The  same  point  is  to  be  found  in 
the  case  of  the  Executrix  of  Henry  Hassell  in  Littleton's  Reports,  C.  B.,  M. 
3  Car.  1,  Littl.  53.     There,  debt  being  brought  against  the  executrix  of  the 
original  lessee,  she  pleaded  an  assignment  by  the  testator  before  the  day  of 
r*631  P^J°^®°^ '  ^°^  TOipon  demurrer,  '''judgment  was  given  for  the  plaintiff, 
*-     ^  the  Court  declaring,  that  though  there  was  an  assignment  by  the 
lessee,  yet,  if  there  was  no  notice  to  the  lessor,  or  acceptance  of  rent,  the  de- 
fendant was  chargeable. — (Buller,  J. — **  That  being  an  action  against  an 
ezecatrix,  she  must  have  been  charged  as  assignee,  and,  as  such,  was  liable 
during  enjoyment  only,  and  an  assignment  without  notice  or  acceptance  would 
discbarge  her.") — What  has  been  said  hitherto  supposes  the  privity  of  con- 
tract between  the  lessor  and  lessee  not  to  bo  destroyed  by  the  bankruptcy, 
but  to  remain  in  the  bankrupt,  notwithstanding  the  proceedings  under  the 
commission.     If  such  privity  does  not  remain  in  him,  there  can  bo  no  neces- 
sity, in  order  to  discharge  him,  that  there  should  be  an  acceptance  of  rent 
from  the  assignees.     Now,  either,  1.  the  contract  is  transferred  to  the  as- 
signees, as  personal  representatives  of  the  bankrupt }  or,  2.  it  was  totally  an- 
mhilated  by  the  bankruptcy.     1.  The  assignees  are  to  all  intents  personal 
representatives  as  to  contracts.     In  other  words,  the  privity  of  contract  is 
tiansferred  from  the  bankrupt  to  them.     The  cases  on  contingent  and  subse- 
quent debts  do  not  apply  here.     This  is  not  in  the  nature  of  a  contingent  debt. 
The  rent  is  payable  for,  and  is  in  lieu  of,  the  land ;  or,  as  it  is  said  in  the 
«se  of  Browning  v.  Beston  in  Plowden,  B.  R.,  M.  2  &  3  Ph.  &  M.,  Plowd. 
131, 134,  <<  the  one,  viz.,  the  rent,  comes  for  the  other,  viz.,  the  land,  and  at 
one  same  time  and  by  one  same  contract,  and  the  one  is  executory  for  the 
other.''    The  contract  arising  on  the  reddendum  in  a  lease  may  be  likened 
to  a  contract  to  receive  goods  by  instalments,  at  future  days,  on  the  payment 
of  certain  sums.     In  such  a  case,  the  assignees  of  a  bankrupt  may  affirm  the 
oontract  by  paying  the  money  when  due,  and  receiving  the  goods  for  the 

'The  report  adds,  that,  upon  a  collateral  covenant,  the  action  only  lies  against 
ue  first  leasee ;  to  which  purpose  vide  also  Co.  Littl.  115,  b. 

The  question  was,  whether  it  appeared  sufficiently,  by  the  words  of  the  plea, 
^t  the  rent  had  been  accepted  by  the  plaintiff  from  the  assignee,  eo  nomine^  as  as- 
'^Snee.  and  not  as  agent,  or  servant,  to  the  first  lessee ;  and  the  Court  held,  that  the 
^ptancQ  was  so  pleaded  as  to  amount  to  an  allegation  that  the  rent  was  accepted 
irom  him  as  assignee.  It  does  not  seem  to  have  been  argued  or  supposed,  that  mere 
^otice  of  the  assignment,  without  assent  by  the  lessor,  would  have  discharged  the 
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benefit  of  the  creditors,  and  this  would  totally  discharge  the  bankrupt.  Here 
the  plea  states  (and  the  demurrer  admits)  the  facts  alleged  in  the  plea,  that 
the  assignees  have  entered  on  the  premises.  Therefore  they  have  affirmed 
this  executory  contract ;  they  have  deprived  the  bankt'upt  of  the  occupation 
and  profits  of  the  land,  which  are  the  ground  and  consideration  for  the  pay- 
ment of  the  rent.  The  assignees,  therefore,  and  not  the  bankrupt,  ought  to 
bear  the  burden.  In  this  case  of  Thursby  v.  Plant,  B.  R.,  E.  21  Car.  2, 1 
Saund.  237,  S.  0. 1  Lev.  259,  it  is  asserted,  by  the  '^'counsel  on  the  p^^-. 
one  side,  Ibid.  239,  and  admitted  on  the  other,  Ibid.  240,  that  the  ^  ^ 
assignment  by  the  commissioners,  under  the  statutes  of  bankrupt,  transfers 
the  privity  of  contract.  The  same  doctrine  is  to  be  found  in  the  case  of 
Nurstie  v.  Hall,  in  Ventris,  B.  R.,  H.  20  &  21  Car.  2,  1  Ventr.  10,  which, 
indeed,  seems  to  be  the  same  case  with  Thursby  v»  Plant.  In  this  respect, 
the  situation  of  the  assignees  of  a  bankrupt  and  that  of  executors  is  the  same ; 
and  that  privity  of  contract  as  to  leases  is  transferred  to  executors  is  settled 
by  a  great  variety  of  cases,  as  it  also  is  that  debt  lies  for  rent  by  the  lessor 
against  the  executor  of  the  lessee,  as  much  as  against  the  lessee  himself;  and 
the  reason  is  given  by  Lord  Hale  in  the  case  of  Boulton  v.  Canon,  B.  R., 
T.  1673,  Freem.  336,  337,  viz.,  <<  because  the  rent  is  a  eharge  upon  the  land, 
and  nothing  shall  be  assets  but  what  is  over  and  above  tne  rent."'  The 
same  doctrine  ought  to  hold  with  regard  to  the  assignees  of  a  bankrupt.  It 
may  be  said  that  the  assignee  may  have  waived  the  term  in  the  present  case, 
as  it  has  been  formerly  held  that  executors  might  do.  The  contrary,  how- 
ever, is  now  settled  as  to  executors.  They  cannot  waive  a  term  without  to- 
tally renouncing  the  executorship ;  though,  if  they  could,  they  must  plead 
specially  that  they  have  waived  the  term.  This  was  decided,  and  the  reason 
given,  in  a  case  in  1  Modem,'  where  the  Court  said,  <<  that  executors  could 
not  waive  a  term,  though,  if  they  could,  they  ought  to  plead  it  specially ;  for 
it  is  naturally  in  them,  and,  primd  facte,  is  intended  to  be  of  more  value 
than  the  rent.  In  like  manner,  if  it 'should  be  held  that  the  assignees  of  a 
bankrupt  may  waive  a  term  which  was  in  the  bankrupt,  still  such  waiver  must 
be  specially  pleaded ;  which  not  having  been  done  in  this  case,  the  Court 
will  not  presume  a  waiver,  but  will  consider  the  assignee  as  holding  the  term, 
and  liable  to  the  rent,  as  the  representative  of  the  defendant.  That  the  term 
18  longer  in  the  defendant  is  dear.  The  assignee  might  surrender  it  without 
his  concurrence ;  and  if  he  were  to  pay  the  rent,  it  does  not  '''seem  rta^i 
that  he  oould  have  any  remedy  over  to  recover  it  back  from  the  as-  I-  -' 
ngnee. 

The  inconvenience  and  hardship,  if  the  contrary  doctrine  were  law,  would 
be  enormous.  Suppose  a  builder  who  has  erected  houses  to  a  great  value 
upon  a  building  lease  for  a  long  term  should  become  bankrupt.  His  as- 
signees might  be  receiving  annually  for  the  houses  4  or  £5000  a  year,  while 
the  bankrupt  continued  liable,  without  any  benefit  from  the  premises,  to  a 
ground  rent  perhaps  of  JCIOOO  a  year  during  all  the  remainder  of  the  term. 
But  if  the  first  position,  viz.  that  the  contract  was  transferred,  has  not  been 
established  to  the  conviction  of  the  Court,  it  remains,  in  the  second  place,  to 
show,  that,  at  least,  as  far  as  respects  the  defendant,  it  was  totally  extin- 
ffaished  by  the  bankruptcy ;  and  this  is  undoubtedly  the  strongest  part  of 
tne  case.  Rent  being  reserved,  as  has  been  before  stated,  out  of  the  profits 
of  the  land,  and  accruing  on  the  condition  that  the  party  paying  enjoys  the 
land,  it  follows,  that,  wherever  the  lessee  is  deprived  of  the  land  against  his 
will,  and  where  he  can  have  no  remedy  over,  if  there  is  no  express  covenant, 

'  S.  F.  arguendo,  in  the  case  in  1  Mod.  185,  cited  infra. 

>Anon.  C.  B.,  T.  20  Car.  2,  1  Mod.  185,  S.  C.  (probably)  by  the  name  of  Trattlev. 
King,  2  Jones,  169,  though  there  reported  as  of  M.  SB  Car.  2. 
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Imt  only  the  oommon  reddendum,  the  rent  is  also  at  an  end.     How  would  it 
be,  in  snch  a  case,  if  there  were  an  express  covenant,  is  not  the  point  here. 
The  qnestion,  where  the  lessee  is  deprived  of  the  land,  should  always  he, 
whether  he  has  any  remedy  over.     This  gets  rid  of  all  the  cases  of  ouster 
by  strangers,  and  others  of  the  same  sort,  where  the  lessee  may  have  his 
remedy  hy  action  of  trespass  or  otherwise ;  Hayes  v,  Bickerstaff,  C.  B.,  E. 
21  Car.  2  Vaugh.  118,  119,  Monk  v.  Cooper,  B.  R.,  E.  13  Geo.  1,  2Str.  763. 
If  a  leasee  be  evicted  by  title  paramount,  or  if  the  lessor  enter  upon  the 
whole,  or  any  part,  of  the  premises,  the  lessee  is  discharged  from  the  pay- 
TDeat  of  the  rent :  thus  it  is  said  in  Andrews  v.  Needham,  M.  40  &  41  £1. 
Noy,  75,  that,  where  the  land  is  gone,  by  the  entry  of  a  person  who  has  an 
elder  title,  the  obligation  of  the  lessee  is  discharged :  *  and  again,  in  Kid- 
welly V.  Brand,  C.  B.,  H.  4  &  5  Edw.  6  Plowd.  69,  71,  "  If  the  land  be 
lecoYered  upon  ei^n  title,  then  the  person  shall  be  discharged  of  the  rent 
r*AAl  ^°^  thenceforward ;"  and,  '''in  almost  the  same  words  in  Browning 
L  ^  t;.  Beaton,  B.  R.,  M.  2  &  8  Ph.  &  M.,  Plowd.  131, 134,  viz.  "  If  the 
land  is  recovered  upon  eign  title,  the  lessee  i^hall  be  discharged  of  payment, 
because  he  cannot  hav^  the  thing  for  which  he  is  to  pay  the  money.''     In 
the  ease  of  Day  v.  Austin,  B.  R.,  T.  37  El.  Cro.  El.  98,  which  was  an  action 
of  debt  for  rent,  the  defendant  pleaded,  that,  before  the  lease,  a  judgment  was 
given  in  debt  against  the  plaintiff,  and,  afterwards,  he  made  the  lease  to  the 
defendant,  and,  after  that,  the  land  demised  was  extended,  and  delivered  in 
execution  by  elegit,  before  which  extent  there  was  nothing  in  arrear.     The 
pluntiff  demurred,  and  there  was  judgment  that  the  plea  was  good.     In 
Borrel  v.  Andrews,  M.  14  Jac.  1,  Hob.  190,  the  plaintiff,  in  debt  for  rent, 
declared  on  a  demise  of  certain  tenements.    The  defendant  pleaded  an  entry, 
and  expulsion  from  the  garden-house,  part  of  the  premises ;  and  it  was  held 
a  good  plea.«    Finally,  in  Walker  v.  Harris,  B.  29  El.  3  Co.  22  a,  it  was 
argued  by  the  counsel  for  the  defendant,  and  not  denied  by  the  Court,  <<  that 
if  a  man  make  a  lease  for  years  rendering  rent,  and  before  the  day  incurred 
the  lands  he  evicted  by  title  paramount,  the  lessor  shall  not  have  an  action 
of  debt  in  respect  of  the  contract."     So,  if  the  lessee  is  deprived,  by  the  act 
of  God,  of  that  out  of  which  the  rent  issues,  he  is  no  longer  liable  to  an 
a^^ion  of  debt  upon  the  reddendum,  and  if  only  part  of  the  land  is  destroyed 
by  the  act  of  Ood,  the  rent  shall  be  apportioned,  as  where  part  is  covered 
^7  the  sea,  1  Roll.  Abr.  236,  C.  pi.  2.     But  the  cases  of  eviction,  where  the 
defendant  loses  the  land  by  an  act  of  law,  are  most  applicable.     The  trans- 
fer of  a  bankrupt's  effects  to  the  commissioners  is  an  act  of  law.     In  Twiss 
t.  Massey,  Cane.  13th  March,  1737, 1  Atk.  67,  Lord  Hardwicke  says,  "A 
commission  of  bankrupt  is  an  action  and  execution  in  the  first  instance ;"  and 
in  Goring  v.  Warner,  Cane.  M.  11  Geo.  1, 7  Vin.  86,  pi.  9,  Lord  Macclesfield 
<Kld,  that  an  assignment  by  the  commissioners  under  a  commission  against 
^«  bankrupt  executor  of  a  lessee,  was  good  without  license,  although  there 
r*671  ^^  ^°  express  proviso  in  the  lease  against  assignment  \^ithout  ^license ; 
"^  '^  For/'  said  he,  **  the  assignment  by  the  commissioners  is  done  by 
the  authority  of  a  statute,  which  will  supersede  any  private  agreement  of  the 
parties  inconsistent  with  it."     And  in  Mayor  v.  Steward,  B.  R.,  T.  9  Geo.  8, 
^  Barr.  2439,  2446,  Lord  Mansfield  treats  the  operation  of  a  commission 
of  bankrupt  as  an  act  of  law  when  he  says,  <<  that  it  might  seem  hard  to 
^^ve  a  lessee  liable  to  covenants  in  a  lease,  when  an  act  of  law  had  divested 

'The  question  there  was  on  a  covenant  by  the  lessee  to  yield  up  all  the  demised 
pTtmiies  at  the  end  of  the  term,  bat  the  principle  of  the  determination  seems  to 
•PPly. 

It  does  not  appear  that  there  was  a  demurrer  to  the  plea ;  but  it  is  stated  by 
Ho\)irt  to  be  well  pleaded. 
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him  of  the  emoluments,  and  vested  them  in  his  creditors.''     A  commission 
of  bankrupt  is  to  be  considered  as  a  confiscation  of  everything  belonging  to 
the  bankrupt,  for  the  benefit  of  his  creditors.     The  commission  tells  the 
bankrupt,  ^'Tou  are  not  fit  to  be  trusted  any  longer.     Here  you  shall  stop. 
Here  all  your  interest  and  control  over  your  effects  shall,  for  the  safety  of 
your  creditors,  be  devested  out  of  you."     This  affords  the  true  distinction 
between  bankrupts  and  insolvent  debtors.     The  proceedings  against  the  first 
are  compulsory  on  the  party ;  those  in  respect  to  the  latter  voluntary.     The 
bankrupt  acts  are  entitled  against  bankrupts;  the  insolvent  acts,  for  the 
relief  of  insolvent  debtors.     Ay  let  v.  James  was  the  case  of  an  insolvent 
debtor,  and  it  was  held  that  he  should  not  discharge  himself  by  his  own  act, 
by  taking  advantage  voluntarily  of  the  statute.     Besides,  that  was  an  action 
of  covenant,  upon  an  express  covenant;  and,  moreover,  the  plea  was  defective, 
not  authorized  by  the  statute,  and  could  not  have  been  supported.     There  i^ 
no  case  in  its  circumstances  exactly  parallel  to  the  present,  unless  it  be  Can- 
trel  V.  Graham,  supra  ciL }  but,  in  Mayor  v.  Steward,  svpra  ciL,  the  Court 
showed  a  strong  inclination  in  favor  of  the  bankrupt ;  and  in  the  passage 
above  referred  to  from  that  case.  Lord  Mansfield  4aid  great  stress  on  the 
covenant  there  being  express  and  collateral,  not  running  with  the  land.    Bat 
the  reddendum  is  a  mere  covenant  in  law,  running  with  and  resulting  from 
the  enjoyment  of  the  land.     Upon  the  whole,  if  the  bankruptcy  operates  as 
an  eviction,  as  an  act  of  law,  and  the  privity  of  contract  is  discharged ;  if 
the  assignee  is  the  personal  representative  of  the  bankrupt,  and,  by  not 
waiving,  but  entering  on  the  premises,  affirms  the  contract,  the  privity  is 
transferred  to  him ;  or,  if  that  privity  still  subsists  in  the  bankrupt,  yet,  if 
there  has  been  notice  or  ""acceptance  of  the  assignee  by  the  lessor,  the   p^gg-i 
lessee  is  no  longer  liable,  or,  at  least,  is  only  liable  in  covenant,  not  *-     ^ 
in  debt,  and  so  the  form  of  the  action  is  mistaken.     If  any  one  of  those  posi- 
tions has  been  proved,  there  must  be  judgment  for  the  defendant. 

Bearcroft  in  reply. — It  is  said,  this  is  not  an  express  covenant,  but  oalj  a 
covenant  in  law.  But,  according  to  my  idea  of  the  distinction,  this  is  an 
express  covenant.  Wherever  the  words  of  the  party  under  seal  show  an 
intent  to  do  an  act,  that  L consider  as  an  express  covenant.  A  covenant  in 
law  is  where  there  are  no  such  words,  but  the  obligation  taciii  ineU,  and 
arises  from  the  nature  of  the  thing.  I  agree,  in  some  respects,  that  this  is  a 
covenant  on  a  condition  precedent.  But  the  condition  is  only,  that  the  lessee 
shall  enjoy  the  land  demised,  against  all  acta  of  the  lessor,  and  precedent 
claims,  but  not  against  his  own  acts.  The  cases  which  I  have  cited  were 
actions  of  debt,  as  this  is,  not  actions  of  covenant.  It  is  argued,  that  notice 
and  acceptance  are  the  same  thing;  but  that  is  not  true.  Acceptance  is 
notice,  but  notice  is  not  equivalent  to  acceptance.  No  case  has  been  cited  to 
establish  this  position;  and  that  of  Coghill  v,  Freelove,  supra  ciLj  marks  tbe 
distinction.  In  Marsh  v.  Brace  there  was  an  acceptance.  With  regard  to 
the  passages  referred  to  in  Coke  upon  Littleton  and  Blacks  tone's  Commenta- 
ries, it  is  not  in  general  to  writers  or  institutes  that  wo  are  to  look  for  the 
law  of  particular  cases;  and,  therefore,  whatever  may  be  there  said,  will  not 
overturn  the  express  principle  of  the  decision  in  Walker  v.  Harris,  supra  cit. 
The  act  of  bankruptcy,  and  the  commission  and  assignment  consequent  upon 
it,  can  never  be  held  to  be  equivalent  to  an  acceptance ;  for  the  acoeptanoe 
must  be  the  act  of  the  lessor.  Suppose  the  lessee,  for  some  public  offence, 
had  forfeited  his  chattels,  and  this  lease,  among  the  rest,  to  the  crown — would 
he  not  still  be  liable  for  the  rent  to  the  lessor:  I  agree,  that,  where  a  lessee 
is  deprived  of  the  land,  purely  by  act  of  law,  without  any  fault  of  his  own, 
he  is  discharged  from  the  payment  of  rent.  But  it  is  begging  the  question 
to  consider  that  as  being  the  case  here.     The  bankruptcy  is  the  mere  act  of 
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the  party.     It  was  Tolontary  in  him  to  become  a  trader,  and  there  is  hardly 
such  a  thing  as  a  compulsory  act  of  bankruptcy  ;  which  is  so  much  considered 
r*691   ^y  *^^^  ^^^  '^  voluntary,  that  it  is  treated  as  a  crime.     It  is  true  that 
I-     ^    the  estate  of  a  bankrupt  is  transferred  by  law  to  the  commissioners 
aod  assignees.     But  that  transfer  attaches  only  upon  the  previous  acts  of  the 
party.    It  is  said  that  the  bankruptcy  is  a  confiscation ;  but  the  application  of 
a  word  to  a  subject  to  which  it  does  not  belong,  does  not  vary  the  argument. 
I  admit  that  there  is  some  difference  between  the  case  of  an  insolvent  debtor 
aod  a  bankrupt.     But  that  difference  amounts  only  to  this,  that,  in  the  case 
of  an  insolvent  debtor,  the  whole  is  voluntary  on  bis  own  act ;  in  the  case  of 
a  bankrupt  only  a  part  is  so ;  but  that  is  so  material  a  part  as  to  be  the 
foundation  of  all  the  rest.     The  case  of  Mayor  v.  Steward  is  no  authority 
on  the  present  question.     The  most  that  can  be  drawn  from  it  is,  that  the 
Court  were  struck  with  the  hardship  of  a  case  like  this.     But  there  are  many 
things  which  are,  or  seem  to  be  hardships,  which  nevertheless  are  law ;  and 
the  Court  did  not  even  hint  at  an  opinion,  or  make  use  of  a  dictum  tending 
to  support  the  present  defence.     In  Goring  v.  Warner,  supra  ciL,  Lord  Mac- 
clesfield said,  *^  1  think  this  a  proper  case  for  relief  in  a  court  of  equity." 
Therefore,  the  relief  in  the  present  case,  if  any  is  to  be  bad,  is  not  at  law. 
However,  as  to  the  hardship,  why  that  is  greater  here  than  in  the  case  of 
annuities,  where  bankrupts  continue  liable  for  the  payments  accruing  due 
after  the  bankruptcy  ? 

The  Court  took  time  to  consider  till  this  day,  when  Lord  Mansfield  de- 
livered their  opinion  as  follows : 

Lord  Mansfield. — <'  This  is  an  action  of  debt  for  rent  on  a  lease  for  years 
made  by  the  plaintiff  to  the  defendant. 

"  The  defendant  has  pleaded  that  he  was  a  trader,  and,  before  the  rent 
became  due,  he  committed  an  act  of  bankruptcy ;  that  a  commission  of  bank- 
rupt issued  against  him,  and  he  was  declared  a  bankrupt,  and  the  commis- 
sioners assigned  his  effects  to  one  Morgan,  who,  before  the  rent  became  due, 
entered  into  the  premises;  that  the  plaintiff  had  notice  of  all  this,  and  the 
defendant  has  conformed  to  the  several  statutes  respecting  bankrupts. 

'' To  this  plea  there  is  a  general  demurrer;  and  two  points  have  been 
urged  at  the  bar  on  the  part  of  the  plaintiff. 

r»YQ-|  "  1.  That,  if  there  had  been  no  bankruptcy  in  the  case,  *but  the 
^  ^  defendant  had  assigned  the  lease  to  a  third  person,  yet  he  would  have 
been  answerable  in  debt  for  the  rent,  unless  the  plaintiff  had  accepted  rent 
from  the  assignee. 

^'2.  That  the  commission  of  bankrupt,  and  the  assignment  under  it,  being 
founded  on  an  act  done  by  the  defendant  himself,  viz.,  the  act  of  bankruptcy, 
shall  operate  only  as  an  assignment  made  by  the  defendant,  and,  therefore, 
be  is  still  liable  to  an  action  of  debt  for  the  rent;  the  plea  not  having  stated 
that  the  plaintiff  accepted  any  rent  from  the  assignee. 

''As  to  the  first  point,  we  do  not  think  it  necessary  that  there'  should  be 
&n  actual  acceptance  of  rent  from  the  assignee,  by  the  lessor,  to  discharge  the 
lessee  from  the  action  of  debt  which  he  is  liable  to  on  the  reddendum  of  the 
lease.  We  are  of  opinion,  that  any  assent,  on  the  part  of  the  landlord,  to 
the  assignment,  will  have  the  same  effect. 

''The  action  of  debt  is  founded,  not  simply  on  the  demise,  but  on  the 
subsequent  enjoyment;  and  it  is  not  necessary,  in  such  an  action,  to  state 
the  deed  at  all. 

"This  point  was  much  discussed  and  considered  in  the  case  of  Warren  v. 

Consett,  B.  R.,  T.  18  Geo.  1  &  1  Geo.  2,  2  Lord  Raym.  1500,  S.  C.  2  Str. 

J78,  where  it  was  agreed,  that  nil  debet  is  a  good  plea  in  an  action  of  debt 

I  .^pt,  because  the  specialty  is  only  inducement  to  the  action ;  and  the 

plaintiff  need  not  set  out  ^e  indenture. 
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'^  Whftt  sball  be  deemed  an  enjoyment  by  the  lessee  is  very  mncb  a  ques- 
tion of  law.  The  lessee  cannot,  by  his  own  act,  without  the  assent  of  the 
lessor,  destroy  the  tenancy ;  and  therefore,  till  such  assent  is  given,  the  lessor 
may  avow  on  the  lessee,  as  his  tenant,  notwithstanding  an  assignment  has 
been  made,  and  the  assignee  is  actually  in  possession  of  the  land.  Upon 
such  an  avowry,  evidence  of  enjoyment  by  the  assignee  (not  accepted  tenant 
by  the  landlord),  would  be  proof  of  enjoyment  by  the  lessee. 

'<  For  the  defendant,  it  was  insisted,  that  notice  alone  to  the  landlord  of 
the.  assignment,  was  sufficient  to  discharge  the  lessee  from  the  action  of  debt. 

<<  But,  in  our  judgments,  none  of  the  cases  cited  warrant  that  position. 

''In  Fisher  v.  Ameers,  supra  ciLj  and  Marsh  v.  Brace,  supra  cti.,  rf-ii 
^acceptance  of  rent  from  the  assignee  is  stated ;  and  in  1  Sid.  447,  ■-  ^  ^ 
which  is  a  very  short  and  incorrect  note,  it  must  be  understood  that  there 
was  an  acceptance  of  rent,  or  an  assent  to  the  assignment,  by  the  landlord. 
And  in  Devereuz  v.  Barlow,  supra  cit,  which  was  an  action  of  debt  against 
an  assignee  before  acceptance,  it  was  held,  that  the  lessor  might  sue  either 
the  lessee  or  the  assignee. 

"  In  the  present  case,  neither  acceptance  of  rent,  nor  any  assent  by  the 
landlord  to  the  assignment,  is  stated  in  the  plea;  and  therefore,  if  the  assigo- 
ment  under  the  commission  has  no  other  e£fect  than  an  assignment  bj  the 
lessee  himself,  we  are  all  of  opinion  that  the  defendant  will  be  liable  to  paj 
the  rent  in  this  action. 

**  2.  This  brings  the  case  to  the  second  question,  vis. :  what  is  the  effect  of 
the  assignment,  under  the  commission  of  bankrupt? 

"  Only  two  cases  have  been  quoted  applicable  to  this  point ;  for  Aylet  v. 
James  is  very  distinguishable  from  the  present,  in  the  pleadings,  as  well  u 
in  the  question  before  the  Court. 

"  The  two  cases  are  Mayor  v.  Steward,  supra,  p.  67,  and  Cantrel  v.  Gra- 
ham, supra,  p.  59. 

''The  case  of  Mayor  v.  Steward  was  determined  on  a  different  point, 
namely,  that  the  covenant  on  which  the  action  was  brought  was  a  distinct 
and  independent  covenant,  and  not  a  covenant  which  run  with  the  land.  But 
a  strong  though  an  obiter  opinion  was  delivered  by  Mr.  Justice  Tates  oo 
this  point,  who  said,  that  as  the  commission,  and  proceedings  under  it,  devest 
the  bankrupt  of  his  whole  estate,  and  render  him  absolutely  incapable  of 
performing  the  covenant,  it  would  be  a  hardship  on  him,  if  he  should  remain 
still  liable  to  it,  when  he  is  disabled  6y  the  act  of  parliament  from  per/am' 
ing  it,  4  Burr.  2443. 

"  The  Court  afterwards  adopted  that  opinion,  and  said  that,  in  a  case  be- 
tween the  lessor  and  lessee,  it  might  have  seemed  hard  to  leave  the  lessee 
liable  to  covenants,  when  an  act  of  law  had  devested  him  of  the  emolomeots, 
and  vested  them  in  his  creditors. 

"  In  Cantrel  v,  Graham,  the  Court  made  a  direct  ^determination  r»»27 
on  the  point.  In  a  manuscript  note,  from  whence  I  shall  cite  it,  the  *- 
case  is  called  Canter  v.  Graham ;  and  there  it  is  said,  that  Serjeant  Skiooer 
moved,  that  the  defendant  might  be  discharged  on  common  bail.  It  appeared 
that  the  defendant,  in  1727,  had  taken  a  house,  by  lease,  of  the  plaintiff's 
intestate,  for  nine  years,  with  the  usual  covenants ;  that,  after  three  jesrs, 
he  left  it,  and  one  Gukin  lived  in  it,  who  paid  rent  to  the  intestate;  that,m 
1788,  the  defendant  became  a  bankrupt,  and  his  certificate  was  allowed  sod 
confirmed  ;  and  the  action  was  brought  against  the  defendant  for  the  rent  of 
the  two  last  years  of  the  term,  which  had  incurred  since  the  allowance  of  the 
certificate. 

"The  Court  said,  by  the  bankruptcy,  the  lease  became  vested  in  the  oom- 
missioners^  and  is  by  them  assigned  to  the  assignees^  so  that^  from  that  tioe^ 
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tlui  defendant  ceased  to  he  tenant  of  the  premises^  and,  therefbrey  he  cannot  he 
chargeable  for  tlie  rent  after  incurred;  and  the  defendant  was  discharged  on 
common  bail. 

"  The  counsel  for  the  present  plaintiff  endeavored  to  impeach  the  authority 
of  that  case,  by  saying  it  was  only  a  motion  to  discharge  the  defendant  on 
filing  common  bail ;  and  seemed  to  suppose  that  the  Court  might  do  that,  on 
account  of  the  hardship  of  the  case,  without  much  regard  to  what  the  strict 
law  was.  But,  at  that  time,  the  Court  would  not,  against  a  positive  affidavit 
of  debt,  have  diaoharged  the  defendant  on  common  bail,  unless  they  had 
thought  that  the  law  was  clearly  with  him ;  and  it  is  manifest,  from  the 
words  in  which  the  judgment  was  given,  that  it  was  founded  wholly  on  the 
strict  law  of  the  case,  and  not  on  any  circumstances  to  govern  the  discretion  of 
the  Court. 

"  Legal  reason  is  strong  with  the  determination :  for  the  estate  is  trans- 
ferred, and  vested  in  the  assignees,  by  virtue  of  the  acts  of  parliament  re- 
specting bankrupts;  every  man's  assent  is  virtually  included  in  an  act  of 
parliament,  and'  therefore  it  is  equivalent  to  an  express  assent. 

"  It  was  admitted,  on  the  part  of  the  plaintiff,  that  if  the  estate  were  de- 
vested out  of  the  lessee  purely  by  the  act  of  law,  without  any  fault  of  his,  he 
would  be  discharged. 

^  We  think  this  case  must  be  so  considered ;  for  though  the  commission  is 
founded  on  an  act  originally  done  by  the  defendant,  viz.,  the  act  of  bank- 
ruptcy, yet  the  commission  and  assignment  by  virtue  of  the  acts  of  parliament 
r*731  ^^  ^^®  "^actual  and  immediate  cause  of  devesting  the  estate  out  of  the 
'-     -*   bankrupt;  et,  injure,  non  remota  causa,  sedproxima,  tpectatur. 

"Therefore  we  are  all  of  opinion  that  there  must  be  judgment  for  the  de- 
fendant." Judgment  for  the  defendant.^ 

^In  the  oase  of  Mills  and  Aoriol,  1  H.  Bl.  483,  and  Auriol  p.  Mills  in  error,  4  T.  B. 
94,  the  law  of  Uiis  ease  was  considered  and  approved ;  and  it  was  there  decided,  in 
contradistinctioii  to  it,  that  in  an  action  upon  an  express  covenant  for  payment  of 
rait,  bankruptcy  of  the  defendant  is  no  bar. 


The  KINa  V.  SHIPLEY. «    Nov:  22. 

On  the  trial  of  an  indictment  for  a  libel,  the  only  questions  for  the  Jury  are  the  fact 
of  publication,  and  the  truth  of  the  innuendos.  The  question  of  libel  or  no  libel  is, 
nteessarily,  a  question  of  law,  for  the  f  ole  consideration  of  the  Court  out  of  which 
the  record  comes,  and  on  whi<^  the  judge  at  the  trial  is  not  called  upon  to  give  his 
opinion  to  the  Jury. 

i>Mt«l|(tO|<«  WlLLBS,  J.« 

It  is  no  answer  to  a  charge  of  criminal  publication  of  a  libel  to  show  that  the  defen- 
dant had  been  told  it  was  libellous,  and  not  fit  to  be  disseminated  generally  in  the 

'A  report  of  this  case  is  published  in  the  Collection  of  Speeches  of  Lord  Erskine, 
bjRidgeway,  1st  toI.  p.  187  (2d  ed.).  That  report  contains  Lord  Erskine's  speech 
^the  trial,  Mr.  Justice  Bullbr's  charge,  and  an  account  of  the  proceedings  at  Nisi 
"Vi»i  also  Lord  Erskine's  speech  in  moving  for  a  new  trial,  and  in  support  of  the 
^ei  and  Lord  Mamspzbld's  opinion  in  giving  judgment  for  the  discharge  of  that  rule. 
Jl^o  report  of  Lord  Mamsfibld's;  judgment  is  also  printed  in  a  note  to  Rex  v.  Withers, 
o  T.  R.  428.  The  present  report  is  printed,  nearly,  as  prepared  for  publication  by 
^^it4  Qlenberrie.  Some  trifling  additions  are  ft^m  Mr.  Justice  Lb  Blanc's  notes, 
*^d  Mr.  Bower's.  The  arguments  of  counsel  against  the  rule,  and  the  judgments  of 
^'iLLKs  and  AsHUBBT,  Justices,  are  not,  to  the  c3itor*s  knowledge,  elsewhere  in  print. 
u\ihe  other  parts  of  the  report  it  corresponds,  frequently  verbatim^  with  Lord  Erskine's ; 
l«ord  Q.  having,  probably,  made  use  of  a  publication  of  a  part  of  the  case  by  Lord  E., 
which  appeared  soon  after  the  decision  of  the  cause. 

*&«•  also  the  deolaratery  act,  82  0.  8,  c.  60,  contra. 
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neighborhood,  and  that  he  printed  it  with  a  yiew  to  disproTe  the  impntatioB  of 
hanng  intended  to  promulgate  a  libel.  These  facts,  if  the  composition  be  a  libel, 
are,  so  far  from  constituting  a  defence,  in  aggravation  rather  than  in  mitigation  of 
his  goilt 

This  case  arose  upon  an  indictment  for  a  libel,  against  William  DaTies 
Shipley,  dean  of  St.  Asaph,  which  was  '''found,  by  the  grand  jury  for  r^jri 
the  county  of  Denbigh,  at  Wrexham,  at  the  Spring  Great  Se.s8ions,  L  '  J 
28  Geo.  3.  The  defendant  pleaded  not  guilty :  the  indictment  having  been 
removed  by  certiorari  into  the  Court  of  King's  Bench,  it  was  sent  down  to 
be  tried  at  the  last  assizes  for  Shropshire,  being  the  next  English  coanty : 
and  on  Friday,  the  6th  of  August,  1784,  the  trial  came  on,  before  Buuleb, 
J.,  and  a  special  jury. 

The  indictment  contained  two  counts.  The  first  was  in  the  following 
words: 

''  The  jurors  for  our  sovereign  lord  the  king  upon  their  oath  present, 
That  William  Davies  Shipley,  late  of  Llannerch  Park,  in  the  parish  of  St. 
Asaph,  in  the  county  of  Flint,  clerk,  being  a  person  of  a  wicked  and  tor- 
buleut  disposition,  and  maliciously  designing  and  intending  to  excite  and 
diffuse  among  the  subjects  of  this  realm  discontents,  jealousies,  and  suspi- 
cions of  our  lord  the  king  and  his  government,  and  disaffection  and  disloyalty 
to  the  person  and  government  of  our  lord  the  now  king;  and  to  raise  veiy 
dangerous  seditions  and  tumults  within  this  kingdom,  and  to  draw  the  govern- 
ment of  this  kingdom  into  great  scandal,  infamy,  and  disgrace ;  and  to  in- 
cite the  subjects  of  our  lord  the  king  to  attempt  by  force  and  violence,  and 
with  arms,  to  make  alterations  in   the  government,  state,  and  constitation 
of  this  kingdom ;  on  the  first  day  of  April,  in  the  twenty-third  year  of  the 
reign  of  our  sovereign  lord  George  the  Third,  now  King  of  Great  Britain, 
&c.,  at  Wrexham  aforesaid,  in  the  county  of  Denbigh  aforesaid,  wickedly 
and  seditiously  published,  and  caused  and  procured  to  be  published,  a  certaia 
false,  wicked,  malicious,  seditious,  and  scandalous  libel,  of  and  concerning 
our  said  lord  the  king,  and  the  government  of  this  realm,  in  the  form  of  a 
supposed  dialogue,  between  a  supposed  gentleman,  and  a  supposed  farmer 
— wherein  the  part  of  the  supposed  gentleman,  in  the  supposed  dialogoe, 
is  denoted  by  the  letter  G.,  and  the  part  of  the  supposed  farmer,  in  such  sup- 
posed dialogue,  is  denoted  by  the  letter  F. — ^intituled,  '  The  principlks  of 

GOVERNMENT   IN   A   DIALOGUE    BETWEEN   A   GENTLEMAN  AND  A  FARMER;' 

in  which  said  libel  are  contained  the  false,  wicked,  malicious,  seditious,  and 
scandalous  matters  following ;  to  wit, 

*"  F.  (meaning  the  said  supposed  farmer).'  Why  should  humble  ^%nc^ 
men  like  me  (meaning  the  said  supposed  farmer),'  sign  or  set  marks  ^ 
to  petitions  of  this  nature?  It  is  better  for  us  farmers  to  mind  ourhnfl- 
bandry,  and  leave  what  we  cannot  comprehend  to  the  king  and  parliament. 
G.  (meaning  the  said  supposed  gentleman).  You  can  comprehend  more 
than  you  imagine,  and,  as  a  free  member  of  a  free  state,  have  higher  things 
to  mind  than  you  may  conceive.  F.  If  by  free  you  mean  out  of  prison,  I 
hope  to  continue  so,  as  long  as  I  can  pay  my  rent  to  the  squire's  bailiff:  bat 
what  is  meant  by  a  free  state  ?  G.  Tell  me  first  what  is  meant  by  a  clnb  in 
the  village,  of  which  I  know  you  to  be  a  member.  F.  It  is  an  assembly  of 
men  who  meet  after  work  every  Saturday,  to  be  merry  and  happy  for  a  few 
hours  in  the  week.  G.  Have  you  no  other  object  but  mirth  ?  F.  Yes,  we  bare 
a  box  into  which  we  contribute  equally  from  our  monthly  or  weekly  savingSi 
and  out  of  which  any  members  of  the  club  are  to  be  relieved  in  sickness  or 

>  The  same  innuendo  was  repeated  wherever  F.  or  any  pronoun  applicable  to  the 
fanner  occurred. 

'  The  same  innuendo  was  repeated  wherever  G.  or  any  pronoun  applicable  to  the 
gentleman  occurred. 
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poverty  :  for  the  parish  officers  are  so  cruel  and  insolent,  that  it  were  better 
to  starve  than  apply  to  them  (meaning  parish  officers)  for  relief.     G.  Did 
they  (meaning  parish  officers),  or  the  squire,  or  the  parson,  or  all  together, 
compel  you  and  the  several  persons  composing  such  club  to  form  this  society  ? 
F.  Oh  no  !  we  (meaning  the  said  club)  could  not  be  compelled ;  we  (mean- 
ing the  said  club^  formed  it  by  our  own  choice.     G.  You  (meaning  the  said 
dab)  did  right.      But  have  you  (meaning  the  said  club)  not  some  head,  or 
president  of  your  club  ?     F.  The  master  for  each  night  is  chosen  by  all  the 
company  present  the  week  before.     G.  Does  he  (meaning  such  master)  make 
laws  to  bind  you  (meaning  the  said  club),  in  case  of  ill-temper  or  misbeha- 
viour ?     F.  He  (meaning  such  master)  make  laws !  he  (meaning  the  said 
master)  bind  us !  no,  we   have  all  agreed   to  a  set  of  certain  rules,  which 
are  signed  by  every  new  comer,  and  were  written  in  a  strange  hand  by  younff 
Spelman,  the  lawyer's  clerk,  whose  uncle  is  a  member.     G.  What  should 
jou  (meaning  the  said  club)  do,  if  any  one  member  were  to  insist  on  becom* 
ing  perpetual  master,  and  on  altering  your  (meaning  the  said  club's)  rules  at 
r*761  ^'^  ^(meaning  such  one  member's)  arbitrary  will  and  pleasure  ?     F. 
'-     -^  We  (meaning  the  said  club)  should  expel  him  (meaning  such  one 
member).     O.  What  if  he  (meaning  such  one  member)  were  to  bring  a  ser- 
geant's guard,  when  the  militia  arc  quartered  in  your  neighborhood,  and  insist 
upon  your  (meaning  such  club's)  obeying  him  ?  (meaning  such  one  member). 
F.  We  (meaning  such  club)  should  resist,  if  we  (meaning  the  said  club) 
coald;  if  not,  the  society  would  be  broken  up.     G.  Suppose  that  with  his 
(meaning  such  one  member's)  sergeant's  guard,  he  (meaning  such  one  mem- 
ber) were  to  take  the  mpney  out  of  the  box,  or  out  of  your  ^meaning  the 
members  of  the  club's)  pockets.     F.  Would  not  that  be  a  robbery  ?     G.  I 
UD  seeking  information  from  you  :  how  should  you  ^meaning  the  said  club) 
act  on  such  an  occasion  ?     F.  We  (meaning  the  said  club)  should  submit 
perhaps  at  that  time,  but  should  afterwards  try  to  apprehend  the  robbers. 
(t.  What  if  yon  (meaning  the  said  club)  could  not  apprehend  them  ?     F. 
We  (meaning  the  said  club)  might  kill  them,  I  should  think ;  and  if  the 
king  (meaning  our  said  lord  the  king)  would  not  pardon  us  (meaning  the 
said  club),  God  would.     G.  How  could  you  (meaning  the  said  club)  either 
apprehend  them  (meaning  the  said  robbers),  or,  if  they  (meaning  the  said 
robbers)  resisted,  kill  them,  without  a  sufficient  force  in  your  (meaning  the 
said  club's)  own  hands  ?     F.  Oh  !  we  (meaning  the  said  club)  are  all  good 
players  at  single-stick,  and  each  of  us  (meaning  the  said  club)  has  a  stout 
cudgel,  or  quarter-staff,  in  the  corner  of  his  room.     G.  Suppose  that  a  few 
of  the  club  were  to  domineer  over  the  rest,  and  insist  upon  making  laws  for 
them  ?  (meaning  the  rest  of  the  said  club).     F.  We  (meaning  the  rest  of 
the  8ud  club)  must  take  the  same  course ;  except  that  it  would  be  easier  to 
restrain  one  man  than  a  number ;  but  we  (meaning  the  rest  of  the  said  club) 
should  be  the  majority,  with  justice  on  our  side.     G.  A  word  or  two  on 
another  head.     Some  of  you  (meaning  the  said  club),  I  presume,  are  no  great 
^oantants.     F.  Few  of  us  (meaning  the  said  club)  understand  accounts ; 
but  we  (meaning  the  said  cIud)  trust  old  Lilly,  the  schoolmaster,  whom  we 
(meaning  the  said  club)  believe  to  be  an  honest  man ;  and  he  keeps  the  key  of 
our  (meaning  the  said  club's)  box.  G.  If  your  (meaning  the  said  club's)  money 
Boould  in  time  amount  to  a  large  sum,  it  might  not  perhaps  be  safe  to  keep  it 
(tneauingsuch  large  sum)  at  his  (meaning  Lilly's)  house,  or  in  any  private  house. 
[*77]  r^"  Where  else  should  we  (meaning  the  said  club)  keep  it  ?  (mean- 
ing such  large  sum).     G.  You  (meaning  the  said  club)  might  choose 
to  put  it  (meaning  such  money)  into  the  funds,  or  to  lend  it  to  the  squire, 
who  has  lost  so  much  lately  at  Newmarket,  taking  his  bond,  or  some  of  his 
oeldB,  as  your  (meaning  the  said  club's)  security  for  payment^  with  interest. 
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F.  We  (meaning  the  said  club)  most,  in  that  case,  confide  in  young  Spel- 
man,  who  will  soon  set  up  for  himself,  and,  if  a  lawyer  can  be  honest,  will  be 
an  honest  lawyer.  O.  What  power  do  you  (meaning  the  said  club)  giro  to 
Lilly  ?  or  should  you  (meaning  the  said  club)  give  to  Spelman  in  the  case 
supposed?  F.  No  power;  we  (meaning  the  said . club)  should  give  them 
both  (meaning  Lilly  and  Spelman)  a  due  allowance  for  their  trouble,  and 
should  expect  a  faithful  account  of  all  they  had  done  for  ns  (meaning  the 
said  club).  Q.  Honest  men  may  change  their  nature.  What  if  both  or 
either  of  them  (meaning  Lilly  and  Spelman)  were  to  deceive  yoa  ?  (meaning 
the  said  club).  F.  We  (meaning  the  said  club)  should  remove  them  (mean- 
ing Lilly  and  Spelman),  put  our  (meaning  the  said  club's)  trust  in  better 
men,  and  try  to  repair  our  (meaning  the  said  club's)  loss.  G.  Did  it  never 
occur  to  you  that  every  state  or  nation  was  only  a  great  club  ?  F.  Nothing 
ever  occurred  to  me  on  the  subject,  for  I  never  thought  about  it.  G.  Though 
you  never  thought  before  on  the  subject,  yet  you  may  be  able  to  tell  me  whj 
you  suppose  men  to  have  assembled,  and  to  have  formed  nations,  communi- 
ties, or  states,  which  all  mean  the  same  thing.  F.  In  order,  I  should  imaffoe, 
to  be  as  happy  as  they  (meaning  men)  can,  while  they  (meaning  men)  liTe. 

G.  By  happy,  do  you  mean  merry  only  ?     F.  To  be  as  merry  as  they  (mean- 
ing men)  can,  without  hurting  themselves  or  their  neghbors ;  but  chiefly 
to  secure  themselves  from  danger,  and  to  relieve  their  wants.     G.  Do  you  be- 
lieve that  any  king  or  emperor  compelled  them  (meaning  men)  so  to  asso- 
ciate ?    F.  How  could  one  man  compel  a  multitude  ?    A  king,  or  an  emperor, 
I  presume,  is  not  born  with  a  hundred  hands.     G.  When  a  prince  of  the 
blood  shall  in  any  country  be  so  distinguished  by  nature,  I  shall  then,  and 
then  only,  conceive  him  (meaning  such  prince)  to  be  a  greater  man  than  jon. 
But  might  not  an  army,  with  a  king  or  general  at  their  head,  have  compel- 
led them  (meaning  men)  to  assemble  ?    F.  Yes ;  but  *tbe  army  must  ^^^-t 
have  been  formed  by  their  own  choice :  one  man,  or  a  few,  can  never  ■■     ^ 
govern  many  without  their  consent.     G.  Suppose,  however,  that  a  multitude 
of  men,  assembled  in  a  town  or  city,  were  to  choose  a  king  or  governor, 
might  they  (meaning  such  multitude)  not  give  him  (meaning  such  king  or 
governor)  high  power  and  authority  ?     F.  To  be  sure ;  but  they  (meaning 
such  multitude)  would  never  be  so  mad,  I  hope,  as  to  give  him  (meaning 
such  king  or  governor)  a  power  of  making  their  (meaning  such  multitude's) 
laws.     G.  Who  else  should  make  them  (meaning  laws)?     F.  The  whole 
nation  or  people.     G.  What  if  they  (meaning  the  nation  or  people)  disagree? 

F.  The  opinion  of  the  greater  number,  as  in  our  village  clubs,  must  be  taken 
and  prevail.  G.  What  could  be  done  if  the  society  were  so  large  that  all 
could  not  meet  in  the  same  place  ?    F.  A  greater  number  must  choose  a  lea. 

G.  Who  should  be  choosers  ?  F.  All  those  that  are  not  upon  the  paHsli. 
In  our  club  (meaning  the  said  club),  if  a  man  asks  relief  of  the  overseer,  be 
ceases  to  be  one  of  us  (meaning  the  said  club),  because  he  (meaning  the  said 
man)  must  depend  on  the  overseer.  G.  Could  not  a  few  men,  one  in  seveSi 
for  instance,  choose  the  assembly  of  law-makers,  as  well  as  a  larger  number! 
F.  As  conveniently,  perhaps ;  but  I  would  not  suffer  any  man  to  choose  an- 
other, who  was  to  make  the  laws  by  which  my  money  or  my  life  might  be 
taken  from  me.  G.  Have  you  a  freehold  in  any  county  of  forty  shilliDgs  a 
year  ?  F.  I  have  nothing  in  the  world  but  my  cattle,  implements  of  butbtn- 
dry,  and  household  goods,  together  with  my  farm,  for  which  I  pay  &  ^^ 
rent  to  the  squire.  G.  Have  you  a  vote  in  any  city  or  borough  ?  F.  I  ^*^^ 
no  vote  at  all,  but  am  able,  by  my  honest  labor,  to  support  my  wife  and  font 
children ;  and  whilst  I  act  honestly,  I  may  defy  the  laws.  G.  Can  joa  be 
ignorant  that  the  parliament,  to  which  members  are  sent  by  this  conntj,  aod 
by  the  next  market-town,  have  power  to  make  new  laws,  by  which  jo*  ^ 
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joor  fiunily  may  be  stripped  of  your  goods,  throTrn  into  prison,  and  even  de- 
prived of  your  life  ?    F.  A  dreadful  power  I     I  never  made  inquiries,  having 
business  of  my  own,  concerning  the  business  of  pariiament,  but  imagined  that 
the  laws  had  been  fixed  for  many  hundred  years.    6.  The  common  laws,  to 
which  you  refer,  are  equal,  just,  and  humane ;  but  the  king  (meaning  our  said 
p.gi  lord  the  king)  and  parliament  (meaning  *the  parliament  of  this  realm) 
^  '  ^  may  alter  them  (meaning  the  laws  of  this  realm)  when  they  (meaning  our 
said  lord  the  king  and  the  said  parliament)  please.     F.  The  king  ought  there- 
fore to  be  a  good  man,  and  the  parliament  to  consist  of  men  equally  good. 
6.  The  king  alone  can  do  no  harm :  but  who  must  judge  the  ffoodness  of  par- 
liament men  ?     F.  All  those  whose  property,  freedom,  and  lives  may  be 
affected  by  their  (meaning  the  parliament  men's)  laws.     6.  Tet  six  men  in 
aeveo,  who  inhabit  this  kingdom  (meaning  the  kingdom  of  Great  Britain), 
have,  like  you,  no  votes  (meaning  votes  in  the  election  of  members  of  the 
hoo£e  of  commons  of  this  Kingdom);  and  the  petition  which  I  desired  you  to 
sign  has  nothing  for  its  (meaning  such  petition's)  object,  but  the  restoration 
of  jon  all  (meaning  the  six  men  in  seven  who  inhabit  this  kingdom  having 
no  votes  as  aforesaid)  to  the  right  of  choosiiig  those,  law-makers  by  whom 
your  (meaning  the  last-mentioned  men's)  money  or  your  (meaning  the  last- 
mentioned  men's)  lives  may  be  taken  from  you  (meaning  the  last-mentioned 
men).    Attend  while  I  read  it  (meaning  the  said  petition)  distinctly.     F. 
Give  me  your  pen :  I  never  wrote  my  name,  ill  as  it  may  be  written,  with 
greater  eagerness.     G.  I  applaud  you,  and  trust  that  your  example  will  be 
followed  by  millions.     Another  word  before  we  (meaning  the  said  supposed 
gentleman,  and  the  said  supposed  farmer)  part.     Recollect  your  opinion  about 
your  club  in  the  villase  (meaning  the  said  club),  and  tell  me  what  ought  to 
be  the  consequence,  if  the  king  (meaning  our  said  lord  the  king)  alone  were 
to  insist  on  making  laws,  or  on  altering  them  at  his  (meaning  our  said  lord 
the  king's)  will  and  pleasure.     F.  He  (meaning  our  said  lord  the  king),  too, 
most  be  expelled.     G.  Oh !  but  think  of  his  (meaning  our  said  lord  the 
king's)  standing  army,  and  of  the  militia,  which  now  are  his  (meaning 
our  said  lord  the  king's)  in  substance,  though  ours  (meaning  the  subjects  of 
this  realm)  in  form.     F.  If  he  (meaning  our  said  lord  the  king)  were  to 
employ  that  force  against  the  nation  (meaning  the  subjects  of  this  realm) 
they  (meaning  the  said  nation)  would  and  ought  to  resist  him  (meaning  our 
said  lord  the  king),  or  the  state  would  cease  to  be  a  state.     G.  What  it  the 
great  accountants  and  ereat  lawyers,  and  Lillys  and  Spolmans  of  the  nation 
(meaning  this  kingdom),  were  to  abuse  their  (meaning  the  said  great  accoun- 
tants and  lawyers')  trust,  and  cruelly  injure,  instead  of  faithfully  serving, 
[^801  ^^^  *pnblic  ?     F.  We  (meaning  the  subjects  of  this  realm)  must  re- 
quest the  king  (meaning  our  said  lord  the  king)  to  remove  them  (mean- 
ing the  said  great  accountants  and  great  lawyers),  and  make  trial  of  others ; 
bat  Done  should  be  implicitly  trusted.     G.  But  what  if  a  few  ffreat  lords, 
or  wealthy  men,  were  to  keep  the  king  (meaning  our  said  lord  the  king) 
himself  in  subjection,  yet  exert  his  (meaning  our  said  lord  the  king's)  force, 
Isvishhis  ^meaning  our  said  lord  the  king's)  treasure,  and  misuse  his  (mean- 
jiig  our  said  lord  tne  king's)  name,  so  as  to  domineer  over  the  people  (mean- 
^^g  the  subjects  of  this  realm),  and  manage  the  parliament  ?  (meaning  the 
P^liament  of  this  realm).    F.  We  (meaning  the  subjects  of  this  realm)  must 
oght  for  the  king  ^meaning  our  saia  lord  the  king)  and  ourselves  (meaning 
the  said  subjects  ot  this  realm).     G.  You  talk  of  fighting  as  if  you  were 
fpeaking  of  some  rustic  engagement  at  a  wake ;  but  your  (meaning  the  sub- 
}^ts  of  this  realm's)  quarter-staffs  would  avail  you  Tmeanrng  the  said  sub- 
jects) little  against  bayonets.     F.  We  (meaning  tne  said  subjects)  might 
^ily  provide  ourselves  (meaning  the  said  subjects)  with  better  arms.    G. 
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Not  80  easily :  when  the  moment  of  resistance  came,  you  (meaning  the  said 
subjects)  would  be  deprived  of  all  arms ;  and  those  who  shonld  furnish  joa 
(meaning  the  said  subjects)  with  them  (meaning  arms),  or  exhort  yon  (mean- 
ing the  said  subjects)  to  take  them  (meaning  arms)  up,  would  be  call^  trai- 
tors, and  probably  put  to  death.     F.  We  (meaning  the  said  subjects)  ought 
always  therefore  to   be  ready,  and  keep  each  of  us  (meaning  such  subjects) 
a  strong  firelock  in  the  comer  of  Bis  (meaning  such  subject's)  bed-room.  G. 
That  would  be  legal  as  well  as  rational.     Are  you,  my  honest  friend,  pro- 
vided with  a  musket  ?     F.  I  will  contribute  no  more  to  the  club  (meaning 
the  club  above  meutioned),  and  purchase  a  firelock  with  my  savings.     G.  It 
is  not  necessary.     I  have  two  (meaning  two  firelocks),  and  will  make  you  a 
present  of  one  (meaning  one  firelock)  with  accoutrements.     F.  I  accept  ft 
(meaning  the  said  last-mentioned  firelock)  thankfully,  and  will  converse  with 
you  at  your  leisure  on  other  subjects  of  this  kind.     G.  In  the  mean  while, 
spend  an  hour  every  morning  in  the  next  fortnight  in  learning  to  prime  and 
load  expeditiously  :  I  say  every  morning,  because  if  you  exercise  too  late  in 
evening,  you  may  fall  into  some  of  the  legal  snares  which  have  been  spread 
for  you  by  those  gentlemen  who  would  ^rather  secure  game  for  the  table   p^g.-. 
than  liberty  for  the  nation  (meaning  this  realm).     F.  Some  of  my   l-     ^ 
neighbors  who  have   served  in   the  militia  (meaning  the  militia  of  this 
realm)  will  readily  teach  me :  and  perhaps  the  whole  village  may  be  per- 
suaded to  procure  arms  and  learn  their  exercise.     G.  It  cannot  be  expected 
that  the  villagers  should  purchase  arms ;  but  they  (meaning  such  villagers) 
might  easily  be  supplied,  if  the  gentry  of  the  nation  (meaning  this  realm) 
would  spare  a  little  from  their  (meaning  such  gentry's)  vices  and  luxnrj. 

F.  May  they  (meaning  such  gentry)  turn  to  some  sense  of  honor  and  virtue. 

G.  Farewell  at  present,  and  remember  that  a  free  state  is  only  a  more  nam^ 
rous  and  more  powerful  club ;  and  that  he  only  is  a  free  man  who  is  member 
of  such  a  state.  F.  Good  morning,  sir;  you  have  made  me  wiser  and  better 
than  I  was  yesterday ;  and  yet,  methinks,  I  had  some  knowledge  in  my  own 
mind  of  this  great  subject,  and  have  been  a  politician  all  my  life  without  per- 
ceiving it." — In  contempt  of  our  said  lord  the  king  and  his  laws,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of  oar 
said  lord  the  king,  his  crown,  and  dignity. 

The  second  count  differed  only  from  the  first  in  leaving  out  the  xnnvendos 
after  the  personal  pronouns  "  /,"  "  you/'  &o. 

The  jury  withdrew  for  some  time,  and,  on  their  return,  their  foreman  said, 
they  found  the  defendant  "  guilty  of  publishing  only."  But  after  some  con- 
versation between  them  and  the  Judge,  they  agreed  that  their  verdict  sbonld 
be  in  the  following  words ;  viz.,  ''  guilty  of  publishing,  but  whether  a  libd 
or  not,  the  jury  do  not  find." 

On  Monday,  the  8th  of  November,  Erdcine  obtained  a  rule  for  a  new  trial; 
the  general  foundation  of  his  motion  being  the  misdirection  of  the  Judge  in 
point  of  law.  The  particular  grounds  and  arguments  will  be  better  onder- 
stood,  after  the  report  of  the  evidence  has  been  stated. 

Lord  Mansfield,  when  the  motion  was  made,  expressed  a  desire  that,  if 
it  was  intended  to  move  in  arrest  of  judgment,  both  rules  might  be  applied 
for  at  the  same  time,  because  he  thought  many  of  the  arguments  made  nse 
of  by  Erskine  in  order  to  support  his  motion  for  a  new  trial  went  to  arresi 
the  judgment,  and  he  was,  he  said,  very  unwilling  to  decide  the  questions 
separately.  However,  Erskine  said,  it  was  unnecessary  for  him,  in  that 
stage  of  the  proceedings,  to  ^determine  whether  he  should  or  should  ^oi^ 
not  move  in  arrest  of  judgment;  and,  after  some  conversation  between  ^ 
the  bench  and  the  bar,  it  was  agreed  that,  in  criminal  cases,  you  are  not 
confined  to  the  first  four  days  of  the  term  to  move  in  arrest  of  judgment 
bat  may  do  it  at  any  time  before  judgment  is  actually  pronoonced. 


82]  4  Douglas.  353 

BuLUEBy  Jastioe. — Many  things  ha^e  been  mistaken  in  this  case,  which  I 
choose  to  set  right  now. 

It  has  been  suggested  that,  in  my  charge  to  the  jnry,  I  told  them  it  was 
the  language  of  a  party.  I  said  no  such  thing.  I  told  them  then,  as  I 
belieye  now,  it  was  not  the  language  of  any  set  of  men  whatever. 

It  is  said,  I  told  the  jury  they  bad  no  right  to  find  a  general  verdict.  I 
certainly  said  no  such  thing.  I  stated  what  I  thought  the  law,  viz.,  that  the 
qaestion  of  libel  or  no  libel  is  matter  of  law  for  the  court,  not  for  the  jury. 
Thht publicatiim  and  the  meaning  of  the  innuendos  were  questions  of  fact; 
and  that,  if  they  doubted  upon  either  of  those  two  points,  they  must  acquit. 

As  to  the  verdict,  there  was  much  interruption  on  the  part  of  the  counsel 
for  the  defendant,  in  my  opinion  improper.  I  will  state  what  I  did.  They 
brought  in  a  verdict  oi  ffuilty  of  publishing  (mly,  which  I  refused  to  take;  in 
which,  I  conceive,  I  did  right.  The  jury  were  asked  if  they  found  it  a  libel : 
they  said,  no.  An  improper  use  was  made  of  that :  the  counsel  for  the 
defendant  said,  they  find  it  no  libel.  The  jury  said  they  found  no  such 
ihiug :  they  did  not  mean  to  find  whether  it  was  a  libel  or  not,  one  way  or 
the  other.  As  to  the  observations  made  by  the  counsel  upon  the  course  pur- 
sued by  me  on  this  occasion,  if  thrown  out  ad  captandwn,  they  might  as  well 
hare  been  spared.  If  it  was  meant  to  insinuate  that  I  had  any  wish  against 
the  defendant,  it  is  as  false  as  it  is  scandalous. 

Ou  the  Monday  following  (the  15th  of  November),  which  was  the  day 
appointed  by  the  court  for  the  prosecutor's  counsel  to  show  cause,  Bolleb, 
J.)  made  his  report  of  the  evidence  to  the  following  effect. 

For  the  prosecution,  were  called  the  Reverend  Edward  Edwards,  John 
Marah,  and  William  Jones. 

Edwards  proved,  that  he  received  a  copy  of  the  pamphlet  set  forth  in 
the  indictment,  with  the  words  '<  Gentleman  and  Farmer**  endorsed  upon 
it,  in  the  handwriting  of  the  defendant,  inclosed  in  a  letter  from  him  in 
P831  ^^®  ^^^  1783.  The  ^letter,  bearing  date  the  24th  of  January,  was 
'-  -'in  these  words : — "  I  will  trouble  you  to  get  an  edition  of  the  inclosed 
dialogue  printed  by  Marsh,  as  soon  as  possible,  with  the  following  adver- 
tisement annesed  to  it.  He  may  put  a  price  of  twopence  or  threepence, 
to  bear  expenses.  I  shall  advertise  it  in  the  Chester  paper,  on  Tuesday, 
80  I  hope  it  will  be  printed  by  that  day.  Yours,  W.  D.  Shipley." 
^'  Advertisement  to  be  put  at  the  beginning." 

"A  short  defence  hath  been  thought  necessary  against  a  violent  and 
groundless  attack  upon  the  Flintshire  committee,  for  having  testified  their 
Approbation  of  the  following  dialogue,  which  has  been  publicly  branded  with 
the  most  injurious  epithets ;  and  it  is  conceived  that  the  sure  way  to  vindi- 
cate this  little  tract  from  so  unjust  a  character  will  be  as  publicly  to  produce 
it.  The  friends  of  the  revolution  will  instantly  see,  that  it  contains  no  prin- 
<^ple  which  has  not  the  support  of  the  highest  authority,  as  well  as  the 
clearest  reason. 

''If  the  doctrines,  which  it  slightly  touches,  in  a  manner  suited  to  the 
nature  of  the  dialogue,  be  seditious,  treasonable  and  diabolical.  Lord  Somers 
^ns  an  incendiary,  Locke  a  traitor,  and  the  convention  parliament  a  Pandce- 
^itonium ;  but  if  those  men  are  the  glory  and  boast  of  England,  and  if  that 
convention  secured  our  liberty  and  happiness,  then  the  doctrines  in  question 
^1  not  only  just  and  rational,  but  constitutional  and  salutary ;  and  the 
'eproaehful  epithets  belong  wholly  to  the  system  of  those  who  so  grossly 
Applied  them.''  Edwards  delivered  the  pamphlet  and  advertisement  to 
MttBh. 

Marsh,  who  was  a  bookseller  and  printer,  at  Wrexham,  proved  the  printing 
of  Uie  pamphlet  and  advertisement,  according  to  the  directions  in  the  letter; 
Vol.  XXVI.-28 
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that  Jones,  tbe  other  witness,  had  come  to  boy  some  copies  at  his  shop,  and 
had  taken  down  his  (Marsh's)  name,  and  his  father's,  who  was  his  partner; 
and  that,  before  the  whole  impression  was  struck  off,  he  had  seen  tbe  defen- 
dant, and  told  him  so,  who  seemed  quite  surprised  that  anything  of  that  kind 
should  pass,  and  that  any  disturbance  should  be  made  about  the  matter. 

Jones  proved,  that  he  had  bought  a  copy,  which  he  produced  at  3Iarsh's 
shop. 

On  his  cross-examination  he  said,  that  Mr.  Fitzmaurice,  who  was  sheriff 
of  the  county  in  1783,  had  carried  on  the  ^prosecution  at  first,  but  r^gii 
that  he  afterwards  had  declined  it;  and  that  he  (the  witness),  who  ^  -' 
was  an  attorney,  was  then  the  prosecutor.  He  said,  that  Fitzmaurice  had 
declined  in  conseouence  of  an  answer  he  had  received  to  an  application  made 
to  the  treasury ;  but  being  asked  what  that  answer  was,  I  said  it  was  not 
evidence. 

The  pamphlet  was  then  read ;  and  there  the  evidence  for  the  proeecutioo 
ended. 

For  the  defendant,  was  called  Edward  Jones,  who  proved,  that  he  was  a 
member  of  the  Flintshire  committee,  and  that  there  was  a  resolution  of  tbat 
committee,  to  translate  the  pamphlet  into  Welsh ;  that  it  was  put  into  his 
hands  to  get  that  done,  that  he  had  talked  with  the  defendant  about  it,  who 
said  he  had  received  it  from  Sir  William  Jones  (the  author)  so  very  lately, 
that  he  had  not  time  to  read  it;  that  he  afterwards  wrote  to  the  defendaot, 
mentioning  certain  resolutions  the  Flintshire  committee  had  come  to,  adopt- 
ing certain  resolutions  of  the  county  of  York  as  to  the  extension  of  the  repre- 
sentation in  parliament ;  and,  at  the  same  time  informing  him,  that  he  had 
collected  the  opinion  of  some  gentlemen,  that  the  pamphlet  might  do  barm, 
and  telling  him,  that  he  (the  witness)  thought  the  defendant  would  do  better 
not  to  publish  it:  that  he  also  informed  him,  that  they  had  resolved,  at  a 
prior  meeting,  to  call  another  meeting  of  the  county  together,  to  consider 
of  an  address ;  that  he  did  not  see  the  defendant  again  till  the  morning  of 
that  last  mentioned  meeting ;  who  then  said  to  him,  '<  I  am  very  much  ob- 
liged to  vou  for  what  you  have  communicated  to  me  respecting  the  pamphlet; 
I  should  be  exceedingly  sorry  to   publish  anything   that  should  tend  to 
sedition."    That,  in  consequence  of  that  declaration,  he  returned  the  pamphlet 
to  the  defendant,  and  it  never  was  translated ;  that  the  meeting  was  on  the 
7th  of  January,  that  some  people  had  made  pretty  free  with  the  defendant 
for  wishing  to  publish  a  thing  of  that  sort ;  that  it  had  been  much  talked 
of,  and  was  very  much  reprehended  by  some  persons  at  the  meeting ;  that 
the  witness's  principal  objection  to  its  being  published  was,  that  the  Flint- 
shire committee  had  adopted  the  resolution  of  the  York  committee,  which 
the  pamphlet  directly  contradicted.     On  his  cross-examination  he  said,  that 
at  the  meeting  it  was  publicly  said,  in  the  presence  of  the  defendant,  that 
the  pamphlet  was  treasonable,  and  many  opprobrious  epithets  were  made 
use  of;  upon  which  the  defendant  said,  "  I  am  *now  called  upon  to  p^e-i 
show  that  this  pamphlet  is  not  seditious,  and  I  read  it  with  a  rope  ^ 
about  my  neck."     That  the  defendant  then  r^ad  it,  and  the  witness  col- 
lected from  what  he  said,  that  his  opinion  was,  that  the  dialogue  was  legal 
and  constitutional :  that  he  said,  <<  Now  I  have  read  this  in  public,  I  don't 
think  it  so  bad  a  thing,  and  I  think  we  ought  to  publish  it  in  vindication  of 
the  committee." 

Witnesses  were  then  tendered,  to  speak  to  the  general  deportment  and 
behavior  of  the  defendant.  I  said,  I  had  never  seen  evidence  of  that  sort 
produced  in  such  cases,  that  it  operated  much  in  the  same  way  as  it  wooU 
in  oases  of  felony,  and  might  have  effect  afterwards  with  regard  to  the  pan- 
ishment.     I  added,  however,  that  I  had  no  sort  of  objection  to  receive  it,  and 
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00  objection  being  made  on  the  part  of  tbe  prosecutor,  several  gentlemen  of 
fortune  and  character  in  the  county  of  Flint  were  called,  who  concurred  in 
saying,  they  did  not  think  the  defendant  was  a  person  capable  of  stirring  up 
rebellion^  or  sedition ;  but  looked  upon  him  to  be  of  a  peaceable  disposition, 
and  a  good  subject. 

After  haying  stated  the  evidence,  Bulleb,  Justice,  proceeded  as  follows : — 
''The  jury  that  tried  this  indictment  was  a  full  special  jury.  After  retiring 
to  consider  the  evidence,  they  brought  in  a  verdict  in  the  very  same  words 
with  that  given  in  the  case  of  Rex  v,  Woodfall.*  Every  one  knows  the  his- 
tory of  that  case  ;  and  it  occurred  to  me,  that  I  ought  not  to  take  the  verdict 
in  those  words,  because  it  would  be  imperfct.  I  therefore  said  that  when  I 
knew  their  meaning,  I  would  take  their  verdict  agreeable  to  such  meaning; 
and  I  asked  whether  they  meant  to  find  the  innuendoes.  They  said  they  did. 
After  some  time  they  told  me,  they  meant  to  find  the  defendant  guilty  of  pub- 
lishing the  pamphlet,  but  not  to  say  whether  it  was,  or  was  not,  a  seditious 
libel  I  thought  that  was,  in  substance,  a  special  verdict,  and  considered 
what  words  would  give  it  that  effect,  and  it  was  agreed  that  it  should  be  in 
the  words  in  which  it  was  in  fact  taken  by  the  officer.  Supra,  p.  81.  I  do 
not  find  that  any  objection  is  now  made  to  that  form  of  words. 

But  there  have  been  two  objections  stated  to  my  direction  to  the  jury,  vis. 
r*B61  *^'  '^  ^^^^  ^  ^^^  °^^  leave  the  question  of  libel  to  them,  nor  give 
*■     "*   any  opinion  upon  it  myself; 

2.  ''That  I  did  not  leave  it  to  the  jury  to  acquit  the  defendant,  on  the 
ground,  that  it  appeared,  by  the  advertisement,  and  the  evidence  given  for 
him,  that  his  intentions  were  innocent  and  not  seditious. 

1.  ''  As  to  the  first,  I  thought  the  law  fully  settled,  by  a  long  train  of 
authorities,  and  that  I  was  not  at  liberty  to  leave  that  question  to  the  jury, 
if  I  had  been  inclined  so  to  do.  I  therefore  told  them,  that  if  they  were 
satisfied  that  the  defendant  published  the  pamphlet,  and  that  the  innuendoes 
added  to  different  words  in  it  by  the  indictment  contained  the  true  meaning 
of  those  words,  they  ought  in  point  of  law,  to  find  him  guilty.  But  that,  if 
they  were  not  satisfied  on  either  of  those  points,  they  ought  to  acquit  him. 

^*  It  is  also  true,  that  I  gave  no  opinion  myself,  on  the  question,  whether 
the  pamphlet  was  a  libel  or  not ;  for  as  the  whole  appeared  upon  the  record, 
I  thought  it  was  the  province  of  the  court  out  of  which  the  record  came,  and' 
not  of  the  judge  at  Nisi  Prius,  to  decide  that  question. 

2.  ''As  to  the  other  objection,  it  is  likewise  true,  that  I  did  not  leave  it 
to  the  jury  to  acquit  the  defendant,  on  the  ground  of  its  appearing  by  the 
advertisement,  and  the  evidence  given  for  him,  that  his  intentions  were  inno- 
cent and  not  seditious.  I  thought  the  intention  was  an  inference  of  law  from 
the  fact.  I  never  entertained,  or  expressed,  a  doubt,  but  that  there  might 
be  cases  in  which,  although  the  publication  were  fully  proved,  yet  the  de- 
fendant might  show  that  it  was  justifiable  or  excusable.  But,  where  such  a 
defence  is  set  up,  it  must  consist  of  matter  of  fact,  and  of  matter  of  law : — 
I-  Of  matter  of  fact,  as  to  what  was  the  true  manner  and  occasion  of  the 
publication;  2.  Of  matter  of  law,  viz.  whether  that  manner  and  occasion 
made  the  publication,  in  point  of  law^  justifiable  or  excusable.  Where  both 
^ow  parts  of  a  defence  concur,  I  take  it  to  be  the  duty  of  a  judge  to  direct 
the  jary,  that  though  they  should  be  satisfied  that  the  publication  was  proved, 
yet  that  publication  was  no  crime ;  and,  therefore,  they  ought  to  acquit  the 
defendant.  But  I  did  not  think  that  the  defendant's  saying,  in  this  case, 
that  he  thought  the  pamphlet  was  not  a  libel,  or  his  endeavoring,  by  an  ad- 
vertisement, to  justify  it  on  constitutional  principles,  afforded  the  semblance 

*  B.  R.  M.,  11  a.  8, 5  Burr.  2661.    The  words  were,  "  Quilty  of  the  printing  and 
pabliihing  on/y." 
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of  a  legal  defence.    For,  as  Lord  Holt  says,  ^If  *a  man  speak  trea-   r^gy-i 
SOD,  aod  say,  Ood  save  the  King,  that  will  not  save  him/  ^      ^ 

<<  However,  if  I  was  wrong  in  either  of  those  points,  I  shall  be  very  happy 
in  having  my  error  corrected  by  the  Court/' 

The  grounds  and  arguments  upon  which  Erskine  had  founded  his  appli- 
cation for  a  new  trial  were  to  the  following  effect : 

After  premising  a  good  many  general  observations  on  the  evidence,  and  on 
what  passed  at  the  trial ;  and  admitting  that  though  he  had  (as  he  thought 
he  had  a  right  to  do  for  the  interest  of  his  client)  insisted  that  the  verdict 
should  be  recorded  in  the  words  in  which  it  was  first  delivered,  yet  the  judge 
was  not  bound  to  record  it  in  those  words ;  he  said,  his  objections  were 
founded  on  five  different  propositions.     The  first  and  second  were  as  follows : 

<<  1.  When  a  bill  of  indictment  is  found,  or  an  information  filed,  chaipng 
any  crime  or  misdemeanor  known  to  the  law  of  England,  and  the  party 
accused  puts  himself  upon  the  country  by  pleading  the  general  issue,  not 
guilty,  the  jury  are  generally  charged  with  his  deliverance  from  that  crime, 
and  not  specially  from  the  fact  or  /<icU  in  the  commission  of  which  the 
indictment  or  information  charges  the  crime  to  consist :  much  less  from  any 
single  fact,  to  the  exclusion  of  others  charged  upon  the  same  record. 

<'  2.  No  act  which  the  law  in  its  general  theory  holds  to  be  criminal  con- 
stitutes in  itself  a  crime,  abstracted  from  the  mischievous  intention  of  the 
actor.  And  the  intention,  even  where  it  becomes  a  simple  inference  of  legal 
reason  from  a  fact  or  facts  established,  may,  and  ought  to  be  collected  by 
the  jury,  with  the  judge's  assistance :  because  the  act  charged,  though  esta- 
blished as  a  fact  in  a  trial  on  the  general  issue,  does  not  necessarily  and  un- 
avoidably establish  the  criminal  intention  by  any  abstract  conclusion  of  law: 
the  establishment  of  the  fact  being  still  no  more  than  full  evidence  of  the 
crime,  but  not  the  crime  itself;  unless  the  jury  render  it  so  themselves  bj 
referring  it  voluntarily  to  the  Court  by  special  verdict." 

After  stating  his  second  proposition  ho  said. 

Where  a  defendant  puts  himself  on  the  jury,  by  pleading  the  eeneral  issue, 
and  offers  no  defence,  justification,  or  exculpation,  the  jury  do  right  to  inferi 
by  common  sense,  the  *guilt  from  the  fact,  unless  where  they  doubt  mq-\ 
whether  it  follows  by  necessary  inference,  in  which  case  they  ought  ^  -' 
to  put  the  facts  upon  the  record,  and  leave  the  mere  question  of  legal,  or 
rather  rational  inference,  to  the  Court.  But  the  jury  even  in  such  cases 
may,  that  is,  they  have  not  only  the  power,  but  also  a  legal  constitutional 
right  to  draw  the  inference  themselves;  a  right  intended  to  be  exercised,  by 
the  founders  of  this  constitution,  as  a  guard  against  the  corruption  of  fixed 
magistrates.  In  an  action  of  trespass,  the  defendant  cannot  bring  the  validity 
of  his  justification  before  the  jury :  the  Court  will  not  permit  it.  But  he 
may  in  all  criminal  cases ;  and  this  is  the  true  reason  why  the  general  issue 
is  the  plea  in  all  such  cases,  namely,  that  the  criminalty  of  the  defendant's 
intent  may  be  tried  by  his  peers.  If,  in  the  present  case,  the  judge  had  ad- 
mitted the  right,  but  had  advised  the  jury  to  waive  it,  and  leave  the  infe- 
rence to  the  Court,  by  finding  a  special  verdict,  the  defendant  would  not  hare 
moved  for  a  new  trial.  There  are  cases  where  judges  ought  to  take  that 
course.  But  on  the  trial  of  this  indictment,  the  judge  excluded  the  right 
altogether. 

It  will  be  argued  that  the  case  of  a  libel  is  peculiar,  and  differs  with  respeet 
to  the  province  of  the  jury  from  other  offences.  My  next  proposition,  there* 
fore,  is  this: 

^'  3.  An  indictment  for  a  libel,  even  where  the  slander  of  an  individual  is  the 
object  of  it,  forms  no  exception  to  the  jurisdiction  or  duties  of  juries,  or  the 
practice  of  judges,  in  other  criminal  cases.     The  argument  for  the  differcsoe, 
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fix.  because  the  whole  crime,  in  the  casis  of  libels,  always  appears  upon  the 
record,  is  false  in  fact,  and  even  if  true,  would  form  no  solid  or  substantial 
difference  in  law." 

It  is  not  true  that  the  whole  of  the  crime,  in  the  ease  of  libels,  appears 
upon  the  record.  Maj  not  part  of  the  context,  which  might  alter  the  whole 
complexion  of  the  case,  be  omitted  in  tbe  indictment?  Is  not  the  advertise- 
ment, which  is  a  most  material  part  of  the  publication,  omitted  in  this  indict* 
ment?  Algernon  Sidney,  upon  his  trial,  put  a  case  very  apposite  to  this 
point.  He  said  that  by  taking  Scripture  ''  to  pieces,  you  may  make  all  the 
penmen  of  the  Scripture  blasphemous ;  you  may  accuse  David  of  saying  there 
is  no  Grod,"  3  H.  Tr.  808.  Hargr.  Ed.  Suppose  an  indictment  against  a 
r^891  *^^^^^^^^  ^^^  printing  and  publishing  a  book  containing  those  words. 
^  -^  It  could  not  be  demurred  to :  yet  such  an  indictment  would  not  con- 
tain the  whole  of  the  charge ;  that  is,  it  would  not  contain  the  whole  of  the 
pablicadon.  In  such  a  case,  could  a  judge  tell  the  jury  that  they  had  nothing 
to  do  with  the  intent :  that  they  were  only  to  inquire  whether  the  defendant 
published  a  libel  containing  the  words  stated  in  the  record?  Would  it  not 
be  competent  to  the  defendant  to  read  the  context,  to  show  that  he  had  only 
published  the  book  of  Psalms,  and  that  his  intention  was  not  only  innocent 
but  laudable  ?  So,  in  the  present  case,  the  advertisement  was  part  of  the 
context,  omitted  in  the  record,  yet  a  material  part  of  the  act  which  is  the 
ground  of  the  prosecution,  and  necessary  to  be  laid  before  the  jury  in  evi- 
dence, to  show  the  intent  of  the  publication. 

"4.  The  dialogue  indicted,  containing  no  slander  of  an  individual,  involved 
DO  question  of  law,  the  general  tendency  to  excite  sedition  being  a  fact  for 
the  oonsideration  of  the  jury." 

But,  supposing  the  Court  should  deny  the  legality  of  all  those  four  propo- 
fiitions;  or,  admitting  their  legality,  should  resist  the  conclusion  I  have 
drawn  from  them,  I  shall  then  resort  to  my  last  proposition,  viz. 

"5.  In  all  cases  where  the  mischievous  intention  (which  is  agreed  to  be  the 
essence  of  the  crime),  cannot  be  collected,  by  simple  inference,  from  the  fact 
charged,  because  the  defendant  goes  into  evidence  to  rebut  such  inference, 
the  intention  becomes  a  pure  unmixed  question  of  fact,  for  the  consideration 
of  the  jury." 

In  support  of  the  last  proposition  I  rely  on  the  opinion  of  this  court,  as 
delivered  by  Lord  Mansfield  in  the  case  of  Rex  v,  Woodfall,  M.  11  Geo. 
3,  5 Burr.  2661.  His  lordship  there  said,  "Where  an  act,  in  itself  indiffe* 
Tent,  if  done  with  a  particular  intent  becomes  criminal,  there  the  intent  must 
he  proved  and  found ;  but,  where  the  act  is  in  itself  unlawful,  the  proof  of 
justification^  or  excuse,  lies  on  the  defendant ;  and,  on  failure  thereof,  the 
law  implies  a  criminal  intent,"  Ibid.  2667.  The  only  thing  in  which  I  differ 
from  that  judgment  is,  that  I  hold  the  inference  not  to  be  an  inference  of 
law,  but  merely  of  reason  and  sense.  His  lordship,  in  the  same  case,  said, 
r*901  *''  There  may  be  cases  where  the  fact  proved  as  a  publication  may 
be  justified,  or  excused,  as  lawful  or  innocent;  for  no  fact  which  is 
not  criminal,^  in  case  the  paper  be  a  libel,  can  amount  to  a  publication  of 
which  a  defendant  ought  to  be  found  guilty,"  6  Burr.  2666.  He  then  added, 
"But  no  question  of  that  kind  arose  in  this  cause,"  Ibid.  Why  did  no  snoh 
question  arise  in  that  cause  ?  His  lordship  had  just  given  the  reason.  <<  On 
the  part  of  the  defendant,  they  called  no  witnesses,"  Ibid.  2665.  Was  that 
^he  ease  in  the  prosecution  now  under  consideration?    So,  in  the  case  of 

*  Thwe  are  Lord  Mansfibld's  words,  as  given  in  Burrow. 

The  expressions  appear  more  clear  and  consistent  as  stated  In  Ridgway's  edition 
of  Ersklne*!  speeches,  *<  For  no  act  which  is  not  criminal,  tlumffh  the  paper  be  a 


358  Rex  v.  SmPLEr.    M.  T.  1784.  [90 

Bex  v.  Almon,  M.  11  Geo.  3,  5  Ban*.  2686,  Lord  Manbfisij)  said,  that 
evidence  of  the  sale  in  the  defendant's  shop  hva^  primd  facie^  evidence  of  a 
puhlication  hjr  him,  which  must  stand  good  till  answered ;  and  that,  if  not 
answered  at  all,  and  believed,  it  was  conclusive,  5  Bnrr.  2688.     Mr.  Justice 
Aston  expressed  himself,  on  that  occasion,  to  the  same  effect,  vis.  "  that  the 
primA  facie  evidence,  if  believed,  was  binding,  till  contrary  evidence  was 
piroduced,"  Ibid.  2689.    In  Bex  v.  Woodfall,  Lord  Mansfield  did  not  say, 
<^  no  fact  which  is  not  criminal  can  amount  to  a  publication ;"  but,  **  no  fact, 
&c.,  can  amount  to  a  publication  of  which  a  defendant  ought  to  be  found 
guilty."     There  were  many  circumstances,  in  the  present  defendant's  case, 
which  tended  to  show  the  innocence  of  his  intention,  and  which  ought  to  have 
been  pointed  out  to  the  jury.     The  pamphlet  was  written  by  a  near  relatioo, 
a  man  appointed  by  his  majesty  to  fill  a  very  high  judicial  station.     The  ad- 
vertisement explained  the  motives  which  induced  the  publication,  but  was 
insidiously  left  out  of  the  indictment.     Jones,  the  witness  produced  on  the 
part  of  the  defendant,  proved  that,  in  the  declared  opinion  of  the  defendant, 
this  pamphlet,  which  the  judge  did  not  say  was  or  was  not  a  libel,  was  per- 
fectly innocent  and  legal.     The  evidence  of  character,  also  coupled  with  the 
rest,  went  not  merely  in  mitigation,  but  ought  to  have  been  left  as  auxiliarj 
proof  of  an  innocent  intent.     The  charge  of  the  learned  judge  can  only  be 
supported  *on  one  of  two  grounds;  viz.  1.  that  the  evidence  produced   p^^-. 
was  insufficient  to  show  an  innocent  intent ;  or,  2.  that  the  jury  had   ^     -' 
nothing  to  do  with  the  intent.     But,  on  the  first  ground,  though  a  strong 
recommendation  to  convict  might  be  justified,  yet  it  is  impossible  to  hold 
that  the  evidence,  such  as  it  was,  should  not  have  been  left  to  the  jury.    As 
to  the  second  ground,  if  the  jury  had  declared,  ''  We  find  that  the  defeodaDt 
published  this  pamphlet,  whether  a  libel  or  not  we  do  not  find ;  and  we  find 
further,  that  believing  it  in  his  conscience  to  be  meritorious  and  innocent,  be 
bond  fide  published  it  with  the  prefixed  advertisement,  as  a  vindieaUoD  of 
his  character  from  the  seditious  intentions  imputed  to  him,  and  not  to  excite 
sedition."     Can  it  be  said  that  on  such  a  special  verdict  a  judgment  could 
have  been  given  against  the  defendant  ?     Such  a  position  cannot  be  reooD- 
oiled  to  the  doctrine  laid  down  by  the  Court  in  Hex  v.  Woodfall.    The  danger 
of  the  doctrine  resulting  from  the  learned  judge's  charge  will  not  stop  at  the 
case  of  libels :  it  may  extend  to  prosecutions  for  high  treason ;  for  the  overt 
act  of  treason  may  be  the  publication  of  a  written  paper. 

When  Erskine  had  stated  his  grounds  for  the  motion.  Lord  Manshkld 
desired  he  would  furnish  him  with  a  copy  of  his  five  propositions,  and  said 
that  they  seemed  to  him  reducible  to  two :  viz.  1.  That  the  jury  not  onlj 
have  the  power,  but  that  where  they  choose,  they  ought  to  judge  of  the  lair; 
2.  That  the  defence  was  not  sufficiently  left  to  the  jury  as  a  justification. 

Bearcro/t,  Cowper^  Leycestevy  Bowery  Manley^  and  JRichards,  showed 
cause. 

They  considered  the  grounds  of  the  motion,  contained  in  the  five  proposi- 
tions stated  by  Erskine,  as  ranged  under  two  general  heads,  according  to 
what  had  fallen  from  Lord  Mansfield,  viz. 

1.  That  there  had  been  an  actual  misdirection  of  the  judge,  when  he  told 
the  jury  that  the  question,  whether  libel  or  not,  was  not  for  their  decision. 

2.  That  he  had  omitted  to  leave  it  to  the  jury,  to  acquit  the  defendant  on 
the  evidence  given  for  him  as  proof  of  an  innocent  intent  in  the  publicatioD. 

The  substance  of  their  arguments  on  those  two  heads  was  as  follows : 
1st  Head.  The  direction  given  as  to  this  head  is  consonant  *to  the  p^i 
uniform  practice  in  former  cases,  and  is  founded  on  the  best  sense  and  *■ 
the  soundest  principles.     Whether  libel  or  not,  is  a  mere  question  of  law; 
and,  on  that  account,  it  has  been  the  constant  course  for  judges,  when  tbej 
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hftTe  had  to  try  an  indictment  or  an  information  for  publishing  a  libel,  to  tell 
the  jury,  if  they  think  the  fact  of  the  publication  and  the  innucndos  are 
proved,  to  find  the  defendant  guilty.     It  is  almost  peculiar  to  this  offence 
that  everything  necessary  to  constitute  the  crime  must  be  set  forth  on  the 
record.     The  misapprehension  or  abuse  of  that  principle  has  introduced  a 
great  deal  of  unnecessary  introductory  matter,  in  the  common  forms  of  such 
indictments  and  informations.     The  common  preamble  stating  that  the  de- 
fendant, **  being  of  a  wicked  and  turbulent  disposition,  and  intending  to  ex- 
cite discontents,  seditions,  &c,"  is  unnecessary,  requires  no  evidence,  contains 
mere  inference  of  law,  which  the  court  must  draw,  and  therefore  need  never 
be  inserted.     The  epithets  of  false,  wicked,  seditious,  and  scandalous,  applied 
to  the  libel,  are  equally  inference  of  law,  and  of  no  use  on  the  record. — [Lord 
Mansfield — "When  I  was  Attorney-General,  I  left  out  the  word  *  false  j' 
and  I  thought  it  had  been  omitted  ever  since  in  all  crown  prosecutions."] — 
The  only  question  of  fact,  in  the  case  of  a  public  libel  like  the  present  is, 
whether  the  defendant  published  the  writing  stated  on  the  record  in  the  sense 
given  to  it  by  the  innuendoes,  <'  of  and  concerning  the  king,  and  the  govern- 
ment of  the  realm."     If  a  libel  is  such  a  point  of  law,  upon  the  face  of  it, 
without  explanation,  no  innuendoes  are  necessary.     If  any  parts  are  ambi- 
guous, they  must  be  explained  by  innuendoes,  on  the  truth  of  which  the  jury 
is  exclusively  to  decide.     And,  if  the  paper  is  in  itself  not  libellous  in  the 
eje  of  the  law,  but  became  so  by  collateral  facts  and  circumstances,  those 
facts  and  circumstances  must  also  be  stated  by  averments  on  the  record,  and 
of  the  truth  of  such  averments,  the  jury  also  are  to  judge.     Therefore,  in 
every  case  of  libel,  sufficient  must  appear  on  the  record  to  enable  the  Court 
to  see  whether  what  is  imputed  to  the  defendant  amounts  in  law,  if  true,  to 
the  crime  for  which  he  is  brought  to  trial.     But,  whenever  any  objection^ 
either  to  a  criminal  charge  or  a  civil  demand,  arises  on  the  face  of  the  record, 
it  is  the  universal  impression  of  every  lawyer,  both  on  the  bench  and  at  the 
bar,  that  such  objection  is  not  a  matter  for  discussion  at  Nisi  Prius,  but 
r*931  ^^S^^  ^  ^  stated  *to  the  court  who  are  to  pronounce  judgment,  after 
^     ^  the  finding  of  the  jury.  '  As  to  their  province,  if  they  think  the  facts 
of  the  case  proved,  they  may  either  find  them  specially,  as  this  jury  has  done, 
or  under  the  general  expression  of  "  guilty."     That  word  was  objected  to  as 
involving  an  opinion  upon  the  law  of  the  case ;  but  it  certainly  only  means 
that  the  jury  think  the  defendant  guilty,  if  there  is  a  crime  charged  on  the 
record.    If  the  question,  whether  the  matter  stated  oq  the  record  amounts  to 
a  libel,  were  not  a  mere  matter  of  law,  for  the  decision  of  the  court,  by  what 
authority  has  the  court  so  often  arrested  the  judgment  in  prosecutions  of  this 
sort,  on  the  ground  that  the  subject  of  the  charge  was  not  a  libel  ?     If  it  is 
a  mere  matter  of  law,  it  ought  not  to  be  left  to  the  determination  of  the  jury. 
Oood  sense  and  sound  reason  exclude  them  from  deciding  upon  the  law. 
Chosen,  as  they  are,  by  ballot,  and  not  versed  in  the  science  of  jurisprudence^ 
bow  preposterous  and  dangerous  would  it  be,  if  they  were  to  take  upon  them- 
selves to  judge  of  intricate  and  abstruse  legal  questions.     Upon  the  same 
question  different  juries  would  vary  continually  from  one  another,  and  in- 
stead of  that  certainty  which  is  so  necessary  for  the  regulation  of  men's  con- 
duct, the  law  would  constantly  fluctuate,  and  nobody  would  be  able  to  dis- 
cover what  it  is,  or  where  to  find  it. 

And,  on  the  other  side,  what  is  there  to  alarm  or  excite  apprehensions  in 
&DJ  rational  mind,  if  the  decision  of  the  law  which  arises  in  trials  of  this 
sort  is  left  to  the  judges.  Do  not  they  declare  and  expound  the  law  in  all 
other  cases  ?  The  mixed  jurisdiction  of  the  court  as  to  matters  of  law,  and 
the  jury  as  to  questions  of  fact,  has  been  established  on  the  wisest  principles. 
The  criminal  law  of  this  country  furnishes  an  instance  of  a  judicature  of  a 
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nature  still  more  complicated,  whichi  however,  in  practice,  is  found  to  anawer 
very  salutary  purposes.     Bj  the  commission  under  which  offences  committed 
at  sea  are  tried,  under  28  H.  8,  c.  15,  the  court  is  composed  partly  of  com- 
mon law  judges,  and  partly  of  civilians ;  the  facts  are  tried  by  a  jury  ;  the 
conduct  of  the  trial  is  governed  by  the  common  law  judge,  according  to  the 
rules  of  the  common  law ;  but  the  civil  law  judge  explains  and  defines  the 
crime  according  to  that  law,  and  pronounces  the  sentence,  if  the  priaooer  is 
convicted.     To  be  sure,  in  the  case  of  a  libel,  if  the  jury  choose,  they  may 
acquit  the  defendant  by  a  general  '''verdict  of  not  guilty,  although  the   rwri 
publication,  averments,  and  tnnti€nc2oes,  should  be  fully  proved.    When   ■-      -' 
they  do  so,  they  take  the  trial  of  the  law,  as  well  as  of  the  fact,  upon  them- 
selves.*   But  has  it  not  been  the  constant  practice,  with  all  judges,  when 
the  question  to  be  tried  is  made  up  of  law  and  fact,  to  tell  the  jury,  "  if  yon 
believe  the  fact,  you  mustf  or  you  are  botmd,  to  find  so  and  so  1"    Not  bound 
by  form  or  coercion,  but  by  moral  obligation,  by  their  duty,  and  their  oaths. 
They  have  the  power  to  act  otherwise,  if  they  choose  to  set  those  considera- 
tions at  defiance,  because  there  are  no  means  provided  by  the  law  for  the 
punishment  of  a  jury,  in  criminal  cases,  if  they  find  a  false  verdict    It  was 
formerly  doubted,  whether  an  attaint  would  not  lie  in  such  a  case,  but  it  is 
now  settled  that  it  would  not.'    The  moral  duty  and  obligation,  however,  is 
equally  strong,  as  if  it  were  enforced  by  a  penal  sanction.     In  the  most  com- 
passionate cases,  the  directions  of  judges,  that  the  law  is  compulsory  on  the 
jury,  are  never  relaxed.    Suppose  such  a  case  as  really  happened  a  few  years 
ago  were  to  come  to  be  tried  at  the  Old  Bailey.     An  Irishman,  who  had 
three  guineas  in  his  pocket  sealed  up  to  be  delivered  to  a  friend  in  Irelsod, 
was  ^impelled  by  hunger,  and  the  immediate  prospect  of  starving,  to  ^^n 
commit  a  highway  robbery,  considering  this  a  less  enormous  crime  *-     ^ 
than  a  breach  of  trust.    In  such  a  case,  if  in  any,  a  judge  ought  to  lea? e  a 
free  course  to  the  compassion  of  the  jury  :  yet  will  any  lawyer  deny,  that  in 
such  a  case  it  would  be  the  duty  of  the  judge  to  direct  the  jury,  if  the  &ct 
of  the  robbery  were  proved,  that  they  must  convict,  and  equally  the  duty  of 
the  jury  to  follow  those  directions  ?     It  was  argued  at  the  trial,  and  is  again 
insisted  on,  that  there  is  a  difference  between  civil  and  criminal  cases ;  asd 
that,  as  in  the  latter,  a  defendant  is  not  obliged  to  plead  specially,  everythisg 
is  open  to  evidence  and  the  consideration  of  the  jury,  which  in  a  ciinl  ease 
must  have  been  pleaded  and  referred  to  the  opinion  of  the  court.    But  to 
this  the  learned  judge  who  tried  the  indictment  gave  the  true  answer,  lis., 
that  matter  of  law  is  not  pleadable  in  any  case.    In  that  respect  the  law  is 
the  same  in  civil  as  in  criminal  cases ;  and,  indeed,  in  civil  cases,  if  the  jury 

>  Btarerofty  on  this  part  of  the  argament,  said,  he  agreed  with  the  cotmael  for  the 
defendant,  that  it  is  the  right  of  the  jury,  if  they  please,  on  the  plea  of  not  goiltj, 
to  take  apon  themselYes  the  decision  of  every  question  of  law  necessary  to  &e  ac- 
quittal of  the  defendant ;  and  Lord  Makspibld  obserring  that  he  should  call  it  the 
jMwer,  not  the  rights  he  adhered  to  the  latter  expression ;  and  added,  that  he  tho^kt 
it  an  important  privilege,  and  which,  on  particnlar  oeoaaions,  as,  for  instance,  if  i 
proper  censnre  of  the  measures  of  the  servants  of  the  crown  were  to  be  eonstraed  bj  i 
judge  to  be  Ubelloas,  it  would  be  laadable  and  justifiable  in  them  to  exercise.  Bat 
he  said  that  in  conceding  this  right,  he  yielded  nothing  which  woold  entitle  the 
defendant  to  a  new  trial,  for  that  the  judge  had  not  told  the  jury  that  if  they  beliered 
the  facts  of  the  case,  they  could  not  find  a  verdict  of  not  guilty. 

The  other  counsel  for  the  prosecution  seemed  to  argue  a(^inat  the  fvH  >a  the 
manner  stated  in  the  text. 

*  It  is  so  laid  down  by  Hawkins  in  express  terms.  Hawk.  PI.  Cr.  B.  1,  c  72,  {  5, 
p.  191 ;  but  Lord  Halb  was  of  opinion,  that  for  a  false  verdict  of  acquittal  in  i 
eriminal  prosecution,  the  king  may  have  an  attaint,  though  no  attaint  lies  by  the 
defendant  for  a  false  verdict  of  guilty,  2  HaL  H.  PL  Cr.  p.  310,  which  opinion  ie 
adopted  by  Blackstobb,  J.,  in  his  Commentaries,  4  Blaekst.  Comm.  861. 
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will  take  the  law  upon  them,  there  is  as  little  redress  as  when  they  do  so  in 
eriminal  cases  :  they  are  equally  inooercible  in  both  instances;  for  corruption 
only  can  be  a  ground  for  an  attaint;  not  mistake  or  ignorance.     Suppose  in 
an  action  of  assumpiii  on  a  promise  arising  by  implication  of  law,  the  jary 
shonld,  absardly,  bnt  innocently,  insist  on  {nroof  of  an  actual  undertaking, 
and  for  want  of  snch  proof  should  find  for  the  defendant.     There  is  no 
remedy  or  check  in  such  a  case,  but  for  the  court  to  set  aside  the  verdict, 
and  grant  a  new  trial;  and  that  practice  is  but  of  modern  date.>    Yet  it 
seems  admitted,  that,  in  civil  cases,  the  jury  have  not  the  right,  though,  in 
the  instance  pat,  they  certainly  would  have  the  power,  to  take  the  decision 
of  the  law  upon  themselves.     It  was  said  at  the  trial,  "  That  it  is  impossible, 
in  most  criminal  cases,  to  separate  law  from  fact ;  and  that  consequently, 
whether  a  writing  be  or  be  not  a  libel,  never  can  be  an  abstract  legal  ques- 
^n  for  the  judges;  that  this  position  is  proved  by  the  immemorial  practice 
pi^g^   of  "^'courts,  the  forms  of  which  are  founded  in  legal  reason,"  (folio 
'-     ^  account  of  the  trial,  p.  34).     But,  if  legal  forms  are  taken  into  con- 
fflderation,  they  will  be  found  to  militate  strongly  against  the  argument  on 
the  part  of  the  defendant.    It  has  already  been  observed,  that  it  is  almost 
peculiar  to  indictments  and  informations  for  libels,  that  everything  necessary 
to  constitute  the  crime  must  appear  on  the  record.     In  common  cases,  the 
crime  is  only  charged  by  general  words  and  description,  as  the  result  and 
coDclosion  in  law  of  what  i9  to  be  proved  in  detail  to  the  jury  by  an  investi- 
gation of  the  particular  facts.     So  it  is  in  the  cases  of  murder,  burglary, 
robbery,  and  other  felonies.     What  the  particular  facts  are  is  not  stated  on 
the  record.     The  Court  therefore  cannot  see  whether  they  are  such  as,  if 
proved,  will  justify  the  inference,  and  constitute  the  crime  charged.     They 
moat  therefore  wait  till  the  trial,  and  the  jury  and  judge  then  inquire  together 
ioto  the  law  and  the  fact ;  and,  from  both,  determine  whether  the  party  has 
been  guilty  of  the  crime  imputed  to  him.     But,  in  the  case  of  a  libel,  the 
particulars  which  go  to  constitute  the  crime,  and  especially  the  writing  itself, 
are  specifically  set  out.     Thus  in  the  present  case,  if  the  indictment  had  only 
charged,  that  the  defendant  published  a  certain  libel,  entitled,  '^  The  prin- 
ciples of  government  in  a  dialogue  between  a  gentleman  and  a  farmer,"  it 
would  have  been  insufficient :  yet  that  would  have  been  notice  to  the  defen- 
dant.   But  it  waa  necessary  to  set  out  the  words  charged  as  criminal,  verba* 
tim.    This  was  the  solemn  and  unanimous  opinion  of  all  the  judges,  delivered 
to  the  House  of  Lords  in  Dr.  Sacheverers  trial,  though  that  house  resolved, 
that  by  the  law  and  usage  of  parliament  in  prosecutions  by  impeachment, 
the  particular  words  supposed  to  be  criminal  are  not  necessary  to  be  specified, 
St.  Tr.  Hargr.  Ed.  vol.  5,  p.  828.     For  what  other  purpose  are  they  neces- 
sary to  be  specified  in  proceedings  by  indictment  or  information,  but  that 
the  court  may  judge  whether  what  is  charged,  if  true,  amounts  to  a  crime  or 
not?    If  that  were  within  the  province  of  the  jury,  they  might  collect  it 
^Qslly  well  from  the  evidence.     But  it  was  said  (folio  trial,  p.  34),  why  is 
the  libel  read,  and  often  delivered  to  the  jury,  if  they  are  not  to  judge  of  its 
r*gy-|  tendency  ?    The  answer  is  plain  :  It  is  done  that  they  may  ""judge  of 
the  propriety  and  truth  of  the  innuendoes. 
As  to  the  case  mentioned  to  have  been  stated  by  Algernon  Sidney,  and 
^aoed  to  show  that  the  whole  writing  may  not  be  put  upon  the  record,  and 

'  If  a  jory  were  to  find  contrary  to  the  law,  as  stated  by  the  judge  in  a  civil  case, 
from  corrupt  motivfs,  which  is  a  very  possible  case,  it  seems  that  they  would  be  liable 
to  ittaini  u  much  as  for  finding  corruptly  against  evidence.  This  is  expressly  so 
stated  by  Lord  Vavghav,  in  Bushel's  ease,  Vaugh.  148,  et  seq.  The  words  of  Westm. 
Ac-  80,  Beem  to  show  the  same  thing.  Sed  n  tpontt  veUni  dieere  quod  cftMettma  est 
ni  non,  admUtaiur  somm  verediclom  tub  nioptrieulo. 
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that  a  part  of  the  context  material  to  show  the  defendant's  innocence  maj  be 
omitted,  the  answer  is  plain.     The  charge  could  not  be  proved.     It  would 
appear,  on  the  evidence,  that  the  bookseller  had  never  published  such  a  pro- 
position.     So,  if,  by  the  omission  of  a  word,  from  a  mistake  in  the  printer, 
an  innocent  passage  should  seem  to  bear  a  criminal  meaning,  and  an  indict- 
ment or  information  were  framed  upon  it ;  on  evidence  of  the  omission,  it 
would  appear  that  the  defendant  had  never  published  the  criminal  matter 
charged.     A  man  could  as  little  be  convicted,  in  such  a  case,  as  if,  having  a 
libel  written  by  another  in  his  pocket,  for  the  purpose  of  suppressing  it  and 
preventing  its  publication,  he  were  to  pull  it  out  by  accident  with  his  hand- 
kerchief, and  drop  it,  and  thereby  innocently  become  the  means  of  its  being 
Eublished ;  or  being  a  clergyman,  like  the  defendant,  should  mistake  it  for 
is  sermon,  and  in  a  fit  of  absence  deliver  it  from  the  pulpit     Here  it  is 
that  the  maxim  of  Niemo  est  reus,  nisi  mens  sit  rea^  applies.     Consonant  to 
the  doctrine  of  the  learned  judge  at  the  trial,  viz.,  that  matter  of  fact  only  is 
for  the  determination  of  the  jury,  and  that  the  law  arising  upon  the  facts  is 
to  be  decided  by  the  Court,  is  what  is  laid  down  in  Bowman's  case,  G.  B. 
E.,  2d  Eliz.  9  Co.  12,  b.     <<The  common  law,''  it  is  there  said,  <<hath  or- 
dained, that  matters  of  fact  shall  be  tried  by  jurors,  and  matters  in  law  by 
the  judges ;  for  as,  Ad  gusMtionem  facti  non  respondent  JudiceSf  so,  ad  quaes- 
tionem  juris  non  respondent  juratores.     Their  duty  is  to  find  the  truth  of  the 
&ct,  and  to  refer  the  discussion  of  the  law  to  the  justices,"  9  Co.  12,  b;  and 
the  reason  there  given  for  excluding  the  jury  from  the  decision  of  matters  of 
law  is,  in  other  words,  what  has  been  stated  in  a  former  part  of  this  aiga- 
ment,  viz.,  <<  Quod  quisque  nSrit^  in  hoc  se  exerceat*'  9  Co.  13.     The  same 
distinction  between  the  provinces  of  judges  and  juries  is  repeated,  and  almost 
in  the  same  words,  in  two  different  parts  of  Coke  upon  Littleton :  Co.  Litt 
155,  b,  226,  a.     Bushell's  case,  C.  B.  M.,  22  Car.  2,  Yaugh.  135,  was  much 
relied  on  at  the  trial.  Folio  Trial,  p.  35,  and  the  following  passage,  partieih 
larly,  cited  from  Lord  Vaughan's  ""judgment  in  that  case :  '^  We   p^g-i 
must  take  off  this  veil  and  color  of  words,  which  make  a  show  of  I-     *' 
being  something,  but  are  in  fact  nothing.     If  the  meaning  of  those  words, 
*  finding  against  the  direction  of  the  Court  in  matter  of  law*  be,  that  if  the 
judge,  having  heard  the  evidence  given  in  court  ^for  he  knows  no  other), 
shall  tell  the  jury,  upon  this  evidence,  the  law  is  tor  the  plaintiff  or  for  the 
defendant,  and  you,  under  the  pain  of  fine  and  imprisonment,  are  to  find  ac- 
cordingly, every  man  sees  that  the  jury  is  but  a  troublesome  delay,  great 
charge,  and  of  no  use  in  determining  right  and  wrong ;  and,  therefore,  the 
trials  by  them  may  be  better  abolished  than  continued,  which  were  a  strange 
and  new-found  conclusion,  after  a  trial  so  celebrated  for  many  hundred 
years,"  Yaugh.  143.     But  this  passage,  thus  taken  by  itself,  seems  to  cany 
a  sense  different  from  the  clear  meaning  of  the  judgment,  when  considered 
altogether.     The  commitment  appears  to  have  been,  not  solely  for  disregard- 
ing the  direction  of  the  Court  in  matter  of  law,  but  because  the  jury  had 
drawn  a  conclusion  in  point  of  fact  from  the  evidence  contrary  to  the  wishes 
of  the  Court ;  and  that  the  judgment  by  which  Bushell  was  discharged  was 
founded  in  a  great  measure  on  that  circumstance,  appears  from  a  great  part 
of  the  argument  reported  by  Lord  Yauohan,  and  particularly  from  the 
passage  immediately  following  that  just  cited.     '<  For,  if  the  judge,  from  tA« 
evidence^  shall,  hy  his  own  judgment,  first  resolve,  upon  any  trial,  what  Me 
fact  is,  and  so,  knowing  the  fact,  shall  then  resolve  what  the  law  is,  aod 
order  the  jury,  penally,  to  find  accordingly,  what  either  necessary  or  coore- 
nient  use  can  be  fancied  of  juries,  or  to  continue  trials  by  them  at  allT 
Yaugh.  143.     That  is  an  observation  to  which  everybody  must  yield  assent. 
But  observe  what  follows  almost  immediately  after.     <'  And  this  is  ordinary^ 
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when  the  jury  find  unexpectedly  for  the  plaintiff,  or  defendant,  the  jadge 
Till  ask,  '  How  do  you  find  such  a  fact  in  particular  ?'     And  upon  their  an- 
swer he  will  say,  'Then  it  is  for  the  defendant/  though  they  found  for  the 
plaintiff,  or  ^  canirario;  and  thereupon  they  rectify  their  verdict,"  Yaugh. 
144.    What,  therefore,  that  case  was  cited  to  prove  illegal,  is  there  recog- 
nised, without  censure  or  disapprobation,  as  the  ordinary  practice  of  all 
r^Q-i  judges.     The  only  ^culiarity  in  the  present  case  is  that,  as  the  whole 
^     -*   was  upon  the  record,  it  was  not  necessary  for  the  learned  judge  at  the 
trial  to  deliver  any  opinion  to  the  jury  on  the  matter  of  law,  as  must  be  done 
in  actions  of  assumpsit,  ejectment,  and  others  of  that  sort.    Where  a  deci- 
BioD  is  unnecessary,  it  seems  to  be  the  most  laudable  course  for  the  judge  to 
ftToid  giving  a  hasty  opinion  at  Nisi  Prius,  in  cases  of  importance,  and  leave 
the  law  to  the  more  solemn  determination  of  the  full  Court,  to  which  the 
record  is  to  return.     This  is  inculcated  in  Bowman's  case,  where  it  is  said, 
that  the  law  will  not  compel  justices  of  assisse  upon  the  sudden  to  decide 
questions  in  law,  be  it  in  pleas  of  the  crown  or  common  pleas ;  but  in  such 
case  to  have  the  truth  of  the  case  found,  and  upon  confefrenoe  and  considera- 
tion to  adjudge  according  to  the  law  in  such  cases,  9  Co.  13.     To  proceed 
now  to  the  express  authorities  applicable  to  the  present  case.     It  may  be 
proper  to  premise  some  cases  antecedent  to  the  Revolution,  not  because  they 
are  of  very  particular  weight,  but  to  show  the  antiqui^  of  that  doctrine,  in 
point  of  practice,  which  has  been  fully  established  in  Lord  Coke's  time  in 
theory  and  principle.     In  Lilburne's  case,  1649,  2  St.  Tr.  Hargr.  Ed.  19, 
who  was  indicted  for  a  certain  traitorous  publication,  and  tried  upon  the  plea 
of  not  guilty,  Lord  Keble  stated  it  expressly  as  the  opinion  of  the  Court, 
'^that  the  jury  were  not  judges  of  the  matter  of  law,"^2  St.  Tr.  69.     So  in 
Keacb's  case,  16  Car.  2,  2  St.  Tr.  549,  Lord  Chief  Justice  Htde  would  not 
permit  the  defendant  to  argue  upon  the  innocence  of  the  book  for  the  pub- 
lication of  which  he  was  tried,  telling  him  "  that  he  must  only  speak  to  the 
matter  of  fact,  that  is  to  say,  whether  he  wrote  the  book  or  not,"  2  St.  Tr. 
552  *,  and  in  like  manner,  in  Samuel  Johnson's  case,  2  Jac.  2,  7th  St.  Tr. 
645,  who  was  tried  on  an  information  in  the  Court  of  King's  Bench  for  wri- 
ting, printing,  and  publishing  two  seditious  libels }  when  in  his  defence  he 
proceeded  to  intimate,  that  ^'  he  hoped,  seeing  he  was  charged  with  writing, 
printing,  and  publishing  seditious  libels,  the  jury  would  consider  whether 
those  papers  they  had  heard  read  were  so  or  no;"  the  Court  told  him,  <<  that 
the  jury  ought  to  consider  it  only  as  to  the  matter  of  fact,  whether  he  was 
guilty  of  writing  or  publishing  them,  &o.,  and  that  the  rest  lay  in  the  breast 
rtiQQTof  *the  Court  to  consider,"*   7  St.  Tr.  646.     Such  was  the  esto- 
^  blished  judicial  practice  before  the  Revolution.   The  case  of  the  seven 
hishops  is  a  single  instance  to  the  contrary ',  for  there  the  question  of  libel 
or  no  libel  was  left  to  the  jury,  and  they  found  a  verdict  of  not  guilty,  con- 
^^7  to  the  opinion  delivered  by  the  majority  of  the  Court.     That  verdict 
contributed  so  much  to  the  freedom  of  this  constitution,  that  it  is  difficult  to 
speak  of  it  but  with  reverence;  but  it  is  anomalous,  and  cannot  stand  as  an 
aathority  against  the  uniform  current  of  prior  and  subsequent  cases.     Let 

J  A  case  of  the  same  sort,  much  earlier  than  any  of  the  above,  is  to  be  found  in 
the  Sute  Trials,  vii.,  Udairs  case,  82  El.  1  8t.  Tr.  Itt7,  who  was  tried  on  a  charge  of 
Mony  by  the  statute  of  28  £1.  c.  2,  for  writing  a  malioious  libel  against  the  queen. 
p«  Judge  there  told  the  jury,  '<  that  they  should  not  need  to  trouble  themselYes  to 
lund  him  guilty  of  the  felony,  but  only  it  was  sufficient  if  they  found  him  guilty  to  be 
we  author  of  the  book ;  for,  quoth  he,  it  is  already  determined  by  all  the  judges  of 
the  Itw,  that  the  author  of  that  book  was  in  the  compass  of  the  statute  of  felony ; 
and  this,  quoth  he,  was  concluded  before  we  came  hither.  Therefore  you,  being 
Ignorant  of  the  law,  and  we  being  sworn,  as  well  as  you  are,  you  are  to  hear  us,  and 
to  take  ovr  exposition  of  the  law."    1  St.  Tr.  176. 
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Qs  see  what  the  subsequent  cases  are,  and  which  have  happened  in  qaieter 
times.     In  Tutchin's  case,  3  Ann.  5  St.  Tr.  527,  though  there  are  expressions 
in  Lord  Holt's  charge  to  the  jury  which  may  seem  to  leave  the  considera- 
tion of  the  question  of  libel  to  them,  he  concludes  in  these  remarkable 
words :  ''  If  you  are  satisfied  that  he  is  guilty  of  composing  and  pablishing 
these  papers  at  London,  you  are  to  find  him  guilty,''^  5  St.  Tr.  542.     The 
next  case  to  be  found  in  print  is  that  of  Rex  v.  Clarke,  25  Feb.  1729.   9  St. 
Tr.  273,  note,  which  was  a  trial  upon  an  information  for  printing  and  pub- 
lishing a  libel  called  Mist's  Weekly  Journal,  No.  *175,  before  Lord  p^t  ai -i 
Raymond,  at  Gaildhall.     The  libel  is  stated  to  have  contained,  under  ^        -* 
certain  fictitious  characters,  many  scandalous  reflections  and  odious  oompari> 
sons,  between  George  II.  and  the  Pretender.     Clarke  was  the  pressman  io 
the  printing  office,  and  his  counsel  urged,  "that  being  a  poor  ignorant  work- 
man, he  could  not  be  supposed  to  understand  the  comparisons,  or  to  know 
the  characters,  nor  could  have  any  malicious  intention  against  the  govern- 
ment."    But  to  this  Lord  Raymond  answered,  "  That  it  was  the  Uci  of 
printing  and  publishing  on/^  that  lay  in  issue,"  9  St.  Tr.  loc,  ciL    Soon 
afterwards  came  the  case  of  Rex  v,  Francklin,  3  Dec.  1781.  9  St.  Tr.  255, 
also  before  Lord  Raymond  ;  and,  on  that  occasion,  he  stated  the  law  in  the 
most  explicit  terms.     "  In  this  case,"  said  he  to  the  jury,  "  there  are  three 
things  to  be  considered ;  whereof  two  by  you  the  jury,  and  one  by  the  Conit 
The  first  thing  under  your  consideration  is,  whether  the  defendant  is  guilty 
of  the  publication  or  not ;  the  second  is,  whether  the  expressions  refer  to  h» 
present  majesty,  and  his  principal  officers  and  ministers  of  state,  and  are  ap- 
plicable to  them  or  not.     These  are  the  two  matters  of  fact  that  come  under 
your  consideration,  and  of  which  you  are  the  proper  judges.     But  then  there 
is  a  third  thing,  to  wit,  whether  the  defamatory  expressions  amount  to  a 
libel  or  not.     This  does  not  belong  to  the  office  of  the  jury,  but  to  the  office 
of  the  Court ;  because  it  is  a  matter  of  law,  and  not  of  fact,  and  of  which 
the  Court  are  the  only  proper  judges ;  and  there  is  redress  to  be  had  at  an- 
other place  if  either  of  the  parties  are  not  satisfied.     For  wtf  are  not  to  invade 
one  another's  province,  as  is  now  of  late  a  notion  among  some  people  who 
ought  to  know  better ;  for  matters  of  law  and  matters  of  fact  are  never  to  be 
confounded."*   9  St.  Tr.  275.     The  next  case  was  in  1752,  viz..  Rex  f. 
Owen,  6  July,  1752 ;  10  St.  Tr.  Append.  195,  which  was  tried  at  GuildhaU, 
before  Leb,  *C.  J. ;  and  there  his  direction  to  the  jury,  though,  as  r^i/voi 
stated  in  the  printed  account  of  the  trial,  it  is  shorter  in  words,  was  ^     "-' 
to  the  same  purport  and  efiect  with  Lord  Raymond's  in  the  case  of  Francklin; 
for  he  told  the  jury,  that  he  thought  the  fact  of  publication  was  fully  prored, 
<<  and  if  so  they  could  not  avoid  bringing  in  the  defendant  guilty,"  10  St.  Tr. 
Append.  208.     These  are  solemn  opinions  and  directions,  by  judges  emioent 
for  learning  and  integrity,  and  their  opinions,  in  none  of  the  cases  which 
have  been  just  cited,  were  ever  questioned  or  brought  into  review  elsewhere. 
But  in  the  case  of  Rex  v,  Woodfall,  in  1770,  Lord  Mansfisld  having  laid 

1  «  These  words  have  immediate  reference  to  the  ground  of  defence  on  which  Tat- 
chin's  coansel  meant  to  rely ;  namely,  that  tiie  offence  had  not  been  proved  to  be 
committed  in  London  (the  vfriting  not  being  proved  there,  only  the  pvblahin§)\  ud 
cannot  be  considered  to  be  used  for  the  purpose  of  withdrawing  the  attention  of  th« 
jury  from  the  quality  of  the  publication  upon  which  they  had  just  before  reeeived  in- 
strucUoDs :  and,  indeed,  to  suppose  it  had  so  meant,  would  be  to  prove  too  much; 
since,  if  so,  the  Jury  were  directed  not  to  find  the  truth  of  the  innuendoet."  Starkie,621. 

'  Lord  Raymond  in  this  case  gave  no  formal  opinion  at  the  trial  whether  the  vri- 
ting  was,  in  point  of  law,  a  libel.  He  only  said,  when  directing  the  jury  as  to  tb« 
irmuendoetf  <*  and  if  the  defamatory  expressions  mean  his  majesty  and  his  prioeipil 
officers  and  ministers  of  state,  I  must  say  they  are  very  scandalous  sad  refleeung 
expressions,  because  they  charge  them  with  perfidy  in  breaking  of  treaties,  roiniAg 
in  a  manner  their  country,  &c.,  as  you  may  see  at  large  in  the  letter.*' 
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doini  the  Imw  in  the  same  manner,  the  case  oame  before  the  Court ;  and  on 
that  occasion  his  lordship  stated  the  directions  he  had  given,  and  particularly 
<'  that  he  had  told  the  jury,  as  he  had  from  indispensable  duty  been  obliged 
to  t€ll  eyery  jury  upon  every  trial  of  that  kind,  that  whether  the  paper  was 
a  libel,  was  a  question  of  law  on  the  face  of  the  record ;  and  that  if  they 
agreed  with  the  meaning  put  on  the  paper  by  the  innuendoesj  and  believed 
the  evidence  aa  to  the  publication,  they  ought  to  find  the  defendant  guilty," 
5  Barr.  2666.  His  lordship  then  concluded  thus :  '<  That  the  law,  as  to  the 
subject-matter  of  the  verdict,  is  as  I  have  stated,  has  been  so  often  unani- 
moQBly  asreed  by  the  whole  Court,  upon  every  report  I  have  made  of  a  trial 
for  a  libel,  that  it  would  be  improper  to  make  it  a  question  now  in  this  place. 
Among  those  that  concurred  the  bar  will  recollect  the  dead,^  and  the  living 
not  now  here.*  And  we  all  again  declare  our  opinion,  that  the  direction  is 
right  and  according  to  law,"  5  Burr.  2668.  Here  then  is  the  solemn  and 
unanimous  judgment  and  assent  of  the  Court  of  King's  Bench,  to  a  doctrine, 
which,  if  it  can  be  impugned  with  success  at  this  period  of  time,  authority, 
deciBion,  and  precedent,  ought  to  be  no  longer  in  the  mouth  of  any  lawyer. 

2d  Head.     The  first  four  propositions  laid  down,  when  the  rule  was 
moTcd  for,  falling  within  the  foregoing  general  head  of  objection,  it  remains 
to  consider  the  second  head,  to  which  the  5th  and  last  proposition  is  pointed. 
Upon  this  part  of  the  case,  a  great  deal  of  confusion  arises,  because  there  is 
r*1031  *^^  pradse  meaning  affixed  to  the  word  intention,  nor  any  accuracy 
^      ^  observed  aa  to  the  subject  to  which  it  is  applied.     Intention  is  either 
express  or  implied.     Express  or  actual  intention,  in  the  case  of  a  crime 
charg^y  as  on  this  indictment,  is  only  to  be  considered  as  to  the  publication. 
It  is  no  part  of  the  charge,  that  the  defendant  did  the  act  imputed  to  him, 
v:ith  an  intent  to  raise  s^tions,  &c.     In  such  a  case,  as  express  intent  would 
make  a  substantive  part  of  the  charge,  it  must  be  proved,  and  left  to  the 
juji  otherwise  they  ought  to  acquit  the  defendant.     But  the  words  ''  in- 
tending to  raise  seditions,"  &c.,  which  are  what  are  used  here,  are,  as  has 
been  said  in  a  former  part  of  the  argument,  words  merely  expressive  of  the 
implied  intention,  which  the  law  infers,  without  proof,  from  the  publication 
of  the  libel  set  forth.    No  distinction  is  better  established  than  the  difference 
hetween  introductory  matter  of  this  kind  and  the  charge  of  actual  intent,  as 
constituting  a  substantive  part  of  the  offence.  An  indictment  charging  "  that 
A.)  intending  to  murder  B.,  with  force  and  arms  made  an  assault  upon  him," 
i^  essentially  different  from  a  charge  <'  that  A.  made  an  assault  on  B.  wUh 
<nUnt  to  murder  him."     According  to  this  distinction,  the  only  intent  in  the 
present  case  which  the  jury  had  to  consider,  was  that  intent  which  regarded 
^e  pnblioation  of  the  paper.     If  the  defendant  meant  to  publish,  he  is  an- 
BweraUe  for  the  consequences.     He  shall  not  afterwards  be  permitted  to  say, 
"I  did  not  mean  that  it  should  do  harm ;  I  did  not  think  it  would.     I  pub- 
whed  it  with  a  wish  and  view  to  do  public  good,  and  serve  my  country."    If 
m  the  eye  of  the  law  it  is  a  libel,  this  sort  of  defence  cannot  be  received,  for 
^9^(^f^ntia  juri$  neminem  exeusat.     It  was  asked,  what  would  be  the  effect 
of  a  verdict  which,  on  such  an  indictment  as  this,  should  find  in  express  words 
that  the  defendant  published  the  paper,  bond  fide,  with  an  intent  of  vindi- 
^ting  his  character?    This  question  may  be  answered  by  another,  vii., 
Would  it  serve  to  acquit  a  man  indicted  for  the  murder  of  a  custom-house 
^^^)  by  resisting  him,  when  exercising  his  duty  in  the  seisure  of  prohibited 
p^f  if  it  were  shown  in  evidence,  or  found  by  the  jury,  that  the  officer 
had  first  used  violence,  and  that  the  prisoner  did  not  know  that  the  goods 
l^ere  contraband  t    Certainly  not.    In  cases  of  forgery  the  party  often  means 
to  keep  withm  the  letter  of  the  law,  and  thinks  he  has  so  done;  but  was  it 
*  Probably  Dxithisoh,  J.  «  Tatbs,  J. 
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ever  left  to  the  jary  to  consider  whether  he  thought  so,  or  not?  ^Snp-  pfc^n^i 
pose  a  man  breaks  a  house  in  the  night,  and  he  proves  that  he  was  ^         ^ 
taught  by  a  preacher  that  such  an  act  was  no  crime,  and  not  against  law,  and 
the  jury  should  even  believe  that  he  had  btmd  fide  adopted  that  opinion,  he 
would  nevertheless  have  no  right  to  be  acquitted.     Suppose  a  person  at  the 
head  of  an  armed  body  of  men  should  proceed  to  the  house  of  parliament 
with  a  design  to  compel  them,  by  intimidation,  to  repeal  a  statute,  such  an 
act  would  clearly  be  high  treason,  Rex  v.  Lord  Qeo.  Gordon ;  nor  would  it 
cease  to  be  high  treason,  though  it  could  be  shown  that  the  leader  and  his 
followers  did  not  think  it  did  amount  to  treason  or  crime,  but  believed  it  to 
be  highly  meritorious.     If  a  man  strikes  another  with  a  deadly  weapon,  or 
in  a  duel  fires  a  pistol  at  him,  it  will  not  cease  to  be  murder  beoiuse  he  may 
say,  or  even  satisfy  a  jury,  that  he  did  not  mean  to  kill  the  deceased ;  that 
he  did  not  know  him ;  that  he  fired  at  him  to  vindicate  his  honor.     In  all 
those  cases,  the  only  question  of  intention  is.  Did  you  mean  to  strike  the 
blow  ?     Did  you  mean  to  fire  the  pistol  ?  &c.     In  short,  the  fallacy  consists 
in  the  misapplication  of  the  principle  already  mentioned,  viz.,  "Actwtnon/actt 
reum^  niti  mens  tit  rea*'     Intention  to  commit  the  crime  is  certainly  of  the 
essence  of  the  crime ;  but  in  a  case  like  the  present,  the  publication  of  the 
paper  is  the  crime,  and  all  that  is  essential  in  respect  of  intention  is  the  in- 
tention to  publish  it.     It  is  neither  necessary  for  a  prosecutor  to  show  (that 
is  admitted),  nor  is  it  any  defence  to  disprove,  an  intent  to  produce  mis- 
chievous consequences.     If  the  law  says  the  paper  has  that  tendency,  it  is  a 
libel ;  the  defendant  chose  to  run  the  risk ;  he  acted  bvjo  periculo,  and  most 
take  the  consequences.     This  is  fully  explained  in  Lord  Raymond's  charge 
to  the  jury  in  Rex  v,  Francklin.     His  words  are  these :  ''  There  was  one  thing 
more  mentioned  by  the  defendant's  counsel,  which  was,  that  there  is  no  room 
to  think  the  latter  libellous,  because  there  could  be  no  malice  supposed,  bj 
inserting  it  in  the  Crafbsman,  being  only  designed  as  a  piece  of  foreign  news; 
and  that  the  latter  part  of  the  letter  qualifies  it,  by  saying  that  the  letter- 
writer  does  not  take  upon  him  to  justify  the  truth  of  the  report     Bat  tb»t 
will  not  do,  for  the  injury  is  the  same  to  the  person  scandalized,  whether  the 
letter  was  inserted  out  of  malice  or  not.     Besides,  there  is  no  knowing  or 
proving  particular  malice,  otherwise  than  from  *the  act  itself;  and  r*i  A51 
therefore  if  the  act  imports  as  much,  it  is  sufficient,"  9  St  Tr.  279. 1^       ^ 
In  another  case,  two  years  before,  the  same  judge  declared,  if  possible,  s  still 
stronger  opinion  on  this  point.     Rex  t;.  Nutt;  H.  2  Oeo.  2,  Fitzg.  47,  was  an 
information  against  a  woman  who  kept  a  pamphlet  shop,  for  publishing  a 
treasonable  libel.     Upon  the  evidence  it  appeared,  that  the  libel  was  sold  in 
the  defendant's  shop,  by  her  servant,  for  her  use  and  account ;  but  thai  it 
was  sold  in  her  absence,  and  that  she  did  not  know  of  its  contents,  nor  of  its 
coming  in  or  going  out.     Lord  Raymond,  observing  upon  this  evidence  of 
her  ignorance,  said,  *'  The  defendant,  notwithstanding,  is  guilty  of  publishing 
this  libel,  the  shop  being  kept  under  her  authority  and  direction.     It  woold 
be  of  very  dangerous  consequence  if  the  law  were  otherwise  :  it  has  been  so 
ruled  in  a  great  many  instances."     And  her  counsel  putting  this  case,  ''If a 
post-boy  should  carry  a  libel  sealed  up,  must  he  be  punished  for  it  V  his  lord- 
ship answered,  **  There  the  question  would  be,  whether  such  carrying  bj  a 
post-boy  should  he  deemed  in  law  a  publication ;  and  in  all  those  cases  the 
mischief  is  equal,  though  the  party's  intention  do  not  concur,  Fitzg.  48."  If 
we  look  to  an  earlier  period,  we  shall  find  that  the  same  doctrine  was  held 
before  the  Revolution ;  for  in  the  case  of  Rex  v.  Harris,  32  Gar.  2,  2  St  Tr. 
1037,  when  it  was  urged  by  the  defendant's  counsel  that  a  malicious  design 
to  scandalize  the  king  and  the  government  was  a  material  part  of  the  inf^- 
mation,  and  that  from  the  evidence  it  appeared,  that  the  defendant  had  sold 
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the  libel  merely  in  the  common  course  of  his  trade,  and  to  get  a  profit,  the 
Chief  Jasiioe  held  that  proof  of  the  publication  was  sufficient  ground  for  a 
ooDviction. 

So  in  another  case  it  was  held  to  be  no  defence  to  a  prosecution  for  a  libel 
tgainst  the  goTernment,  that  the  author  declared  in  his  preface,  that  he  meant 
it  for  the  benefit  of  the  gOTcrnment,  and  concluded  the  preface  with  <<  God 
ave  the  King." 

What  was  said  by  the  Court  in  the  cases  of  Rex  v,  Woodfall,  and  Rex  v. 
AlmoD,  haa  been  relied  on  as  decisive  on  the  present  head.     But  the  infe- 
rence drawn  from  those  cases  is  by  no  means  justified  by  the  language  of 
Lord  Mansfieu).     It  is  clear  that  his  lordship  in  those  cases  meant 
r^lO^l  *^^'y  ^  ®^7>  ^^^^  though  the  fact  of  selling  by  the  defendant's  ser- 
'>       ^  vant  is  primd  facte  evidence  of  a  publication  by  the  defendant,  yet 
that  evidence  of  that  sort  may  be  rebutted  by  contrary  proof.     This  goes, 
therefore,  merely  to  the  intent  to  publish,  and  is  consistent  with  the  distinc- 
tion which  has  been  endeavored  to  be  established  on  this  head,  and  with  the 
former  cases  and  authorities,  and  it  is  here  particularly  that  the  case  put  by 
Algernon  Sidney  is  applicable.     The  evidence  of  the  context  in  that  case 
Toald  show,  that  the  defendant  never  meant  to  publish  the  abstract  proposi- 
tion imputed  to  him  -,  and  this  was  so  clear,  and  so  well  understood  at  that 
time,  that  when  Mr.  Sidney  put  the  case,  the  Chief  Justice  said  to  him, 
"LcHok  yon,  Mr.  Sidney,  if  there  be  any  part  of  it  (t.  e.  the  writing  fpr 
which  he  was  tried)  that  explains  the  sense,  you  shall  have  it  read,"  3  St.  Tr. 
SOB.    Now,  to  apply  the  argument,  what  was  the  evidence  in  the  present 
case?    Did  it  tend  to  disprove  the  intent  to  publish  ?   On  the  contrary,  does 
not  the  whole,  taken  t<)gether,  show  a  most  deliberate  design  of  publishing  ? 
Is  it  evidence  of  such  facts  as,  if  special  pleading  were  required,  would,  if 
pat  npon  record,  amount  to  a  justification,  and  rebut  the  charge  of  a  criminal 
publicaiion  ?     Certainly  not.     Every  lawyer  must  see,  that,  consistent  with 
the  principles  which  have  been  just  laid  down  and  established  on  this  head, 
such  a  plea  would  have  been  bad  upon  a  general  demurrer.     If  so,  instead  of 
there  being  a  ground  to  say  that  it  should  have  been  left  to  the  jury  to  acquit 
the  defendant  npon  the  evidence  given  for  him,  it  should  rather  seem  that  in 
Birictness  the  judge  did  wrong  in  permitting  the  evidence  to  be  given.     At 
all  events  the  Court  will  never  send  back  this  case  to  a  new  trial  merely  to 
give  an  opportunity  of  leaving  the  evidence  to  a  new  jury  as  matter  tending 
to  an  acquittal,  to  which  they  cannot  give  that  effect,  without  violating  their 
daty,  and  committing,  in  foro  corucientice,  gross  and  palpable  perjury. 
Ernkine,  in  support  of  the  rule.  * 

In  following  the  objections  of  so  many  learned  persons,  offered  in  different 
vrangements  upon  a  subject  so  complicated  and  comprehensive,  there  is 
mach  danger  in  being  drawn  from  that  method  and  order  which  can  alone 
mQY*. fasten  '''conviction  upon  unwilling  minds,  or  drive  them  from  the 
^  shelter  which  ingenuity  never  fails  to  find  in  the  labyrinth  of  a  do* 
wJtory  discourse. 

^he  sense  of  that  danger,  and  the  difficulty  of  struggling  against  it,  was 
ue  reason  why  certain  written  and  maturely  considered  propositions  were 
Mvered  to  the  Court  when  the  motion  for  a  new  trial  was  made,  and  a  reso- 
lution formed  not  to  depart  or  be  removed  from  the  establishment  of  those 
propositions,  either  in  substance  or  in  order,  in  any  stage  of  the  proceedings, 
*i>d  hy  which,  therefore,  the  rule  for  a  new  trial  must  unquestionably  stand 
or  fall.  ' 

^nnuing  this  system,  the  case  of  the  defendant  is  vulnerable  in  two  ways, 

*  The  speech  in  support  of  the  rale  was  published  by  Lord  Ebskixb's  authority, 
^vtt  the  Ubel  Bill,  82  Geo.  8,  o.  60,  was  brought  in  by  Mr.  Fox. 
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and  in  two  ways  onlj.  Either  it  most  be  ahown  that  the  propositions  are 
not  Talid  in  law,  or,  admitting  their  validity,  that  the  learned  jndge'a  charge 
to  the  }nTj  at  Shrewsbory  waa  not  repugnant  to  them :  there  can  be  no  other 
possible  objections  to  the  application  for  a  new  trial. 

The  doty,  therefore,  of  the  defendant's  counsel  is  obTious  and  simple ;  it 
is,  first,  to  re-maintain  those  propositions;  and  then  to  show,  that  the  charge 
delivered  to  the  joiy  at  Shrewsbury  was  founded  upon  the  absolute  denial 
and  reprobation  of  them. 

The  first  two  propositions,  though  worded  with  cautious  precision,  and  in 
technical  language,  to  prevent  the  subtlety  of  legal  disputation  in  opposition 
to  the  plain  understanding  of  the  world,  neither  do  nor  are  intend^  to  con* 
vey  any  other  sentiment  tiian  this,  vis.,  that  in  all  cases  where  the  law  either 
directs  or  permits  a  person  accused  to  throw  himself  upon  a  jury  for  deliver- 
ance by  pleading,  generally^  that  he  is  not  guilty,  the  jury,  thus  legally 
appealeid  to,  may  deliver  him  from  the  accusation  by  a  general  verdict  cf 
acquittal  founded  (as  in  common  sense  it  evidently  must  be)  upon  an  investi- 
gation  as  general  and  comprehensive  as  the  charge  itself  from  which  it  is  a 
general  deliverance. 

Having  said  this,  it  is  extremely  difficult  to  find  any  further  illustration  of 
the  subject ;  because  there  is  not  any  matter  by  which  it  might  be  furtho' 
illustrated,  so  dear,  or  so  indisputable,  either  in  fact  or  in  law,  as  the  very 
proposition  itself  which  upon  thb  trial  has  been  brought  into  question. 

One  who  looks  back  upon  the  ancient  constitution,  and  examines  witb 
painful  research  the  original  jurisdictions  of  *the  country,  will  be  mnt^i 
utterly  at  a  loss  to  imagine  from  what  sources  these  novel  limitations  ^  ""^ 
of  the  rights  of  juries  are  derived.  Even  the  bar  is  not  trained  to  the  disd- 
pline  of  maintaining  them.  Mr.  Bearcroft  solemnly  abjures  them :  he  now 
repeats  what  he  avowed  at  the  trial,  and  is  even  jealous  of  the  imputation  of 
having  meant  less  than  he  expressed;  for,  when  speaking  now  of  the  right 
of  the  jury  to  judge  of  the  whole  charge,  your  lordship  corrected  his  expres* 
sion,  by  telling  him  he  meant  the  power ^  and  not  the  right;  he  caught 
instantly  at  your  words,  disavowed  your  explanation,  and  declared  his  adhe- 
rence to  his  original  admission  in  its  full  and  obvious  extent.  '^  I  did  DOt 
mean/'  said  he,  ''  merely  to  acknowledge  that  the  jury  have  the  /mmmt,  for 
their  power  nobody  ever  doubted ;  and  if  a  judge  was  to  tell  them  they  had 
it  not,  they  would  only  have  to  laugh  at  him,  and  convince  him  of  his  error, 
by  finding  a  general  verdict,  which  must  be  recorded :  I  meant,  therefore,  to 
consider  it  as  a  rightj  as  an  important  privilege,  and  of  great  value  to  the 
constitution." 

Thus  we  are  perfectly  agreed.  Nothing  more  was  ever  contended  for  on 
the  part  of  the  defendant  than  he  has  voluntarily  conceded ;  for  his  oonoesuin 
amounts  expressly  to  what  was  stated  when  this  rule  was  affiled  for,  m, 
that  the  jury  have  not  merely  the  power  to  acquit,  upon  a  view  of  the  whole 
charge,  without  control  or  punishment,  and  without  the  possibility  of  their 
acquittal  being  annulled  by  any  other  authority ;  but  that  they  have  a  con* 
sHtutumcU  legal  right  to  do  ity — a  right  fit  to  he  exercised^  and  intended  bj 
the  wise  founders  of  the  government  to  be  a  protection  to  the  lives  and  liber- 
ties of  Englbhmen  against  the  encroachments  and  perveraiona  of  authoiitj  in 
the  hands  of  fixed  magistrates. 

But  as  what  fell  from  your  lordship  gives  no  reason  to  expect  a  ratification 
of  this  principle  from  the  Court,  it  will  be  necessary  to  establish  it  by  argu- 
ment and  authority. 

It  is  not  very  usual,  in  an  English  court  of  justice,  to  be  driven  back  to 
the  earliest  history  and  original  elements  of  the  constitution,  in  order  to 
establish  the  first  principles  which  mark  and  distinguish  English  law :  tbej 
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are  always  assamed,  and,  like  axioms  in  science,  are  made  the  foundations  of 
reasoning,  without  being  proved.  Of  this  sort  our  ancestors,  for  many  cen- 
turies, most  have  conoeived  the  right  of  an  Euglish  jury  to  decide  upon 
r*l091  ®^®^y  question  which  the  *forms  of  the  law  submitted  to  their  final 
^  ^  decision ;  since,  though  they  have  immemorially  exercised  that  su- 
preme jurisdiction;  we  find  no  trace  in  any  of  the  ancient  books  of  its  ever 
being  bronght  into  question. 

It  is  but  as  ycstenlay,  when  compared  with  the  age  of  the  law  itself,  that 
judges,  unwarranted  by  any  former  judgments  of  their  predecessors,  without 
aoj  Dew  commission  from  the  crowo,  or  enlargement  of  judicial  authority 
from  the  legislature,  have  sought  to  fasten  a  limitation  upon  the  rights  and 
privileges  of  jurors,  totally  unknown  in  ancient  times,  and  palpably  destruc- 
tire  of  the  very  end  and  object  of  their  institution. 

No  fact  is  of  more  easy  demcmstration ;  for  the  history  and  laws  of  a  free 
eoastry  lie  open  even  to  vulgar  inspection. 

Boring  the  whole  Saxon  era,  and  even  long  after  the  establishment  of  the 
Konnan  government,  the  whole  administration  of  justice,  criminal  and  civil, 
was  in  the  hands  of  the  people  themselves,  without  the  control  or  interven- 
tion of  any  judicial  authority,  delegated  to  fixed  magistrates  by  the  crown. 
The  tenants  of  every  manor  administered  civil  justice  to  one  another  in  the 
coart-baron  of  their  lord ;  and  their  crimes  were  judged  of  in  the  leet ;  every 
suitor  of  the  manor  giving  his  voice  as  a  juror,  and  the  steward  being  only 
the  registrar,  and  not  the  judge. 

On  appeals  from  these  domestic  jurisdictions  to  the  county-court,  and  to 
the  torn  of  the  sheriff,  or  in  suits  and  prosecutions  originally  commenced  in 
either  of  thelm,  the  sheriff's  authority  extended  no  farther  than  to  summon 
the  jarors,  to  compel  their  attendance,  ministerially  to  regulate  their  pro- 
ceedings, and  to  enforce  their  decisions }  and  even  where  he  was  specially 
empowered  by  the  king's  writ  of  justices  to  proceed  in  causes  of  superior 
value,  no  judicial  authority  was  thereby  conferred  upon  himself,  but  only  a 
more  enlarged  jurisdiction  on  the  jurors  who  were  to  try  the  cause  men- 
tioned in  the  writ. 

It  is  true  the  sheriff  cannot  now  intermeddle  in  pleas  of  the  crown ;  but 
with  this  exception,  which  brings  no  restrictions  on  juries,  these  jurisdictions 
remain  untouched  at  this  day  :  intricacies  of  property  have  introduced  other 
forms  of  proceeding,  hut  the  constitution  is  the  same. 

This  popular  judicature  was  not  confined  to  particular  districts,  or  to  in- 
terior suits  and  misdemeanors ;  but  pervaded  the  whole  legal  constitution ; 
r*1101  ^^^  ^^^^  ^^^  conqueror,  *to  increase  the  influence  of  his  crown,  erected 
^  that  great  superintending  court  of  justice  in  his  own  palace,  to  re- 
ceire  appeals  criminal  and  civil  from  every  court  in  the  kingdom,  and  placed 
At  the  head  of  it  the  capitaln  jruticiariun  Anglimj  of  whose  original  authority 
the  chief  justice  of  this  court  is  but  a  partial  and  feeble  emanation  ;  even 
^at  great  magistrate  was  in  the  avla  regu  merely  ministerial ;  every  one  of 
the  king's  tenants  who  owed  him  service  in  right  of  a  barony  had  a  seat  and 
a  Toice  in  that  high  tribunal;  and  the  office  of  justiciar  was  but  to  record 
and  to  enforce  their  judgments. 

Id  the  reign  of  King  Edward  the  First,  when  this  mat  office  was  abolished', 
and  the  present  courts  at  Westminster  established  l>y  a  distribution  of  its^ 
powers,  the  barons  preserved  that  supreme  superintending  jurisdiction  which 
never  belonged  to  the  justiciar,  but  to  themselves  only  as  the  jurors  in  the 
noK^s  court;  a  jurisdiction  which,  when  nobility,  from  being  territorial  and 
leadal,  became  personal  and  honorary,  was  assumed  and  exercised  by  the 
peers  of  England ;  who,  without  any  delegation  of  judicial  authority  from  the 
CTown,  form  to  this  day  the  supreme  and  final  court  of  English  law,  judging 
VoL.XXVI.-24         -^  *' 
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in  the  last  resort  for  the  whole  kiDgdom,  and  eitdng  npon  the  lives  of  the 
peerage,  in  their  ancient  and  genuine  character,  as  the  pares  of  one  another. 

When  the  courts  at  Westminster  were  established  in  their  present  forms, 
and  when  the  civilization  and  commerce  of  the  nation  had  introduced  more 
intricate  Questions  of  justice,  the  judicial  authority  in  civil  cases  could 
not  but  enlarge  its  bounds ;  the  rules  of  property  in  a  cultivated  state  of 
society  became,  by  degrees,  beyond  the  compass  of  the  unlettered  multitude, 
and,  with  certain  well-known  restrictions,  undoubtedly  fell  to  the  judges; 
yet  more,  perhaps,  from  necessity  than  by  consent ;  as  all  judicial  proceed- 
ings were  artfully  held  in  the  Norman  language,  to  which  the  people  were 
strangers. 

Of  these  changes  in  judicature,  immemorial  custom,  and  the  aoquiescenee 
of  the  legislature,  is  the  evidence  which  establish  the  jurisdiction  of  the  Court 
on  the  true  principles  of  English  law,  and  measure  Uie  extent  of  it  by  their 
ancient  practice. 

But  no  such  evidence  is  to  be  found  of  any  the  least  relinquishment  or 
abridgment  of  popular  judicature  in  cases  of  crimes ;  on  the  contrary,  r«i  1 1 1 
every  page  of  our  history  *is  filled  with  the  struggles  of  our  ances-  ^  ^ 
tors  for  its  preservation. 

The  law  of  property  changes  with  new  objects,  and  becomes  intricate  as  it 
extends  its  dominion }  but  crimes  must  ever  be  of  the  same  easy  investicsp 
tion :  they  consbt  wholly  in  intention,  and  the  more  they  are  multiplied  by 
the  policy  of  those  who  govern,  the  more  absolutely  the  public  freedom  de- 
pends upon  the  people's  preserving  the  entire  administration  of  criminal 
justice  to  themselves. 

In  a  question  of  property  between  two  private  individuals,  the  crown  can 
have  no  possible  interest  in  preferring  the  one  to  the  other;  but  it  may  have 
an  interest  in  crushing  both  of  them  together,  in  defiance  of  every  principle 
of  humanity  and  justice,  if  they  should  put  themselves  forward  in  a  conten- 
tion for  public  liberty  against  a  government  seeking  to  emancipate  itself  from 
the  dominion  of  the  laws.  No  man  in  the  least  acquainted  with  the  history 
of  nations,  or  of  his  own  country,  can  refuse  to  acknowledge,  that  if  the  ad- 
ministration of  criminal  justice  were  left  in  the  hands  of  the  crown  or  its 
deputies,  no  greater  freedom  could  possibly  exist  than  government  might 
choose  to  tolerate  from  the  convenience  or  policy  of  the  day. 

This  important  truth  is  no  new  discovery  or  assertion  for  the  purpose  of 
this  cause,  but  is  to  be  found  in  every  book  of  the  law :  whether  we  go  up  to 
the  most  ancient  authorities,  or  appeal  to  the  writings  of  men  of  our  own 
times,  we  meet  with  it  alike  in  the  most  emphatical  language.  Mr.  Jostioe 
BiiAGKSTONE,  by  uo  means  biassed  towards  democratical  government,  having 
in  the  third  volume  of  his  Commentaries  explained  the  excellence  of  the  trial 
by  jury  in  civil  cases,  expresses  himself  thus  (vol.  4,  p.  849) :  <<  But  it  holds 
much  stronger  in  criminal  cases ;  since,  in  time  of  difficulty  and  danger,  more 
is  to  be  apprehended  from  the  violence  and  partiality  of  judges  appointed  by 
the  crown,  in  suits  between  the  king  and  the  subject,  than  in  disputes  be- 
tween one  individual  and  another,  to  settle  the  boundaries  of  private  pro- 
perty. Our  law  has  therefore  wisely  placed  this  strong  and  twofold  barrier, 
of  presentment  and  trial  by  jury,  between  the  liberties  of  the  people  and 
prerogative  of  the  crown.  Without  this  barrier,  justices  of  oyer  and  termi- 
ner named  by  the  crown  might,  as  in  France  or  in  Turkey,  imprison,  des- 
patch, or  exile  any  man  that  was  obnoxious  to  government,  by  an  instant 
declaration  that  such  *was  their  will  and  pleasure.  So  that  the  liber-  pirii2i 
ties  of  England  cannot  but  subsist  so  long  as  the  palladium  remains  *- 
sacred  and  inviolate,  not  only  from  all  open  attacks,  which  none  will  be  so 
hardy  as  to  make,  but  also  from  all  secret  machinations  which  may  sap  and 
undermine  it." 
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Bnt  neither  was  this  remark,  though  it  derives  new  force  in  being  adopted 
bj  so  great  an  anthority,  original  in  Mr.  Justice  Blaokstone.  For  the 
same  express  reason  for  the  institution  and  authority  of  juries  is  to  be  found 
in  Braeton,  who  wrote  above  fire  hundred  years  before  htm.  <<  The  curia 
pares"  says  he,  '^  were  necessarily  the  judges  in  all  cases  of  life,  limb,  crime, 
and  disherison  of  the  heir  in  capite.  The  king  could  not  decide,  for  then  he 
would  have  been  both  proseeator  and  judge ;  neither  could  his  justices,  for 
they  represent  him.'' 

Notwithstanding  all  this,  the  learned  judge  was  pleased  to  say  at  the  trial, 
that  there  was  no  difference  between  criminal  and  civil  cases.  But  upon  a 
discussion  of  the  subject  it  will  be  found  that,  independent  of  these  authori- 
ties, there  is  not,  even  to  vulgar  observation,  the  remotest  similitude  between 
them. 

There  are  four  capital  distinctions  between  prosecutions  for  crimes  and  civil 
actions ;  every  one  of  which  deserves  consideration. 

First,  in  the  jurisdiction  necessary  to  found  the  charge. 

Secondly,  in  the  manner  of  the  defendant's  pleading  to  it. 

Thirdly,  in  the  authority  of  the  verdict  which  discharges  him. 

Fourthly,  in  the  independence  and  security  of  the  jury  from  all  conse- 
quences in  giving  it. 

As  to  the  first,  it  is  unnecessary  to  remind  the  Court  that,  in  a  civil  case, 
the  party  who  conceives  himself  aggrieved  states  his -complaint  to  the  Court, 
avails  himself  at  his  own  pleasure  of  its  process,  compels  an  answer  from  the 
defendant  by  its  authority,  or  taking  the  charge  pro  can/esso  against  him  on 
his  de&ult,  is  entitled  to  final  judgment  and  execution  for  his  debt,  without 
any  interposition  of  a  jury.  But  in  criminal  cases  it  is  otherwise ;  the  Court 
has  no  cognisance  of  them  without  leave  from  the  people  forming  a  grand  in- 
quest. If  a  man  were  to  commit  a  capital  offence  in  the  face  of  all  the 
judges  of  England,  their  united  authority  could  not  put  him  upon  his  trial : 
they  could  me  no  complaint  against  him,  even  upon  the  records  of  the 
pie^<l  o-i  '^supreme  criminal  court ;  but  could  on]y  commit  him  for  safe  custody, 
I-  -^  which  is  equally  competent  tp  every  common  justice  of  the  peace : 
the  grand  jury  alone  could  arraign  him,  and  in  their  discretion  might  like- 
wise finally  discharge  him,  by  throwing  out  the  bill,  with  the  names  of  all 
your  lordships  as  witnesses  on  the  back  of  it. 

If  it  shall  be  said,  that  this  exclusive  power  of  the  srand  jury  does  not 
extend  to  lesser  misdemeanors,  which  may  be  prosecuted  by  information,  the 
answer  is,  that  for  that  very  reason  it  becomes  doubly  necessary  to  preserve 
the  power  of  the  other  jury  which  is  left. 

But  in  the  rules  of  pleading  there  is  no  distinction  between  capital  and 
lesser  offences ;  and  the  defendant's  plea  of  not  guilty  (which  universally 
prevails  as  the  legal  answer  to  every  information  or  indictment,  as  opposed 
to  special  pleas  to  the  Court  in  civil  actions),  and  the  necessity  imposed  upon 
the  crown  to  join  the  general  issue,  is  absolutely  decisive  of  the  present 
question. 

Every  lawyer  must  admit,  that  the  rules  of  pleading  were  originally  es- 
tablished to  mark  and  to  preserve  the  distinct  jurisdictions  of  the  Court  and 
the  jury,  by  a  separation  of  the  law  from  the  fact,  wherever  they  were  in- 
tended to  be  separated.  A  person  charged  with  owine  a  debt,  or  having 
committed  a  trespass,  &c.,  Ac.,  if  he  could  not  deny  the  facts  on  which  the 
actions  were  founded,  was  obliged  to  submit  to  the  Court  his  justification  for 
matter  of  law  by  a  special  plea  upon  the  record }  to  which  plea  the  plaintiff 
might  demur,  and  submit  the  legal  merits  to  the  judges.  By  this  arrange- 
ment, no  power  was  ever  given  to  the  jury,  by  an  issue  joined  before  them, 
but  when  a  right  of  decision  as  comprehensive  as  the  issue  went  along  with 
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it :  for,  if  a  defendant  in  snch  civil  actions  pleaded  the  general  issue,  inatead 
of  a  special  plea,  aiming  at  a  general  deliverance  from  the  charge,  bj  show- 
ing his  jastification  to  the  jury  at  the  trial,  the  Court  protected  its  own 
jurisdiction,  bj  refusing  all  evidence  of  the  facts  on  which  such  justification 
was  founded. 

The  extension  of  the  general  issue  beyond  its  ancient  limits,  and  in  devia- 
tion from  its  true  principle,  has  introduced  some  confusion  into  this  simple 
and  harmonious  system ;  but  the  law  is  substantially  the  same. 

No  man,  at  this  day,  in  any  of  those  actions  where  the  ancient  forms  of 
our  jurisprudence  are  still  wisely  preserved,  *can  possibly  get  at  the  ^4(2141 
opinion  of  a  jury  upon  any  question  not  intended  by  the  constitution  ^  ^ 
for  their  decision.  In  actions  of  debt,  detinue,  breach  of  covenant,  trespass, 
or  replevin,  the  defendant  can  only  submit  the  mere  fact  to  the  jury ;  the 
law  must  be  pleaded  to  the  Court :  if,  dreading  the  opinion  of  the  judges,  he 
conceals  his  justification  under  the  cover  of  a  general  plea,  in  hopes  of  a  more 
favorable  construction  of  his  defence  at  the  trial,  its  very  existence  can  never 
even  come  within  the  knowledge  of  the  jurors;  every  legal  defence  must 
arise  out  of  .fiicts,  and  the  authority  of  the  judge  is  interposed  to  prevent 
their  appearing  before  a  tribunal,  which,  in  such  cases,  has  no  competent 
jurisdiction  over  them. 

By  imposing  this  necessity  of  pleading  every  legal  justification  to  the 
Court,  and  by  this  exclusion  of  all  evidence  on  the  trial  beyond  the  negation 
of  the  fact,  the  courts  indisputably  intended  to  establish,  and  did  in  fact 
effectually  secure,  the  judicial  authority  over  legal  questions  from  all  en- 
croachment or  violation ;  and  it  is  impossible  to  find  a  reason  in  law,  or  in 
common  sense,  why  the  same  boundaries  between  the  fact  and  the  law  sboald 
not  have  been  at  the  same  time  extended  to  criminal  cases  by  the  same  rales 
of  pleading,  if  the  jurisdiction  of  the  jury  had  been  designed  to  be  limited  to 
the  fiiot,  as  in  civil  actions. 

But  no  such  boundary  was  ever  made  or  attempted;  on  the  contniy, 
every  person  charged  with  any  crime  by  an  indictment  or  information  has 
been  at  all  times,  from  the  Norman  conquest  to  this  hour,  not  only  permitted, 
but  even  bound,  to  throw  himself  upon  his  country  for  deliverance,  by  the 
general  plea  of  not  guilty ;  and  may  submit  his  whole  defence  to  the  jary, 
whether  it  be  a  negation  of  the  fact,  or  a  justification  of  it  in  law ;  and  the 
judge  has  no  authority,  as  in  a  civil  case,  to  refuse  such  evidence  at  the  trial, 
as  out  of  the  issue,  and  as  coram  nonjvdtce;  an  authority  which,  in  commoa 
sense,  he  certainly  would  have,  if  the  jury  had  no  higher  jurisdiction  is  one 
case  than  in  the  other.  The  general  plea  thus  sanctioned  by  immemorial 
custom  so  blends  the  law  and  the  fact  together,  as  to  be  inseparable  bat  by 
the  voluntary  act  of  the  jury  in  finding  a  special  verdict :  the  general  in- 
vestigation of  the  whole  charge  is  therefore  before  them ;  and  although  the 
defendant  admits  the  fact  laid  in  the  information  or  indictment,  he,  never- 
theless, under  his  general  plea,  gives  evidence  of  others  which  are  coUateial, 


^referring  them  to  the  judgment  of  the  jury,  as  a  legal  excuse  or  r^iici 
justification ;  and  receives  from  their  verdict  a  complete,  general,  and  ^  ^ 
oonclusive  deliverance. 

Mr.  Justice  Blaokstone,  in  the  fourth  volume  of  his  Commentaries,  p. 
339,  says,  ''  The  traitorous  or  felonious  intent  are  the  points  and  very  gist 
of  the  indictment,  and  must  be  answered  directly  by  the  general  nrntire, 
not  guilty,  and  the  jury  will  take  notice  of  any  defensive  matter,  and  give 
their  verdict  accordingly,  as  effectually  as  if  it  were  specially  pleaded." 

This,  therefore,  says  Sir  Matthew  Hale,  I  H.  PL  Cr.  258,  is  upon  all 
accounts  the  most  advantageous  plea  for  the  defendant :  <<  It  would  be  a 
most  unhappy  case  for  the  judge  himself  if  the  prisoner's  fate  depended  npoo 
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his  direetioos  ;    unhappy  also  for  the  prisoner :  for  if  the  judge's  opinion 
must  rule  the  verdict,  the  trial  hj  jary  would  be  useless." 

The  concloaive  operation  of  the  Terdict  when  given,  and  the  security  of 
the  jury  from  all  oonsequences  in  giving  it,  renders  the  contrast  between 
criming  and  civil  cases  striking  and  complete.  When  the  verdict  is  for  the 
defendant,  no  new  trial  can  be  granted,  as  it  may  in  a  civil  action  :  the  Court, 
however  they  may  disapprove  of  the  acquittal,  has  no  authority  to  award 
one ;  for  there  is  no  precedent  of  any  such  upon  record,  and  the  discretion  of 
the  Court  is  oircomscribed  by  the  law. 

Neither  can  the  jurors  be  attainted  by  the  crown.  In  Bushel's  case,  that 
learned  and  excellent  judge  Lord  Yauqhan  expressed  himself  thus,  Yaugh. 
146:  ''There  is  no  case  in  all  the  law  of  an  attaint  for  the  king,  nor  any 
opinion  but  that  of  Thyrning,  10  Hen.  4,  title  Attaint,  60,  64,  for  which 
there  is  no  warrant  at  ]§w,  though  there  be  other  specious  authority  against 
it,  touched  hy  none  that  have  argued  this  case." 

(Lord  Mansfisld. — To  be  sure  it  is  so.) — Since  that  is  clear,  it  is  un- 
necessary to  trouble  the  Court  farther  upon  it :  indeed  there  is  no  authority 
to  be  found  for  such  an  attaint,  but  a  dictum  in  Fitzherbert's  Natura  Bre- 
oiam,  p.  107,  and  on  the  other  hand  the  doctrine  of  Bushel's  case  is  expressly 
agreed  to  in  very  modem  times.  Lord  Raym.  403. 

pii^-i  ^If  then  the  Court  will  reflect  but  for  a  moment  upon  this  com- 
*-  -'  parative  view  of  criminal  and  civil  cases,  how  can  it  be  seriously 
contended,  not  merely  that  there  is  no  difference,  but  that  there  is  any  the 
lemotest  similarity  between  them  ?  In  the  one  case,  the  power  of  accusation 
begins  from  the  Court ;  in  the  other  from  the  people  only,  forming  a  grand 
pry.  In  the  one,  the  defendant  must  plead  a  special  justification,  the  merits 
of  which  can  only  be  decided  by  the  judges ;  in  the  other,  he  may  throw  him- 
self for  general  deliverance  upon  his  country.  In  the  first,  the  Court  may 
award  a  new  trial  if  the  verdict  for  the  defendant  be  contrary  to  the  evidence 
or  the  law ;  in  the  last,  it  is  conclusive  and  unalterable ;  and  to  crown  the 
whole,  the  king  never  had  that  process  of  attaint  which  belonged  to  the 
meanest  of  his  subjects. 

When  these  things  are  attentively  considered,  it  might  be  asked  of  those 
who  are  still  disposed  to  deny  the  right  of  the  jury  to  investigate  the  whole 
charge,  whether  such  a  solecism  can  be  conceived  to  exist  in  any  human 
government,  much  less  in  the  most  refined  and  exalted  in  the  world,  as  that 
>  power  of  supreme  judicature  should  be  conferred  at  random  by  the  blind 
forms  of  the  law,  where  no  right  was  intended  to  pass  with  it,  and  which  was 
upon  no  occasion,  and  under  no  circumstance,  to  be  exermsed ;  which,  though 
exerted  notwithstanding  in  every  age,  and  in  a  thousand  instances,  to  the 
eonfosion  and  discomfiture  of  fixed  magistracy,  should  never  be  checked  by 
Mthority,  but  should  continue  on  from  century  to  century,  the  revered 
P^udian  of  liberty  and  of  life,  arresting  the  arm  of  the  most  headstrong 
government  in  the  worst  of  times,  without  any  power  in  the  crown  or  its 
jttdges  to  touch,  without  its  consent,  the  meanest  wretch  in  the  kingdom,  or 
even  to  ask  the  reason  and  principle  of  the  verdict  which  ac»quits  him.  That 
sach  a  system  should  prevail  in  a  country  like  England,  without  either  the 
^giaal  institution  or  the  acquiescing  sanction  of  the  legislature,  is  impossi- 
ble. No  talents  can  reconcile,  no  authority  can  sanction,  such  an  absurdity ; 
the  common  sense  of  the  world  revolts  at  it. 

Haying  established  this  important  right  in  the  jury,  beyond  all  possibility 
ef  cavil  or  controversy ,  it  remains  to  show  that  its  existence  is  not  merely 
eoDsistent  with  theory,  but  is  illustrated  and  confirmed  by  the  universiU 
practice  of  all  judges ;   not  even  excepting  Mr.  Justice  Forsteb  himself, 


374  Rex  v.  Shipley.    M.  T.  1784.  [117 

*wbo8e  writings  have  been  cited  in  support  of  the  contrary  o|union.  r^i  27-1 
How  a  man  expresses  his  abstract  ideas  is  bat  of  little  importance  l>  ^ 
when  an  appeal  can  be  made  to  his  plain  directions  to  others,  and  to  his  own 
particular  conduct;  bat  even  none  of  his  expressions,  when  properlj  con- 
sidered and  understood,  militate  against  the  present  position. 

In  a  passage  in  his  book  on  the  criminal  law,  he  expresses  himself  thos. 
Post.  PI.  Gr.  256:  <<The  construction  which  the  law  putteth  upon  £act 
STATED  AND  AGREED  OR  FOUND  by  a  juiy  it  in  all  ca9U  undoubtedly  ike 
proper  province  of  the  Court." 

Now,  if  we  were  to  stop  here,  though  the  author  never  intended  we  shoold, 
as  is  evident  from  the  rest  of  the  sentence,  and  to  take  it  as  a  substantive 
proposition,  the  slightest  attention  must  discover  that  it  is  not  repugnant  to 
anything  which  has  been  just  said.     Facts  stated  and  agreed,  or  facts  found 
by  a  jury,  which  amounts  to  the  same  thing,  constiitute  a  special  verdict ; 
and  who  ever  supposed  that  the  lai^  upon  a  special  verdict  was  not  the  pro- 
vince of  the  Court  ?     Who  ever  denied  that  where  upon  a  general  issue  the 
parties  choose  to  agree  upon  facts,  and  to  state  them,  or  the  jury  choose 
voluntarily  to  find  them  without  drawing  the  legal  conclusion  themselves, 
that  in  such  instances  the  Court  is  to  draw  it  ?    That  Mr.  Justice  Fobstes 
meant  nothing  more  than  that  the  Court  was  to  judge  of  the  law  when  the 
jury  thus  voluntarily  prays  its  assistance  by  special  verdict,  is  evident  from 
his  words  which  follow ',  for  he  immediately  goes  on  to  say,  in  cases  of  doubt 
and  REAL  difficulty,  it  is  therefore  commonly  recommended  to  the  jury  to 
state  facts  and  circumstances  in  a  special  verdict :  but  neither  here,  nor  ia 
any  other  part  of  his  works,  is  it  said  or  insinuated  that  they  are  bound  to  do 
80,  but  at  their  own  free  discretion:  indeed  the  very  term  recommended 
admits  the  contrary,  and  requires  no  commentary.    The  wisdom  or  expe- 
diency of  such  a  recommendation,  in  those  cases  of  doubt,  can  never  be 
disputed ;  to  contend  for  the  existence  of  such  an  important  right  is  veiy 
different  from  arguing  in  favor  of  rashness  and  precipitation  in  the  exercise 
of  it. 

It  is  no  denial  of  jurisdiction  to  tell  the  greatest  magistrate  upon  earth  to 


take  good  counsel  in  cases  of  real  doubt  and  difficulty.    Judges  upon  triab, 

~ie  *law  is  indisputable,  often  refer  it  to  be  r#iiQi 

more  solemnly  argued  before  the  Court ;  and  this  Court  itself  often  ^       ^ 


whose  authority  to  state  the 


holds  a  meeting  of  the  twelve  judges  before  it  decides  on  a  point  upon  its 
own  records,  of  which  the  others  have  confessedly  no  cognisance  till  it 
comes  before  them  by  the  writ  of  error  of  one  of  the  parties.  These 
instances  are  monuments  of  wisdom,  integrity,  and  discretion,  but  thej  do 
not  bear  in  the  remotest  degree  upon  jurisdiction :  the  sphere  of  jurisdietioD 
is  measured  by  what  may  or  may  not  be  decided  by  any  given  tribunal  with 
legal  effect,  not  by  the  rectitude  or  error  of  the  decision.  If  the  jarjt 
according  to  these  authorities,  may  determine  the  whole  matter  by  their 
verdict,  and  if  the  verdict  when  given  is  not  only  final  and  unalterable,  bot 
must  be  enforced  by  the  authority  of  the  judges,  and  executed,  if  resisted, 
by  the  whole  power  of  the  state,  upon  what  principle  of  government  or 
reason  can  it  be  argued  not  to  be  law  r  That  the  jury  are  in  this  exaet  pr^ 
dicament  is  confessed  by  Mr.  Justice  Forster;  for  he  concluded  with  sajiDg^ 
that  when  the  law  is  clear,  the  jury,  under  the  .direction  of  the  Coort,  in 
point  of  law  may,  and,  if  they  are  well  advised,  will  ahoayt  find  a  general 
verdict  conformably  to  such  direcHons. 

This  is  likewise  consistent  with  the  position  now  contended  for :  if  the  Uv 
be  clear,  we  may  presume  that  the  judge  states  it  clearly  to  the  jury;  sod 
if  he  does,  undoubtedly  the  jury,  if  they  are  well  advised,  will  find  aocordiBg 
to  such  directions;  for  they  have  not  a  capricious  discretion  to  make  law  it 
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their  pleamire,  but  are  bound  in  conscience,  as  well  as  judges  are,  to  find  it 
truly;  mod,  generally  speaking,  the  learning  of  the  judge  who  presides  at  the 
Irial  affords  them  a  eafe  support  and  direction. 

The  same  practice  of  judges  in  stating  the  law  to  the  jury,  as  applied  to 
the  particolar  case  before  them,  appears  likewise  in  the  case  of  Rex  v.  Oneby, 
B.  K,  2  Lord  Rajm.  1494 :  <<  On  the  trial  the  judge  directs  the  jury  thus : 
if  you  believe  such  and  such  witnesses,  who  have  sworn  to  such  and  such 
£KtB,  the  kiUing  of  ike  deeeoied  appean  to  be  with  malice  pr^penu  ;  but  if 
you  do  not  believe  theniy  then  you  ought  to  find  him  guilty  of  manslaughter : 
and  the  jury  may,  if  they  think  proper,  give  a  genenu  verdict  of  murder  or 
maaslanghter,  hut  i/ihey  decline  giving  a  general  verdict,  and  will  find  the  facts 
P1191  ^P^^^'^ly*  ^0  Court  is  then  to  form  their  judgment  from  the  facts 
^  ^  found,  whether  the  defendant  be  guilty  or  not  guilty,  i.  e.,  whether 
the  act  was  done  with  malice  and  deliberation  or  not." 

Surely  language  can  express  nothing  more  plainly  or  unequivocally  than 
that  where  the  general  issue  is  pleaded  to  an  indictment,  the  law  and  the 
&et  are  both  before  the  jury;  and  that  the  former  can  never  be  separated 
from  the  latter,  for  the  judgment  of  the  Court,  unless  by  their  own  sponta- 
neous act  :  for  the  words  are,  /'  If  they  decline  giving  a  general  verdict,  and 
will  find  the  facts  specially,  the  Court  is  then  to  form  their  judgment  from 
the  facts  found.''  So  that  after  a  general  issue  joined,  the  authority  of  the 
Court  only  commences  when  the  jury  chooses  to  decline  the  decision  of  the 
law  by  a  general  verdict ;  the  right  of  declininff  which  legal  determination 
is  a  privilege  conferred  on  them  by  the  statute  of  Westm.  2,  and  by  no  means 
a  restriction  of  their  powers. 

But  another  very  important  view  of  the  subject  remains  behind ;  for  sup- 
posing it  had  been  impossible  to  establish  that  contrast  between  criminal  and 
civil  cases,  which  is  now  too  clear  not  only  to  require,  but  even  to  justify, 
another  observation,  the  argument  would  lose  nothing  by  the  failure ;  the 
similarity  between  criminal  and  civil  cases  derives  all  its  application  to  the 
argument  from  the  learned  judge's  supposition,  that  the  jurisdiction  of  the 
jury  over  the  law  was  never  contended  for  in  the  latter,  and  consequently  on 
a  principle  of  equality  could  not  be  supported  in  the  former ;  whereas  it  can 
inoontestably  be  demonstrated  in  both.  This  application  of  the  argument  is 
plain  from  the  words  of  the  charge :  '<  If  the  jury  could  find  the  law,  it  would 
undoubtedly  hold  in  civil  cases  as  well  as  criminal :  but  was  it  ever  supposed 
that  a  jury  was  competent  to  say  the  operation  of  a  fine,  or  a  recovery,  or  a 
warranty,  which  arc  mere  questions  of  law  V*^ 

The  answer  to  this  question  is,  that  the  competency  of  the  jury  in  such 

cases  is  contended  for  to  the  full  extent,  both  by  Littleton  and  by  Coke : 

they  cannot  indeed  decide  upon  them  de  planoj  which,  as  Yaughan  truly  says, 

is  anintelligible,  because  an  unmixed  question  of  law  can  by  no  possibility 

r*1201^^®  before  them  for  decision;  but  whenever  *(which  very  often 

^       -'  happens)  the  operation  of  a  fine,  a  recovery,  a  warranty,  or  any  other 

Kcord  or  conveyance  known  to  the  law  of  England,  comes  forward,  mixed 

^th  the  fact  on  the  general  issue,  the  jury  have  then  most  unquestionably 

&  right  to  determine  it;  and  what  is  more,  no  other  authority  possibly  can ', 

^^^cause  when  the  genend  issue  is  permitted  by  law,  these  questions  cannot 

appear  on  the  record  for  the  judgment  of  the  Court ;  and  although  it  can 

^Qt  a  new  trial,  yet  the  same  question  must  ultimately  be  determined  by 

jnother  jury.     This  is  not  only  self-evident  to  every  lawyer,  but,  as  has  just 

>^Q  hinted,  is  expressly  laid  down  by  Littleton,  §  368.     "  Also  in  such  case 

^here  the  inquest  may  give  their  verdict  at  large,  if  they  will  take  upon 

^^  the  knowledge  of  the  law  upon  the  matter,  they  may  give  their  verdict 

1  Folio  account  of  the  trial,  p.  49. 
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generally,  as  it  is  put  in  their  charge :  as  id  the  case  aforesaid  they  niaj  -vrell 
say,  that  the  lessor  did  not  disseise  the  lessee,  if  they  will."  Lord  CoKf, 
in  his  commentary  on  this  section,  confirms  Littleton,  saying,  that  in  doubt- 
ful cases  they  should  find  specially  for  fear  of  an  attaint;  and  it  is  plain  tliat 
the  statute  of  Westm.  2  was  made  either  to  give  or  to  confirm  the  rigbt  of 
the  jury  to  find  the  matter  specially^  if  they  would,  leaving  their  jurisdietioii 
over  the  law,  as  it  stood  hy  the  common  law,  G.  30.  The  words  of  the 
statute  of  Westm.  2  are,  ''  Ordinatum  est  quodjusttciarii  ad  cutizas  eapi 
dat  auignatiy  non  catnpeUantjuralores  dicereprecue  nsitdiueUina  vd\ 
dummodo  dir^re  vclueritU  verUatem  factij  elpetere  avxiUvm  euri»" 

From  these  words  it  should  appear,  that  the  jurisdiction  of  the  jury  OTer 
the  law,  when  it  came  hefore  them  on  the  general  issue,  was  so  vested  in 
them  by  the  constitution,  that  the  exercise  of  it  in  all  cases  had  been  oon- 
sidered  to  be  compulsory  upon  them,  and  that  this  act  was  a  legblative  relief 
from  that  compulsion  in  the  cnse  of  an  assise  of  disseisin  :  it  is  equally  pZaio 
from  the  remaining  words  of  the  act,  that  their  jurisdiction  remaioed  ms 
before  :  "  Sed  si  tponte  vdint  dxcere^  quod  disseisina  est,  vel  non,  admiUatur 
eorum  vere  dictum,  sub  suo  pertculo.'* 

But  the  most  material  observation  upon  this  statute,  as  applicable  to  the 
present  subject,  is  that  the  terror  of  the  attaint  from  which  it  was  passed  to 
relieve  them  having  (as  has  been  shown)  no  existence  in  cases  of  crime,  the 
act  only  '''extended  to  relieve  the  jury  at  their  discretion  from  finding  p^|2Ti 
the  law  in  civil  actions ;  and  consequently  it  is  only  from  custom,  ^  -' 
and  not  from  positive  law,  that  they  are  not  even  compellable  to  give  a 
general  verdict,  involving  a  judgment  of  law,  on  every  criminal  trial. 

These  principles  and  authorities  certainly  establish  that  it  is  the  duty  of 
the  judge,  on  every  trial  where  the  general  issue  is  pleaded,  to  give  to  the 
jury  his  opinion  on  the  law  as  applied  to  the  case  before  them ;  and  that  they 
must  find  a  general  verdict  comprehending  a  judgment  of  law,  unless  they 
choose  to  refer  it  specially  to  the  Court. 

But  we  are  here  in  a  case  where  it  is  contended  that  the  duty  of  the  judge 
is  the  direct  contrary  of  this;  that  he  is  to  give  no  opinion  at  all  to  the  jury 
upon  the  law  as  applied  to  the  case  before  them ;  that  they  likewise  are  to 
refrain  from  all  consideration  of  it,  and  yet  that  the  very  same  general  ver- 
diet,  comprehending  both  fact  and  law,  is  to  be  given  by  them  as  if  the  whole 
legal  matter  had  been  summed  up  by  the  one  and  found  by  the  other. 

It  is  impossible  to  comprehend  the  principle  on  which  such  a  practice  pro- 
ceeds. Nothing  more  was  contended  for  at  the  trial  than  the  very  practioe 
recommended  by  Mr.  Justice  Forster  and  Lord  Baymond.  The  jury  were 
addressed  upon  the  law  with  all  possible  respect  and  deference  for,  and  iodeed 
with  very  marked  personal  attention  to,  the  learned  judge.  So  hi  from 
urging  the  jury  dogmatically  to  think  for  themselves  without  his  constita- 
tional  assistance,  his  opinion  was  called  for  on  the  question  of  libel ;  and 
they  were  told  that,  if  he  should  tell  them  distinctly  the  paper  indicted  was 
libellous,  though  I  should  not  admit  that  they  were  bound  at  all  events  to 
give  effect  to  it  if  they  felt  it  to  be  innocent,  yet  that  they  ought  not  to  go 
against  the  charge  without  great  consideration ;  but  if  he  should  shut  himself 
up  in  silence,  giving  no  opinion  at  all  upon  the  criminality  of  the  paper,  from 
which  alone  any  guilt  could  be  fastened  on  the  publisher,  and  should  narrow 
their  consideration  to  the  publication,  a  protest  was  entered  against  their 
finding  a  verdict  affixing  the  epithet  of  ffutlfy  to  the  mere  fact  of  publishiog 
a  paper,  the  guilt  of  which  they  had  not  investigated. 

If,  after  this  address  to  the  jury,  the  learned  judge  had  told  them  that,  io 
his  opinion,  the  paper  was  a  libel,  but  still  leaving  it  to  their  judgmentS| 
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pciooi  ^°^'  leaTing  likewise  the  ^defendant's  eyidenoe  to  their  consideration, 
I  "  •>  had  farther  told  them,  that  he  thought  it  did  not  exculpate  the  pub- 
lication ;  and  if,  in  consequenoo  of  such  directions,  the  jury  had  found  a  ver- 
dict for  the  crown,  the  present  motion  for  a  new  trial  would  never  have  been 
made;  becaase  such  a  verdict  of  guilty  must  have  been  looked  upon  as 
founded  on  the  opinion  of  the  jury  on  the  whole  matter  as  left  to  their  con- 
sideration, and  the  defendant  must  have  sought  his  remedy  by  arrest  of 
judgment  on  the  record. 

But  the  learned  judge  took  a  direct  contrary  course.  He  gave  no  opinion 
at  all  on  the  guilt  or  innocence  of  the  paper ;  he  took  no  notice  of  the  defen* 
daDt's  evidence  of  intention ;  told  the  jury,  in  the  most  explicit  terms,  that 
neither  the  one  nor  the  other  were  within  their  jurisdiction;  and,  upon  the 
mere  fact  of  publication,  directed  a  general  verdict  comprehending  the  epithet 
of  guilty^  after  having  expressly  withdrawn  from  the  jury  every  considera- 
tion of  the  merits  of  the  paper  published,  or  the  intention  of  the  publisher, 
from  which  it  is  admitted  on  all  hands  the  guilt  of  publication  could  alone 
have  any  existence. 

The  present  motion  is  therefore  founded  upon  this  obvious  and  simple 
principle,  that  the  defendant  has  had  in  fact  no  trial,  having  been  found 
gnilty  without  any  investigation  of  his  guilt,  and  without  any  power  left  to 
the  jury  to  take  cognisance  of  his  innocence.  It  is  easy  to  show  that  the 
jury  could  not  possibly  conceive  or  believe,  from  the  judge's  charge,  that 
they  had  any  jurisdiction  to  acquit  him,  however  they  might  have  been  im- 
preased  even  with  the  merit  of  the  publication,  or  convinced  of  his  meritorious 
intention  in  publishing  it ;  nay,  what  is  worse,  while  the  learned  judge  totally 
deprived  them  of  their  whole  jurisdiction  over  the  question  of  libel,  and  the 
defendant's  seditious  intention,  he  at  the  same  time  directed  a  general  verdict 
of  guilty,  which  comprehended  a  judgment  upon  both. 

This  construction  of  the  learned  judge's  direction  is  founded  wholly  on  the 
language  in  which  it  was  communicated ;  and  it  will  be  no  answer  to  such 
Gonstruction,  that  no  such  restraint  was  meant  to  be  conveyed  by  it.  If  the 
learned  judge's  intentions  were  even  the  direct  contrary  of  his  expressions, 
yet  if,  in  consequence  of  that  which  was  expressed,  though  not  intended,  the 
jury  were  abridged  of  a  jurisdiction  which  belonged  to  them  by  law,  and  in 
r*1231  ^^  ^exercise  of  which  the  defendant  had  an  interest,  he  is  equally  a 
^  sufferer,  and  the  verdict  given  under  such  misconception  of  authority 
IB  equally  void.  The  application  ought  therefore  to  stand  or  fall  by  the 
charge  itself;  upon  which,  disclaiming  all  disingenuous  cavilling,  the  defen- 
dant is  certainly  bound  to  show  that,  from  the  general  result  of  it,  fairly  and 
liberally  interpreted,  the  jury  could  not  conceive  that  they  had  any  right  to 
extend  their  consideration  beyond  the  bare  fact  of  publication,  so  as  to  acquit 
the  defendant  by  a  judgment  founded  on  the  legality  of  the  dialogue,  or  the 
honesty  of  the  intention  in  publishing  it. 

Id  order  to  understand  the  learned  judge's  direction,  it  must  be  recollected 
that  it  was  addressed  to  them  in  answer  to  what  had  been  contended  for  on 
the  part  of  the  defendant ;  which  was  nothing  more  than  that  these  two  con- 
siderations ought  to  rule  the  verdict;  and  it  will  be  seen  that  the  charge,  on 
the  contrary,  not  only  excluded  both  of  them  by  general  inference,  but  by 
expressions,  arguments,  and  illustrations,  the  most  studiously  selected  to 
convey  that  exclusion,  and  to  render  it  binding  on  the  consciences  of  tho 

After  telling  them,  in  the  very  beginning  of  his  charge,  that  the  single 
^lucstion  for  tncir  decision  was,  whether  tho  defendant  had  published  the 
P&mphlet,  be  declared  to  them,  that  it  was  not  even  allowtd  to  him,  as  the 
i^dge  trying  the  cause,  to  say  whether  it  was  or  was  not  a  libel ;  for  that  if 
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he  should  say  it  was  no  libel,  and  they,  following  his  direodon,  should  acquit 
the  defendant,  they  would  thereby  deprive  the  prosecutor  of  his  writ  of  error 
upon  the  reoord,  which  was  one  of  his  dearest  birthrights.  The  law,  he 
said,  was  equal  between  the  prosecutor  and  the  defendant;  that  a  verdict  of 
aoquittal  would  dose  the  matter  for  ever,  depriving  him  of  his  appeal ;  and 
that  whatever  therefore  was^upon  the  record  uxz$  not  for  their  deeifum,  but 
might  be  carried,  at  the  pleasure  of  either  party,  to  the  House  of  Lords. 

Surely,  language  could  not  convey  a  limitation  upon  the  right  of  the  juiy 
over  the  question  of  libel,  or  the  intention  of  the  publisher,  more  positive  or 
more  universal.  It  was  positive,  inasmuch  as  it  held  out  to  them  that  such 
a  jurisdiction  oould  not  be  entertained  without  injustice;  and  it  was  uni- 
versal, because  the  principle  bad  no  special  application  *to  the  parti-  p^tn ii 
cular  circumstances  of  that  trial,  but  subjected  every  defendant,  upon  I-  -* 
every  prosecution  for  a  libel,  to  an  inevitable  conviction  on  the  mere  proof  d 
publishing  anything^  though  both  judge  and  jury  might  be  convinced  that 
the  thing  published  was  innocent  and  even  meritorious. 

This  commentary  runs  no  hazard  of  contradiction  from  any  man  whose 
reason  is  not  disordered.  For,  if  the  prosecutor  in  every  case  has  a  birth- 
right by  law  to  have  the  question  of  libel  left  open  upon  the  record,  which 
it  can  only  be  by  a  verdict  of  conviction  on  the  single  fact  of  publishing ;  no 
legal  right  can  at  the  same  time  exist  in  the  jury  to  shut  out  that  questioa 
by  a  verdict  of  acquittal  founded  upon  the  merits  of  the  publication,  or  the 
innocent  mind  of  the  publisher. 

Rights  that  are  repugnant  and  contradictory  cannot  be  co-existent  The 
jury  can  never  have  a  constitutional  right  to  do  an  act  beneficial  to  the  defen- 
dant, which,  when' done,  deprives  the  prosecutor  of  a  right  which  the  same 
constitution  has  vested  in  him.  No  right  can  belong  to  one  person,  the 
exercise  of  which,  in  every  instance,  must  necessarily  work  a  wrong  to 
another.  If  the  prosecutor  of  a  libel  has,  in  every  instance,  the  privilege  to 
try  the  merits  of  his  prosecution  before  the  judges,  the  jury  can  have  no 
right,  in  any  instance,  to  preclude  his  appeal  to  them  by  a  general  verdict 
for  the  defendant 

The  jury,  therefore,  from  this  part  of  the  charge,  must  necessarily  hsTe 
felt  themselves  absolutely  limited  (it  might  be  said  even  in  their  powers)  to 
the  fact  of  publication ;  because  the  highest  restraint  upon  good  men  is  to 
convince  them  that  they  cannot  break  loose  from  it  witnout  injustice;  and 
the  power  of  a  good  citisen  is  never  more  effectually  destroyed  than  when  he 
is  made  to  believe  that  the  exercise  of  it  will  be  a  breach  of  his  duty  to  the 
public,  and  a  violation  of  the  laws  of  his  country. 

But,  since  equal  justice  between  the  prosecutor  and  the  defendant  is  the 
pretence  for  this  abridgment  of  jurisdiction,  let  us  examine  a  little  how  it  ii 
affected  by  it 

Do  the  prosecutor  and  the  defendant  really  stand  upon  an  equal  footing  by 
this  mode  of  proceeding  ?  With  what  decency  this  can  be  alleged  I  leave 
those  to  answer  who  know  that  it  is  only  by  the  indulgence  of  ^e  connael 
for  the  prosecution  *that  the  defendant  is  not  at  this  moment  inp^ioei 
prison,*  while  we  are  discussing  this  supposed  equality.  L    '  J 

Besides,  the  judgment  of  the  Court,  though  not  final  in  the  constitotioSf 
and  therefore  not  bmding  on  the  prosecutor,  is  absolutely  conclusive  on  the 
defendant.  If  this  Court  pronounce  the  record  to  contain  no  libel,  and  arrest 
the  judgment  on  the  verdict,  the  prosecutor  may  carry  it  to  the  Hoose  of 

1  The  Court  ordered  the  dean  to  be  committed  on  the  motion  for  the  new  trial,  ibI 
said,  they  had  no  discretion  to  suffer  him  to  be  at  large,  without  consent,  after  hit 
appearance  in  court  on  conriction.  Upon  which  Bearcroft  gave  his  oonaent  that  th« 
dean  ahould  remain  at  large  upon  bait 
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Lords;  and,  pending  his  writ  of  error,  remainB  HDtouohed  by  yoar  deoision. 
Bot  if  judgment  be  against  the  defendant^  it  is  only  at  the  discretion  of  the 
crown  (as  it  is  said),  and  not  of  right,  that  he  can  prosecute  any  writ  of 
error  at  all ;  and  even  if  he  finds  no  obstruction  in  that  quarter,  it  is  but  at 
the  best  an  appeal  for  the  benefit  of  public  liberty,  from  which  he  himself 
ean  hare  no  personal  benefit ;  for  the  writ  of  error  being  no  mpertedeasj  the 
punishment  is  inflicted  on  him  in  the  mean  time. 

In  the  case  of  Sex  v.  Home,  this  Court  imprisoned  him  for  publishing  a 
Ubel  upon  its  own  judgment,  pendine  his  appeal  from  its  justice ;  and  he  had 
suffered  the  utmost  rigor  which  the  hw  imposed  upon  him  as  a  criminal,  at 
the  time  that  the  House  of  Lords,  with  the  assistance  of  the  twelve  judges  of 
finglandy  were  assembled  to  determine  whether  he  had  been  guilty  of  any 
crime.  That  ease  is  not  mentioned  as  hard  or  rigorous  on  Home,  as  an  in- 
dividual :  it  is  the  general  coarse  of  practice ;  but  surely  that  practice  ought 
to  put  an  end  to  thu  argument  of  equality  between  prosecutor  and  prisoner. 
Would  it  not  be  adding  insult  to  injury,  to  tell  an  innocent  man  who  is  in 
a  dungeon  pending  his  writ  of  error,  and  of  whose  innocence  both  judge  and 
jury  were  convinced  at  the  trial,  that  he  is  in  equal  scales  with  his  prosecu* 
tor,  who  is  at  large,  because  he  has  an  opportunity  of  deciding,  after  the 
expiration  of  his  punishment,  that  the  prosecution  had  been  unfounded,  and 
his  sufferings  unjust  t 

By  parity  of  reasoning,  a  prisoner  in  a  capital  case  is  to  be  hanged  in  the 
mean  time  for  the  benefit  of  equal  justice ;  leaving  his  executors  to  fight  the 
battle  out  with  his  prosecutors  upon  the  record,  through  every  court  in  the 
r*1^61  ^^S^^™  -  ^^7  which  at  last  his  attainder  must  be  reversed,  and  the 
^  "  -^  blo^  of  his  posterity  remain  uncorrapted.  What  justice  can  be 
more  impartial  or  equal  ? 

So  much  for  this  right  of  the  prosecutor  of  a  libel  to  compel  a  jury,  in 
every  case,  generally  to  convict  a  defendant,  on  the  fact  of  publication,  or  to 
find  a  special  verdict, — ^a  right  unheard  of  before  since  the  birth  of  the  con- 
stitution ;  not  even  founded  upon  any  equality  in  fact,  even  if  such  a  shock- 
ing parity  could  exist  in  law,  and  not  even  contended  to  exist  in  any  other 
<iue,  where  private  men  become  the  prosecutors  of  crimes  for  the  ends  of 
public  justice. 

It  can  have,  generally  speaking,  no  existence  in  any  prosecution  for  felony ; 
Wause  the  general  description  of  the  crime  in  such  indictments,  for  the 
moBt  part,  shuts  out  the  leoal  question  in  the  particular  instance,  from  ap- 
peariDg  on  the  record  }  and  for  the  same  reason  it  can  have  no  place  even  in 
appeals  of  death,  &c.,  the  only  cases  where  prosecutors  appear  as  the  avengers 
of  their  own  private  wrongs,  and  not  as  the  representatives  of  the  crown. 

The  learned  judge  proceeded,  next,  to  establish  the  same  universal  limita- 
tion upon  the  power  of  the  jury,  from  the  history  of  different  trials,  and  the 
practice  of  former  judges  who  presided  at  them.  And  here  it  must  be,  as 
through  the  whole  course  of  the  proceeding  it  always  has  been  acknowledged, 
^at  the  learned  judge's  misdirection  in  his  charge  was  not  peculiar  to  him- 
Klf ;  it  was  only  the  resistance  of  the  defendant's  evidence,  and  what  passed 
after  the  jury  returned  into  court  with  the  verdict,  that  was  ever  considered 
ta  a  departure  from  all  precedents :  the  rest  had  undoubtedly  the  sanction 
of  several  modem  cases;  and  I  should  be  distinctly  understood,  that  the 
motion  for  a  new  trial  is  partly  founded  in  opposition  to  these  decisions. 

It  is  necessary  to  take  notice  of  some  of  them,  as  they  occur  in  the  learned 
judge's  charge;  for  although  he  is  not  responsible  for  the  rectitude  of  those 
precedents  which  he  only  cited  in  support  of  it,  yet  the  defendant  is  unques- 
tionably entitled  to  a  new  trial,  if  their  principles  are  not  ratified  by  the 
Court:  for  whenever  the  learned  judge  cited  precedents  to  warrant  the  limi- 


380  Rex  v.  Shipley.    M.  T,  1784.  [126 

tation  on  the  province  of  the  jary  imposed  by  hia  own  authoiitj,  it  was  sack 
an  adoption  of  the  doctrines  they  contained,  as  made  them  a  mle  to  the  jory 
in  their  decision. 

First,  then,  the  learned  jadge,  to  overtam  the  argument  *with   nioi^ 
the  jury  for  their  jtirisdiction  over  the  whole  charge,  opposed  yonr  ^    "   ' 
lordship's  established  practice  for  eight-and-twenty  years ;  and  the  waght  of 
this  sreat  authority  was  increased  by  the  general  manner  in  which  it  was 
stated ;  for  there  are  no  expressions  of  your  lordship's  in  any  of  the  reported 
cases  which  go  the  length  contended  for.     The  practice,  indeed,  is  foUy  war- 
ranted by  them ;  but  we  do  not  meet  with  the  principle  which  can  alone 
vindicate  that  practice  £airly  and  distinctly  avowed.     The  learned  judge, 
therefore,  referred  to  the  charge  of  Raymond,  Chief  Justice,  in  the  case  of 
Rex  V.  Franklin,  in  which  the  universal  limitation  contended  for  is  indeed 
laid  down,  not  only  in  the  most  unequivocal  expressions,  but  the  ancieot 
jurisdiction  of  juries,  resting  upon  all  the  authorities  now  cited,  treated  as  a 
ridiculous  notion,  which  had  just  been  taken  up  a  little  before  the  year  1731, 
and  which  no  man  living  had  ever  dreamed  of  before.     The  learned  judge 
observed  that  Lord  Raymond  stated  to  the  jury  on  Franklin's  trial  that  there 
were  three  questions :  the  first  was,  the  fact  of  publishing  the  Craftsman : 
secondly,  whether  the  averments  in  the  information  were  true :  but  that  the 
third,  viz.,  whether  it  was  a  libel,  was  merely  a  question  of  law,  with  which 
the  jury  had  nothing  to  do,  as  had  been  then  of  late  thought  by  some  people, 
who  ought  to  have  known  better. 

This  direction  of  Lord  Raymond's  was  fully  ratified,  and  adopted  in  all 
its  extent,  and  given  to  the  jury,  on  the  present  trial,  with  several  others  of 
the  same  import,  as  an  unerring  guide  for  their  conduct;  and  surely  human 
ingenuity  could  not  frame  a  more  abstract  and  universal  limitation  upoo 
their  right  to  acquit  the  defendant  by  a  general  verdict ;  for  Lord  Raymond's 
expressions  amount  to  an  absolute  denial  of  the  right  of  the  jury  to  fiod  the 
defendant  not  guilty,  if  the  publication  and  innuendoes  are  proved.  '<  Libel 
or  no  libel  is  a  question  of  law  with  which  you,  the  jury,  have  nothing  to 
do."  How  then  can  they  have  any  right  to  give  a  general  verdict,  consis- 
tently with  this  declaration  ?  Can  any  man  in  his  senses  collect  that  he  has 
a  right  to  decide  on  that  with  which  he  has  nothing  to  do? 

But  it  is  needless  to  comment  on  these  expressions,  for  the  jury  were  like- 
wise told  by  the  learned  judge  himself,  that,  if  they  believed  the  &ct  of 
publication,  they  were  bound  to  find  the  defendant  guilty ;  and  it  will  haidlj 
be  contended,  *that  a  man  has  a  right  to  refrain  from  doing  that  r^iogi 
which  he  is  bound  to  do.  ^      ^ 

The  counsel  on  the  other  side  explained  this  expression  to  have  meant  onlj 
that  there  was  a  religious  and  moral  obligation  upon  them  to  refiain  from 
the  exercise  of  it. 

Now,  if  the  principle  which  imposed  that  obligation  had  been  alleged  to 
be  special,  applying  only  to  the  particular  case  of  the  Dean  of  St.  Asaph^ 
and  consequently  consistent  with  the  riehts  of  the  jury  to  a  more  enlarged 
jurisdiction  in  other  instances ;  telling  the  jury  that  they  were  bound  to  con- 
vict on  proof  of  publication  might  be  plausibly  construed  into  a  recommen- 
dation to  refrain  from  the  exercise  of  their  right  in  that  case,  and  not  to  a 
general  denial  of  its  existence  :  but  the  moment  it  is  recollected,  that  the 
principle  which  bound  them  was  not  particular  to  the  instance,  but  abstract 
and  universal,  binding  alike  in  every  prosecution  for  a  libel,  it  requires  no 
logic  to  pronounce  the  expression  to  be  an  absolute,  unequivocal,  and  uni- 
versal denial  of  the  right 

But  the  jury  were  not  only  limited  by  these  modem  precedents,  which 
certainly  have  an  existence,  but  with  still  greater  effect  by  the  learned  jadge's 
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declaration,  that  some  of  those  ancient  anthorities  on  which  had  been  princi- 
pally rested  the  establishment  of  their  jurisdiction,  had  not  merely  been  ovcr- 
roled,  but  were  inapplicable.  That,  for  instance,  even  in  Bushel's  case,  which 
bad  been  greatlj  depended  on,  the  Court  had  said  unanimously  that  if  the 
jury  be  adked  what  the  law  is,  they  cannot  say,  and  had  likewise  ratified  in 
express  terms  the  maxim.  Ad  qusMh'onem  legu  non  respondent  juratores. 

Now,. upon  looking  into  that  case,  it  will  be  found  that  the  words  of  Lord 
YAUOHAif ,  which  the  learned  judge  considered  as  a  judgment  of  the  Court, 
denying  the  jurisdiction  of  the  jury  over  the  law,  where  a  general  issue  is 
joined  before  them,  were  on  the  contrary  made  use  of  to  expose  the  fallacy 
of  such  a  misapplication  of  the  maxim  alluded  to  by  the  counsel  against 
Boshel ;  declariDg  that  it  had  no  reference  to  any  case  where  the  law  and 
the  fiiet  were  incorporated  by  the  plea  of  not  guilty,  and  confirming  the  right 
of  the  jury  to  find  the  law  upon  every  such  issue,  in  terms  the  most  empha* 
tical  and  expressive.    Yaugh.  150.    This  is  manifest  from  the  whole  report. 


P129] 
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been  committed  by  the  Court  for  finding  the  defendant  not  guilty, 
against  the  direction  of  the  Court  in  matter  of  law;  and  being  brought  before 
the  Court  of  Common  Pleas  by  habeas  carpiUy  this  cause  of  commitment 
appeared  upon  the  face  of  the  return  to  the  writ.  It  was  contended  by  the 
counsel  against  Bushel,  upon  the  authority  of  this  maxim,  that  the  commit- 
ment was  legal,  since  it  appeared  by  the  return,  that  Bushel  had  taken 
upon  him  to  find  the  law,  against  the  direction  of  the  judge,  and  had 
been  therefore  legally  imprisoned  for  that  contempt.  It  was  upon  that 
occasion  that  Chief  Justice  Yauohan,  with  the  concurrence  of  the  whole 
Court,  repeated  the  maxim  Ad  quseUionem  legit  non  respondent  Jura- 
^^f  as  cited  by  the  counsel  for  the  crown,  but  denied  the  application  of 
it  to  impose  any  restraint  upon  jurors  trying  any  crime  upon  the  general 
issue.  His  language  is  too  remarkable  to  be  forgotten,  and  too  plain  to  be 
misunderstood.  Taking  the  words  of  the  return  to  the  habeas  corpus,  viz. 
^^That  the  jury  did  acquit  against  the  direction  of  the  Court  in  matter  of 
law."  «  These  words,"  said  this  great  lawyer,  <<  taken  literally  and  de  piano, 
are  insignificant  and  unintelligible,  for  no  issue  can  be  joined  of  matter  of 
law;  no  jury  can  be  charged  with  the  trial  of  matter  of  law  barely :  no  evi- 
dence ever  was  or  can  be  given  to  a  jury  of  what  is  law  or  not;  nor  any  oath 
given  to  a  jnnr  to  try  matter  of  law  alone,  nor  can  any  attaint  lie  for  such  a 
false  oath.  Therefore  we  must  take  off  this  veil  and  color  of  words,  which 
make  a  show  of  being  something,  but  are  in  fact  nothing :  for  if  the  meaning 
of  these  words,  Finding  against  the  direction  of  the  Court  in  matter  of  law, 
^  that  if  the  judge,  having  heard  the  evidence  given  in  court  (for  he  knows 
no  other),  shall  tell  the  jury,  upon  this  evidence,  that  the  law  is  for  tho 
plaintiff' or  the  defendant,  and  they,  under  the  pain  of  fine  and  imprisonment, 
ue  to  find  accordingly ;  every  one  sees  that  the  jury  is  but  a  troublesome 
^®^y>  great  charge,  and  of  no  use  in  determining  right  and  wrong ;  which 
vere  a  strange  and  new-found  conclusion,  after  a  trial  so  celebrated  for  many 
hundreds  of  years  in  this  country." 

Lord  Chief  Justice  Yauohan's  argument  is  therefore  plainly  this.  Ad- 
vening to  the  arguments  of  the  counsel,  he  says,  you  talk  of  the  maxim.  Ad 
T^9utionemlegis  non  respondent  juratores;  but  it  has  no  sort  of  application 
^130*1  ^  *y^^^  subject.  The  words  of  your  return,  viz.  That  Bushel  did 
^  acquit  against  the  direction  of  the  Court  in  matter  of  law^are  unin- 
^Higible,  and,  as  applied  to  the  case,  impossible.  The  jury  could  not  be 
^ked  in  the  abstract^  what  was  the  law:  they  could  not  have  an  issue  of  the 
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law  joined  before  them;  thej  could  not  be  sworn  to  try  it  Ad  qiuatumem 
legu  non  respondent  juratores  :  therefore,  to  say  literally,  and  de  piano,  that 
the  jnry  found  the  law  against  the  judge's  direction,  is  absurd :  they  could 
not  be  in  a  situation  to  mid  it ;  an  unmixed  question  of  law  could  not  be 
before  them;  the  judge  could  not  give  any  poeitiTe  directions  of  law  upon 
he  trial,  for  the  law  can  only  arise  out  of  facts,  and  the  judge  oannot  know 
what  the  facts  are  till  the  jury  have  ^ven  their  verdict  Therefore,  continued 
the  Chief  Justice,  let  us  take  oflf  this  veil  and  color  of  words/ which  make  a 
show  of  being  something,  but  are  in  fiict  nothing :  let  us  get  rid  of  the 
fallacy  of  applying  a  maxim,  which  truly  describes  the  jurisdiction  of  the 
courts  over  issues  of  law,  to  destroy  the  jurisdiction  of  jurors,  in  cases  where 
law  and  fact  are  blended  together  upon  a  trial.  For  if  the  jury  at  the  trial 
are  bound  to  receive  the  law  from  the  judge,  every  one  sees  that  it  is  a  mere 
mockery,  and  of  no  use  in  determining  right  and  wrong. 

This  is  the  plain  common  sense  of  the  argument,  and  it  is  impossible  to 
suggest  a  distinction  between  its  application  to  Bushel's  case  and  to  the  pre- 
sent, except  that  the  right  of  imprisoning  the  jurors  was  there  contended  far, 
in  order  to  enforce  ob^ience  to  the  directions  of  the  judge.  But  this  dis- 
tinction, if  it  deserves  the  name,  though  held  up  as  very  important,  is  a 
distinction  without  a  difference.  For  if,  according  to  Yauohan,  the  free 
agency  of  the  jury  over  the  whole  charge,  uncontrolled  by  the  judge's  direc- 
tion, constitutes  the  whole  of  that  ancient  mode  of  trial ;  it  ngnifies  nothing 
by  what  means  that  free  a^enev  is  destroyed ;  whether  by  the  imprisonmest 
of  conscience  or  of  body;  by  the  operation  of  their  virtues  or  of  Uieir  fears: 
whether  they  decline  exerting  their  jurisdiction  from  being  told  that  the 
exertion  of  it  is  a  contempt  of  religious  and  moral  order,  or  a  contempt  of  the 
Courts  punishable  by  imprisonment;  their  jurisdiction  is  equally  taken 
away. 

If,  in  consequence  of  the  learned  judge's  directions,  the  jury,  from  a  jnst 
deference  to  learning  and  authority,  from  a  nice  and  modest  sense  of  doty, 
felt  themselves  not  at  liberty  *to  deliver  the  defendant  from  the  r*iQii 
whole  indictment;  he  has  not  been  tried.  Because,  though  he  was  >-  '' 
entitled  by  law  to  plead  generally  that  he  was  not  guilty, — ^though  he  did  in 
fact  plead  it  accordingly,  and  went  down  to  trial  upon  it, — ^yet  the  jury  bafo 
not  been  permitted  to  try  that  issue,  but  have  been  directed  to  find  at  all 
events  a  general  verdict  of  guilty ;  with  a  positive  injunction  not  to  investi- 
gate the  guilt,  or  even  to  listen  to  any  evidence  of  innocence. 

In  the  case  of  Colonel  Gordon,  who  was  indicted  for  the  murder  of  Oene* 
ral  Thomas,  whom  he  had  killed  in  a  duel,  and  was  tried  a  few  sessions  ago 
at  the  Old  Bailey,  by  Etbe,  Baron,  the  question  was,  whether,  if  the  joiy 
were  satisfied  of  that  fact,  the  prisoner  was  to  be  convicted  of  murder? 

That  was,  according  to  Fonier,  as  much  a  question  of  law,  as  libel  or  no 
libel;  but  the  learned  judge  did  not  therefore  feel  himself  at  liberty  to  with- 
draw it  from  the  jury.  After  stating  the  hard  condition  of  the  prisoner,  vho 
was  brought  to  trial  for  his  life,  in  a  case  where  the  positive  law,  and  the 
prevailing  manners  of  the  times  were  strongly  in  opposition  to  one  another, 
that  he  was  afraid  the  punishment  of  individuals  would  never  be  able  to  beat 
down  an  offence  so  sanctioned,  he  addressed  the  jury  nearly  in  these  words: 
<<  Nevertheless,  gentlemen,  I  am  bound  to  declare  to  you  what  the  law  is  is 
applied  to  this  case,  in  all  the  different  views  in  which  it  can  be  considered 
by  you  upon  the  evidence.  Of  this  law  and  of  the  facts,  as  you  shall  find 
them,  your  verdict  must  be  compounded,  and  I  persuade  myself,  that  it  will 
be  such  a  one  as  to  give  satisfaction  to  your  own  consciences." 

Now  if,  instead  of  tellinff  the  jury  that  a  duel,  however  fidrly  and  honor- 
ably fought,  was  a  murder  by  the  law  of  EngUmd,  and  leaving  them  to  find 
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a  general  yerdiot  under  that  direction,  he  had  said  that  whether  snoh  a  duel 
vas  murder  or  manslaughter,  was  a  question  with  which  neither  he  nor  they 
had  anything  to  do,  and  on  which  he  should  therefore  deliver  no  opinion; 
and  had  directed  them  to  find  that  the  prisoner  was  gtfilty  of  killing  the 
deceased  in  a  deliberate  duel,  telling  them  that  the  Court  would  settle  the 
rest;  that  would  have  been  directly  consonant  to  the  case  of  the  present  de* 
fencbint.  By  this  direction  the  prisoner  would  have  been  in  the  hands  of 
the  Court;  and  the  judges,  not  the  jury,  would  have  decided  upon  the  life 
of  Cdonel  Oordon. 

P1321  *^^^  ^®  directions  of  the  two  learned  judges  differ  most  essentially 
^        -^  indeed. 

Mr.  Baron  Stbs  conceives  himself  bound  in  duty  to  state  the  law  as 
applied  to  the  particular  facts,  and  to  leave  it  to  the  jury. 

Mr.  Justice  Bulubr  says,  he  is  not  bound,  nor  even  allowed,  so  to  state 
or  apply  it,  and  withdraws  it  entirely  from  their  consideration. 

Mr.  Baron  Etub  told  the  jury  that  their  verdict  is  to  be  compounded  of 
the  fact  and  the  law. 

Mr.  Justice  Buller,  on  the  contrary,  that  it  is  to  be  confined  to  the  fact 
only,  the  law  being  the  exclusive  province  of  the  Court. 

It  is  not  for  counsel  to  settle  differences  of  opinion  between  the  judges  of 
England,  nor  to  pronounce  which  of  them  is  wrong :  but  since  they  are  con- 
tradictory and  inconsbtent,  counsel  may  hazard  the  assertion  that  they  can* 
not  both  be  right :  the  authorities  which  have  been  now  cited,  and  the  gene* 
nl  sense  of  mankind,  which  settles  everything  else,  must  determine  the 
rest 

We  come  now  to  a  very  important  part  of  the  case,  a  point  untouched 
before  in  any  of  the  arguments  on  this  occasion. 

That  point  ia,  that  the  learned  judge's  charge  to  the  jury  cannot  be  sup- 
ported even  upon  its  own  principles ;  for,  supposing  the  Court  to  be  of  opi- 
nion, that  all  which  has  been  just  said  in  opposition  to  these  principles  is  in- 
conclusive, and  that  the  question  of  libel,  and  the  intention  of  the  publbher, 
were  properly  withdrawn  from  the  consideration  of  the  jury,  still  it  can  be 
made  to  appear  that  such  a  judgment  would  only  render  the  misdirection 
more  palpable  and  striking. 

It  may  safely  be  assumed  that  the  learned  judge  must  have  meant  to  direct 
the  jury  either  to  find  a  general  or  a  special  verdict ;  or,  to  speak  more  gene- 
^ly,  that  one  of  those  two  verdicts  must  be  the  object  of  every  charge :  for 
nei^er  the  records  of  the  courts,  the  reports  of  their  proceedings,  nor  the 
writingB  of  lawyers,  furnish  any  account  of  a  third.  There  can  be  no  middle 
▼erdiet  between  both;  the  jury  must  either  try  the  whole  issue  generally,  or 
find  the  facta  specially,  referring  the  legal  conclusion  to  the  Court. 

It  may  be  affirmed  with  equal  certainty,  that  the  general  verdict,  ex  vi 
^^nnxnxy  is  universally  as  comprehensive  as  the  issue ;  and  that  consequently 
r*l331  ^^^  ^  verdict  on  an  indictment,  *upon  the  general  issue,  not  guiltv, 
•J  universally  and  unavoidably  involves  a  judgment  of  law,  as  well  n^ 
fact;  because  the  charge  comprehends  both,  and  the  verdict,  as  has  been 
s^d,  is  co-extensive  with  it.  Both  Lords  Coke  and  Littleton  give  this  pre- 
cise definition  of  a  general  verdict;  for  they  both  say,  that  if  the  jury  will 
find  the  law,  thev  may  do  it  by  a  general  verdict,  which  is  ever  as  large  as 
the  issue.  If  this  be  so,  it  follows  by  necessary  consequence,  that  if  the 
judge  means  to  direct  the  jury  to  find  generally  against  a  defendant,  he  must 
^ve  to  their  consideration  everything  which  goes  to  the  constitution  of 
>nch  a  general  verdict,  and  is  therefore  bound  to  permit  them  to  come  to, 
*i^d  to  direct  them  how  to  form,  that  general  conclusion  from  the  law  and 
&«  &ct  which  is  invdved  in  the  term  guilty!    For  it  is  ridiculous  to  say. 
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that  guilty  is  a  fact :  it  is  a  conclusion  in  law  from  a  fact,  and  therefore  can 
have  no  place  in  a  special  verdict,  where  the  legal  conclusion  is  left  to  the 
Court. 

In  this  case  the  defendant  is  charged,  not  with  having  published  this  pam- 

{»hlet,  but  with  having  published  a  certain  false,  scandalous,  and  seditious 
ibel,  with  a  seditious  and  rebellious  intention.  He  pleads  that  he  is  not 
guilty  in  manner  and  form  as  he  is  accused ;  which  plea  is  admitted  on  all 
hands  to  be  a  denial  of  the  whole  charge,  and  consequently  does  not  merely 
put  in  issue  the  fact  of  publishing  the  pamphlet,  but  the  truth  of  the  whole 
indictment,  i.  e.  the  publication  of  the  libel  set  forth  in  it,,  with  the  intention 
charged  by  it. 

When  this  issue  comes  down  for  trial,  the  jury  must  either  find  the  whole 
charge  or  a  part  of  it ;  >nd  admitting,  for  argument's  sake,  that  the  judge 
has  a  right  to  dictate  either  of  these  two  courses,  he  is  undoubtedly  bound  in 
law  to  make  his  direction  to  the  jury  conformable  to  the  one  or  the  other. 
If  he  means  to  confine  the  jury  to  the  fact  of  publishing,  considering  the 
guilt  of  the  defendant  to  be  a  legal  conclusion  for  the  Court  to  draw  from 
that  fact,  specially  found  on  the  record,  he  ought  to  direct  the  jury  to  find 
that  fact,  without  affixing  the  epithet  of  guilty  to  the  finding.  But,  if  he 
will  have  a  general  verdict  of  guilty,  which  involves  a  judgment  of  lav  ts 
well  as  fact,  he  must  leave  the  law  to  the  consideration  of  the  jury.  For 
when  the  word  guilty  is  pronounced  by  them,  it  is  so  well  understood  to  com- 
prehend everything  charged  by  the  indictment,  *that  the  associate  or  r«i oii 
bis  clerk  instantly  records,  that  the  defendant  is  guilty  in  manner  and  I-  ^ 
form  as  he  is  accused,  i.  e.  not  simply  that  he  has  published  the  pamphlet 
contained  in  the  indictment,  but  that  he  is  guilty  of  publishing  the  libel  with 
the  wicked  intentions  charged  on  him  by  the  record. 

Now,  if  this  general  verdiet  of  guilty  is  reflected  on  for  a  moment,  the 
illegality  of  directing  one  upon  the  bare  ^t  of  publishing  will  appear  in  the 
most  glaring  colors.  The  learned  judge  says  to  the  jury,  "  Whether  this 
be  a  libel,  is  not  for  your  consideration  :  I  can  give  no  opinion  on  that  sub- 
ject without  injustice  to  the  prosecutor;  and  as  to  what  Jones  swore  coDoern- 
ing  the  defendant's  motives  for  the  publication,  that  is  likewise  not  before 
you  :  for  if  you  are  satisfied  in  point  of  fact  that  the  defendant  published  this 
pamphlet,  you  are  bound  to  find  him  guilty.''  Why  guilty  ?  when  the  con- 
sideration of  guilt  is  withdrawn.  He  confines  the  jury  to  the  finding  of  a 
fact,  and  enjoins  them  to  leave  the  legal  conclusion  from  it  to  the  Court ;  yet, 
instead  of  directing  them  to  make  that  fact  the  subject  of  a  special  verdict, 
he  desires  them  in  the  same  breath  to  find  a  general  one :  to  draw  the  con- 
clusion without  any  atttention  to  the  premises ;  to  pronounce  a  verdict  which, 
upon  the  face  of  the  record,  includes  a  judgment  upon  their  oaths  that  the 
paper  is  a  libel,  and  that  the  publisher's  intentions  in  publishing  it  were 
wicked  and  seditious,  although  neither  the  one  nor  the  other  made  any  part  . 
of  their  consideration. 

Such  a  verdict  is  a  monster  in  law,  without  precedent  in  former  times,  or 
root  in  the  constitution.  If  it  be  true,  on  the  principle  of  the  charge  itself, 
that  the  fact  of  publication  was  all  that  the  jury  were  to  find,  and  all  that 
was  necessary  to  establish  the  defendant's  guilt, — ^if  the  thing  published  be 
a  libel ;  why  was  not  that  fact  found  like  all  other  facts  upon  special  verdicts  f 
why  was  an  epithet,  which  is  a  legal  conclusion  from  the  fact,  extorted  from 
a  jury  who  were  restrained  from  forming  it  themselves  ?  The  verdict  must 
be  taken  to  be  general  or  special :  if  general,  it  has  found  the  whole  iame 
without  a  co-extensive  examination ;  if  special,  the  word  guilty,  which  is  a 
oonduaion  from  facts,  can  have  no  place  in  it. 

Either  this  word  guilty  is  operative  or  unessential ;  an  epithet  of  substance, 
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r*13dl  ^^  ^^  ^'^I'lD*  It  is  impossible  to  controrert  '*'that  proposition^  and  I 
^  ^  give  the  gentlemen  their  choice  of  the  alternative.  If  they  admit  it 
to  be  operatiye  and  of  real  substance,  or,  to  speak  more  plainly,  that  the  fact 
of  pnbiicatioD,  found  specially,  without  the  epithet  of  guilty,  would  have 
been  an  imperfect  Yerdict,  inconclusive  of  the  defendant's  guilt,  and  on  which  no 
judgment  could  have  followed ;  then  it  is  impossible  to  deny  that  the  defen- 
dant has  suffered  injustice,  because  such  an  admission  confesses  that  a  crimi- 
nal conclusion  from  a  fact  has  been  obtained  from  the  jury,  without  permit- 
ting them  to  exercise  that  judgment  which  might  have  led  them  to  a  conclu- 
sion of  innocence;  and  that  the  word  guilty  has  been  obtained  from  them  at 
the  trial  as  a  mere  matter  of  form ;  although  the  verdict  without  it,  stating 
only  the  &ct  of  publication,  which  they  were  directed  to  find,  to  which  they 
thought  the  finding  alone  enlarged,  and  beyond  which  they  never  enlarged 
their  inquiry,  would  have  been  an  absolute  verdict  of  acquittal. 

If,  on  the  other  hand,  to  avoid  this  insuperable  objection  to  the  charge, 
the  word  guilty  is  to  be  reduced  to  a  mere  word  of  form,  and  it  is  to  be  con- 
tended that  the  fact  of  publication,  found  specially,  would  have  been  tanta- 
monnt ;  be  it  bo  :  let  the  verdict  be  so  recorded ;  let  the  word  guilty  be  ez- 
puQ^d  from  it,  and  the  defendant  will  trouble  the  Court  no  further  on  this 
motion.  He  will  maintain,  in  arrest  of  judgment,  that  he  is  not  convicted. 
Bat  if  this  is  not  conceded,  and  the  word  guilty,  though  argued  to  be  but 
form,  and  though  as  such  obtained  from  the  jury,  is  still  preserved  upon  the 
record,  and  made  use  of  against  the  defendant  as  substance ;  it  will  then  be- 
come us  (independent  of  all  consideration  as  lawyers)  to  consider  a  little 
how  that  argument  is  to  be  made  consistent  with  the  honor  of  gentlemen, 
or  that  fairness  of  dealing  which  cannot  but  have  place  wherever  justice  is 
administered. 

But  in  order  to  establish  that  the  word  guilty  is  a  word  of  essential  sub- 
stance ;  that  the  verdict  would  have  been  imperfect  without  it ;  and  that 
therefore  the  defendant  suffers  by  its  insertion ;  it  will  be  easy  to  show  your 
lordship,  upon  every  principle  and  authority  of  law,  that  if  the  fact  of  pub- 
lication, which  was  all  that  was  left  to  the  jury,  had  been  found  by  special 
verdict,  no  judgment  could  have  been  given  on  it. 

Let  us  try  this  by  taking  the  fullest  finding  which  the  facts  in  evidence 
r*l361  ^^^^  possibly  have  warranted.  Supposing  then,  '^'for  instance,  the 
'-  -'  jury  had  found  that  the  defendant  published  the  paper  according  to 
the  tenor  of  the  indictment;  that  it  was  written  of  and  concernig  the  king 
sod  his  government ;  and  that  the  innuendoes  were  likewise  as  averred,  K. 
meaning  the  present  king,  and  P.  the  present  parliament  of  Great  Britain  : 
on  Buch  a  finding  no  judgment  could  have  been  eiven  by  the  Court,  even  if 
the  record  had  contained  a  complete  charge  of  a  libel.  No  principle  is  more 
Qoqnestionable  than  that,  to  warrant  any  judgment  upon  a  special  verdict, 
the  Court,  which  can  presume  nothing  that  is  not  visible  on  the  record,  must 
Bee  sufficient  matter  upon  the  face  of  it,  which,  if  taken  to  be  true,  is  con- 
clusive of  the  defendant's  guilt.  They  must  be  able  to  say,  if  this  record 
be  true,  the  defendant  cannot  be  innocent  of  the  crime  which  it  charges  on 
him.  But  from  the  facts  of  such  a  verdict  the  Court  could  arrive  at  no  such 
■epitimate  conclusion ;  for  it  is  admitted  on  all  hands,  and  indeed  expressly 
Iftid  down  by  your  lordship  in  the  case  of  Rex  v.  Woodfall,  that  publication, 
even  of  a  libel,  is  not  condmive  evidence  of  guilt:  for  that  the  defendant 
may  give  evidence  of  an  innocent  publication. 

Looking,  therefore,  upon  a  reconl  containing  a  good  indictment  of  a  libel, 

^^  a  verdict  finding  that  the  defendant  published  it,  but  withgut  the  epithet 

^\  gnilty,  the  Court  could  not  pronounce  that  he  published  it  with  the  mali- 

<Aon8  intention  which  is  the  essence  of  the  crime :  they  could  not  say  what 
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might  have, passed  at  the  trial;  for  anything  that  appeared  to  theony  he 
might  have  given  each  evidence  of  innocent  motive,  necessity,  or  mistake,  as 
might  have  amounted  to  excuse  or  justification.  They  would  say  that  the 
facts  stated  upon  the  verdict  would  have  heen  fully  sufficient,  tn  the  ttbtenee 
of  a  legal  defence^  to  have  warranted  the  judge  to  have  directed,  and  the 
jury  to  have  given,  a  general  verdict  of  guilty,  comprehending  the  intention 
which  constitutes  the  crime;  hut  that  to  warrant  the  bench,  which  is  ignonnt 
of  everything  at  the  trial,  to  presume  that  intention,  and  thereupon  to  pro- 
nounce judgment  on  the  record,  the  jury  must  not  merely  find  full  evidence 
of  the  crime,  but  such  facts  as  compose  its  legal  definition.  This  wise  prin* 
ciple  is  supported  by  authorities  which  are  perfectly  familiar. 

If,  in  an  action  of  trover,  the  plaintiff  proves  property  in  himself,  pos- 
session in  the  defendant,  and  a  demand  and  refusal  of  the  thing  charged  to 
be  converted ;  this  evidence,  ^unanswered,  is  full  proof  of  a  oonver-  r«iQ**'] 
sion :  and  if  the  defendant  could  not  show  to  the  jury  why  he  ^  '-' 
had  refused  to  deliver  the  plaintiff's  property  on  a  legal  demand  of  it,  the 
judge  would  direct  them  to  find  him  guilty  of  the  conversion.  But  on  the 
same  facts  found  by  special  verdict,  no  judgment  could  be  given  by  the 
Court :  the  judges  would  say,  If  the  special  verdict  contains  the  whole  of  the 
evidence  given  at  the  trial,  the  jury  should  have  found  the  defendant  goilty, 
for  the  conversion  was  fully  proved;  but  we  cannot  declare  these  facts  to 
amount  to  a  conversion,  for  the  defendant's  intention  was  a  fact  which  the 
jury  should  have  found  from  the  evidence,  over  which  we  have  no  jarisdi& 
tion. 

So,  in  the  case  put  by  Lord  Coke,  Co.  Littl.  115.  If  a  modus  is  fooncl  to 
have  existed  beyond  memory  till  within  thirty  years  before  the  trial,  the 
Court  cannot,  upon  such  facts  found  by  special  verdict,  pronounce  against  the 
modus;  but  any  one  of  your  lordships  would  certainly  tell  the  jury,  that  apos 
such  evidence  they  were  warranted  in  finding  against  it. 

In  all  cases  of  prescription  the  universu  practice  of  judges  is  to  direct 
juries,  by  analogy  to  the  statute  of  limitations,  to  decide  against  incorporeal 
rights,  which  for  many  years  have  been  relinquished ;  but  such  modem  re- 
linquishments, if  stated  upon  the  record  by  special  verdict,  would  io  no 
instance  warrant  a  judgment  against  any  prescription.  The  principle  of  the 
difference  is  obvious  and  universal ;  the  Court  looking  at  a  reoord  can  pre- 
sume nothing ;  it  has  nothing  to  do  with  reasonable  probabilities,  bat  is  to 
establish  legal  certainties  by  its  judgments.  Every  crime  is,  like  every  other 
complex  idea,  capable  of  a  legal  definition ;  if  all  the  component  parts  wbidi 
go  to  its  formation  are  put  as  facts  upon  the  record,  the  Court  can  proDoanoe 
the  perpetrator  of  them  a  criminal :  but  if  any  of  them  are  wanting,  it  is  a 
chasm  in  fact,  and  cannot  be  supplied.  Wherever  intention  goes  to  the 
essence  of  the  charge,  it  must  be  found  by  the  jury ;  it  must  be  either  com- 
prehended under  the  word  guilty  in  the  general  veniict,  or  specially  foond  as 
a  fact  by  the  special  verdict.  This  was  solemnly  decided  by  the  Court  in 
Hugffins'  case  (T.  8  Oeo.  2,  2  Ld.  Raym  1574),  in  second  Lord  BaymoDd, 
which  was  a  special  verdict  of  murder  from  the  Old  Bailey. 

It  was  an  indictment  against  John  Huggins  and  James  ^Barnes  for  r«ioQi 
the  murder  of  Edward  Arne.  The  indictment  charged  that  Barnes^  '^ 
made  an  assault  upon  Edward  Arne,  being  in  the  custody  of  the  other  priso- 
ner Huggins,  and  detained  him  for  six  weeks  in  a  room  newly  built  over  the 
oommon  sewer  of  the  prison,  where  he  languished  and  died :  the  indictment 
further  charged,  that  Barnes  and  Huggins  well  knew  that  the  room  was  un- 
wholesome and  dangerous :  the  indictment  then  charged  that  the  prisoner 
Huggins  of  his  malice  aforethought  was  present,  aiding  and  abetting  Barnes 
to  commit  the  murder  aforesaid.     This  was  the  substance  of  the  indictment 
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The  speoial  Yerdict  found  that  Huggins  was  warden  of  the  Fleet  by  letters 
patent :  that  the  other  prisoner  Barnes  was  senrant  to  Ojbbons,  Huggins* 
deputy  in  the  care  of  all  the  prisoners  and  of  the  deceased,  a  prisoner  there. 
That  the  prisoner  Barnes,  on  the  7th  of  September,  nut  the  deceased  Arne  in 
a  room  over  the  common  sewer  which  had  been  newly  built,  knowing  it  to  be 
newly  built  and  damp,  and  situated  as  laid  in  the  indictment;  and  thatji/ieen 
day$  before  the  prisoner's  death,  Huggins  likewise  weU  knew  that  the  room 
was  new  butU,  damp,  and  situated  as  laid.  They  found  that  fifteen  days 
before  the  death  of  the  prisoner,  Huggins  was  present  in  the  room,  and  saw 
him  there  but  under  duresse  of  imprisonment,  hut  then  and  there  turned 
avsay,  and  Barnes  locked  the  door,  and  that  from  that  time  tUl  his  death  the 
deceased  remained  locked  up. 

It  was  argued  before  the  twelve  judges  in  Serjeant's  Inn  whether  Huggins 
was  guilty  of  murder.  It  was  agreed  that  he  was  not  answerable  criminaUjf 
for  the  act  of  his  deputy,  and  could  not  be  guilty,  unless  the  criminal  inten- 
tion was  brought  personally  home  to  himself  And  it  is  remarkable  how 
strongly  the  judges  required  the  fact  of  knowledge  and  malice  to  be  stated  on 
the  face  of  the  verdict,  as  opposed  to  evidence  of  intention,  and  inference  from 
a  fact 

The  Court  said,  it  is  chiefly  relied  on  that  Huggins  was  present  in  the 
room,  and  saw  Arne  suh  duritie  imprisonamentij  et  si  avertit;  but  he  might 
he  present  and  not  know  all  the  circumstances :  the  words  are  yidit  sub 
duritie;  but  he  might  see  him  under  duresse,  and  not  know  he  was  under 
duresse.  It  was  answered,  that  seeing  him  under  duresse  evidently  means 
he  knew  he  was  under  duress;  but,  says  the  Court,  '<  We  cannot  take  things 
by  inference  in  this  manner;  his  seeing  is  but  evidence  of  his  knowledge  of 
P1391  ^^^^  ^things,  and  therefore  the  jury,  if  the  fact  would  have  borne  it, 
^  ^  should  have  found  that  Huggins  knew  he  was  there  without  his  con- 
sent; which  not  being  done,  we  cannot  intend  these  things,  nor  infer  them; 
we  must  judge  upon  the  facts  found,  and  not  on  the  evidence  of  the  facts ;'' 
and  cited  Kelinge  (Eel.  78),  to  show  that  whether  a  man  be  aiding  and 
abetting  a  murder  is  matter  of  fact,  and  ought  to  be  expressly  found  by  a 
jury. 

The  application  of  these  last  principles  and  authorities  to  the  case  before 
the  Court  is  obvious  and  simple. 

The  criminal  intention  is  a  fact,  and  must  be  found  by  the  jury ;  and  that 
finding  can  only  be  expressed  upon  the  record  by  the  general  verdict  of  guilty 
which  comprehends  it,  or  by  the  special  enumeration  of  such  facts  as  do  not 
nierely  amount  to  evidence  of,  but  which  completely  and  conclusively  consti- 
tute, the  crime.  But  it  has  been  shown,  and  indeed  is  admitted,  that  the 
publication  of  a  libel  is  onlj  prima  facie  evidence  of  the  complex  charge  in 
the  indictment,  and  not  such  a  fact  as  amounts  in  itself,  when  specially  stated, 
tocoDclusive  guilt;  since,  as  the  judges  cannot  tell  how  the  criminal  infe- 
rence from  the  fact  of  publishing  a  libel  might  have  been  rebutted  at  the  trial, 
DO  judgment  can  follow  from  a  special  finding  that  the  defendant  published 
the  paper  indicted  according  to  the  tenor  laid  in  the  indictment. 

It  follows  from  this,  that  if  the  jury  had  only  found  the  fact  of  publication, 
^hich  was  all  that  was  left  to  them,  without  affixing  the  q>ithet  of  guilty, 
which  could  be  only  legally  affixed  by  an  investigation  not  permitted  to  them; 
a  venire  facias  de  novo  must  have  been  awarded,  because  of  the  uncertainty 
of  the  verdict  as  to  the  criminal  intention ;  whereas  it  will  now  be  argued 
that,  if  the  Court  shall  hold  the  dialogue  to  be  a  libel,  the  defendant  is  fullv 
pouvieied;  because  the  verdict  does  not  merely  find  that  he  published,  which 
IB  a  finding  consistent  with  innocence,  but  finds  him  quilty  of  publishing, 
which  is  a  finding  of  the  criminal  publication  charged  by  the  indictment. 
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How  to  make  a  defence  against  such  an  argument  it  ia  not  necessary  now 
to  say.     The  weight  of  it  is  very  considerable ;  but  that  surely  entitles  him 
to  greater  attention,  when  he  complains  of  tiiat  which  subjects  him  to  it, 
without  the  warrant  of  the  law.     It  is  that  which  entitles  him  to  a  new 
^trial ;  for  he  is  not  only  found  guilty  without  any  inyestigation  of  r*t  iqi 
his  guilt  by  the  jury,  but  without  that  question  being  even  open  to  I-        ^ 
the  Court  on  the  record.     Upon  the  record  the  Court  can  only  say  the  dia- 
logue is  or  is  not  a  libel ;  but  if  it  should  pronounce  ijt  to  be  one,  the  criminal 
intention  of  the  defendant  in  publishing  it  is  taken  for  granted  by  the  word 
'  guilty }  although  it  has  not  only  not  been  tried,  but  evidently  appears  fiom 
the  verdict  itself  not  to  have  been  found  by  the  jury.     Their  yerdict  is, 
''  guilty  of  publishinff,  but  whether  a  libel  or  not,  they  do  not  find."     And  it 
is,  therefore,  impossible  to  say  that  they  can  have  found  a  criminal  motive 
in  publishing  a  paper  on  the  criminality  of  which  they  have  formed  no  judg- 
ment.    Printing  and  publishing  that  which  is  legal  contains  in  it  no  mme ; 
the  guilt  must  arise  from  the  publication  of  a  libel ;  and  there  is  therefore  a 
palpable  repugnancy  on  the  verdict  itself,  which  first  finds  the  dean  guilty  of 
publishing,  and  then  renders  the  finding  a  nullity,  by  pronouncing  ignorance 
in  the  jury  whether  the  thing  published  comprehends  any  guilt. 

To  conclude  this  part  of  the  subject,  the  epithet  of  guilty  (as  was  said  at 
first)  must  either  be  taken  to  be  substance  or  form.  If  it  be  substance,  and,  as 
such,  conclusive  of  the  criminal  intention  of  the  publisher,  should  the  thiof 
published  be  hereafter  adjudged  to  be  a  libel,  the  defendant  asks  for  a  new 
trial,  because  his  guilt  in  that  respect  has  been  found  without  having  been 
tried.  If,  on  the  other  hand,  the  word  guilty  is  admitted  to  be  but  a  word 
of  form,  then  let  it  be  expunged,  and  he  is  not  hurt  by  the  verdict. 

Having  now  established,  according  to  the  first  two  propositions,  that  the 
jury,  upon  every  general  issue,  joined  in  a  criminal  case,  have  a  constitntioDal 
jurisdiction  over  the  whole  charge,  it  follows  next,  in  support  of  the  third,  to 
contend,  that  the  case  of  a  libel  forms  no  legal  exception  to  the  geaenl 
principles  which  govern  the  trial  of  all  other  crimes ;  that  the  argument  for 
the  difference,  vis.,  because  the  whole  charge  always  appears  on  the  record, 
is  false  in  fact,  and  that^  even  if  true,  it  would  form  no  substantial  diflbeoce 
in  law. 

As  to  the  first,  it  must  again  be  repeated  that  the  whole  case  does  by  no 
means  necessarily  appear  on  the  record ;  the  crown  may  indict  part  of  the 
publication,  which  may  bear  a  criminal  construction  when  separat^  from  the 
context,  and  the  context  omitted.  Haring  no  place  in  the  indietmeDt, 
*the  defendant  can  neither  demur  to  it,  nor  arrest  the  judgment  after  r«i  4 n 
a  verdict  of  guilty ;  because  the  Court  is  absolutely  circumscribed  by  1-  ^ 
what  appears  on  the  record,  and  the  record  contains  a  legal  charee  of  a  libel 
It  follows  besides,  from  the  principles  adopted  upon  this  trial,  that  he  is 
equally  shut  out  from  such  defence  before  the  jury ;  for  though  he  may  retd 
the  explanatory  context  in  evidence,  yet  he  can  derive  no  wivantage  froa 
reading  it,  if  they  are  tied  down  to  find  him  guilty  of  publishing  the  matter 
which  is  contained  in  the  indictment,  however  its  innocence  may  he  esti- 
blished  by  a  view  of  the  whole  work.  The  only  operation  which  looking  al 
the  context  can  have  upon  a  jury  is,  to  convince  them  that  the  matter  npoo 
the  record,  however  libellous  when  taken  by  itself,  was  not  intended  to 
eonvey  the  meaning  which  the  words  indicted  import  in  language,  when 
separated  from  the  general  scope  of  the  writing;  but,  upon  the  prind|de  coo- 
tended  for,  they  could  not  acquit  the  defendant  upon  any  such  opinioo,  for 
that  would  be  to  take  upon  them  the  prohibited  question  of  libel,  which  is 
said  to  be  matter  of  law  for  the  Court. 

I  put  the  case  from  Algernon  Sidney,  to  show  the  absurd  condnsion  as  to 
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vhich  the  dooirine  contended  for  by  the  other  side  mast  brin^  them ;  for  it 
b  impossible  to  deny  that  if  the  jury  can  look  at  the  context  m  the  ease  put 
by  Sidney,  and  acquit  the  defendant  on  the  merits  of  the  thing  published, 
tbej  may  do  it  in  cases  which  will  directly  operate  against  the  principle  which 
coQDsel  on  the  other  side  seem  to  support.  This  will  appear  from  other  in- 
stances, where  the  injustice  b  equal,  but  not  equally  striking. 

Suppose  the  crown  were  to  select  some  passage  from  Locke  upon  Govern- 
ment, as  for  instance,  "  that  there  was  no  difference  between  the  king  and  the 
fomtable,  when  exther  of  them  exceeded  their  authority,"  That  assertion, 
oDder  certain  circumstances,  if  taken  by  itself  without  the  context,  might  be 
highly  seditious,  and  the  question  therefore  would  be  quo  animo  it  was 
written :  perhaps  the  real  meaning  of  the  sentence  might  not  be  discoverable 
by  the  immediate  context,  without  a  view  of  the  whole  chapter,  perhaps  of 
the  whole  book ;  therefore  to  do  justice  to  the  defendant,  upon  the  very 
priDciple  by  which  Sidney's  case  has  been  answered,  the  jury  must  look  into 
the  whole  Essay  on  Government,  and  form  a  judgment  of  the  design  of  the 
ftutbor,  and  the  meaning  of  his  work.  [Lord  Mansheld. — <<To  be  sure 
PU21  ^^^  ™^^  *judgo  from  the  whole  work."]  And  what  is  this  but 
*-  ^  determining  the  question  of  libel  ?  which  is  denied  to-day :  for  if  a 
jury  may  acquit  the  publisher  of  any  part  of  Mr.  Locke  on  Oovernment,  from 
ft  judgment  arising  out  of  a  view  of  the  whole  book,  though  there  be  no  in- 
Baendoes  to  be  fill^  up  as  &cts  in  the  indictment;  what  is  it  that  bound  the 
JQiy  to  convict  the  I>ean  of  St.  Asaph,  as  the  publisher  of  Sir  William 
Jones's  dialogue,  on  the  bare  fact  of  publication,  without  the  right  of  sayina 
that  his  observations,  as  well  as  Mr.  Locke's,  were  speculative,  abstract,  and 
legal?  [Lord  Mansfisld. — <<  They  certainly  may  in  all  cases  go  into  the 
vhole  context."]  And  why  may  they  go  into  the  context  ?  clearly,  to  enable 
them  to  form  a  correct  judgment  of  the  meaning  of  the  part  indicted,  even 
ihoogh  no  particular  meaning  be  submitted  to  them  by  averments  in  the  in- 
dictment ;  and  therefore  the  very  permission  to  look  at  the  context  for  such 
ft  purpose  (where  there  are  no  innuendoes  to  be  filled  up  by  them  as  facts)  is  a 
pftlpable  sdmission  of  all  contended  for  on  the  part  of  the  defendant,  vis.,  the 
right  of  the  jury  to  judge  of  the  merits  of  the  paper,  and  the  intention  of  its 
Author. 

But  it  is  said  that  though  a  jury  have  a  right  to  decide  that  a  paper,  cri- 
miuftl  as  far  as  it  appears  on  the  record,  is  nevertheless  legal,  when  explained 
hj  the  whole  work  of  which  it  is  a  part;  yet  that  they  shall  have  no  right 
to  say  that  the  whole  work  itself,  if  it  happens  to  be  all  indicted,  is  innocent 
uid  legal.  This  proposition,  upon  the  bare  stating  of  it,  seems  too  preposte- 
rous to  be  seriously  entertained ;  yet  there  is  no  alternative  between  main- 
^uing  it  in  its  full  extent,  and  abandoning  the  whole  argument. 

If  the  defendant  is  indicted  for  publishing  part  of  the  verse  in  the  Psalms, 
"There  b  no  Ood,"  it  is  asserted  that  the  jury  may  look  at  the  context,  and 
Keiog  that  the  whole  verse  did  not  maintain  that  blasphemous  proposition, 
hut  only  that  the  fool  had  said  so  in  his  heart,  may  acquit  the  defendant 
opoD  a  judgment  that  it  is  no  libel  to  impute  such  imagination  to  a  fool :  but 
if  the  whole  verse  had  been  indicted^  viz.,  '<  The  fool  has  said  in  his  heart 
there  is  no  God ;"  the  jury  on  the  principle  contended  for,  would  be  restrained 
from  the  same  judgment  of  its  legality,  but  must  convict  of  blasphemy  on 
the  fact  of  publishing,  leaving  the  question  of  libel  untouched  on  the 
record. 

[^1431     ^^>  ^°  ^^^  ^^^  manner,  only  part  of  this  very  dialogue  "^had  been 

indicted  instead  of  the  whole,  it  is  said,  even  by  your  lordship,  that 

the  jury  might  have  read  the  context,  and  then,  notwithstanding  the  fact  of 

publishing,  might  have  collected  from  the  whole  its  abstract  and  speculative 
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nature,  and  have  acquitted  the  defendant  upon  that  judgment  of  it ;  and  jet 
it  is  contended  that  they  have  no  right  to  form  the  same  judgment  of  it  upon 
the  present  occasion,  although  the  whole  be  before  them  upon  the  face  of  the 
indictment,  but  are  bound  to  convict  the  defendant  upon  the  fsLCi  of  pnblisb- 
ing,  notwithstanding  they  should  have  come  to  the  same  judgment  of  its 
legality  which  it  is  admitted  they  might  have  come  to  on  trying  an  indict- 
ment for  the  publication  of  a  part.  Keally,  the  absurdities  and  manifest  de- 
partures from  reason,  which  must  be  hazarded  to  support  this  doctrine,  are 
endless. 

The  criminality  of  the  paper  is  said  to  be  a  question  of  law,  yet  the  mean- 
ing of  it,  from  which  alone  the  legal  interpretation  can  arise,  is  admitted  to 
be  a  question  of  fact.  If  the  text  be  so  perplexed  and  dubious  as  to  require 
innuendoes  to  explain,  to  point,  and  to  apply  obscure  expressions  or  oonstrno- 
tion,  the  jury  alone,  as  judges  of  fact,  are  to  interpret,  and  to  say  what  senti- 
ments the  author  must  have  meant  to  convey  by  his  writing ;  yet  if  the  wri- 
ting be  so  plain  and  intelligible  as  to  require  no  averments  of  its  meaning,  it 
then  becomes  so  obscure  and  mysterious  as  to  be  a  question  of  law,  and 
beyond  the  reach  of  the  very  same  men,  who  but  a  moment  before  were  in- 
terpreters for  the  judges ;  and  though  its  object  be  most  obviously  peaceable, 
and  its  author  innocent,  they  are  bound  to  say  upon  their  oaths,  that  it  b 
wicked  and  seditious,  and  the  publisher  of  it  guilty. 

As  a  question  of  fact,  the  jury  are  to  try  the  real  sense  and  construction  of 
the  words  indicted,  by  comparing  them  with  the  context ;  and  yet  if  that  can- 
text  itself  which  affords  the  comparison  makes  part  of  the  indictment,  the 
whole  becomes  a  question  of  law ;  and  they  are  then  bound  down  to  convtet 
the  defendant  on  the  fact  of  publishing  it,  without  any  jurisdiction  over  the 
meaning.  To  complete  the  inconsistency,  the  intention  of  the  publisher  mij 
likewise  be  shown  as  a  fact,  by  the  evidence  of  any  extrinsic  circumstaoees, 
such  as  the  context  to  explain  the  writing,  or  the  circumstances  of  mistake 
or  ignorance  under  which  it  was  published ;  and  yet  in  the  same  breath  the 
intention  is  pronounced  to  be  an  inference  of  law  from  the  act  of  publicatioDi 
which  the  jury  *cannot  exclude^  but  which  must  depend  upon  the  r^iiii 
future  judgment  of  the  Court.  I-      •' 

But  the  danger  of  this  system  is  no  less  obvious  than  its  inconsistenej. 
Its  authors  undoubtedly  never  thought  of  inflicting  death  upon  Englishmen 
without  the  interposition  of  a  jury ;  yet  its  establishment  would  extend  to 
annihilate  the  substance  of  that  trial  in  every  prosecution  for  high  treason, 
where  the  publication  of  any  writing  was  laid  as  the  overt  act. 

If  an  indictment  charges  that  a  defendant  did  traitorously  intend,  compass, 
and  imagine  the  death  of  the  king;  and  in  order  to  carry  such  treason  into 
execution,  published  a  paper  which  it  sets  out,  liieratifn,  on  the  face  of  ibe 
record,  the  principle  which  is  laid  down  to-day  would  subject  that  person  to 
the  pains  of  death  by  the  single  authority  of  the  judges,  without  leanog 
anything  to  the  jury,  but  the  bare  fact  of  publishing  the  paper.  For,  if 
that  fact  were  proved,  and  the  defendant  called  no  witnesses,  the  judge  who 
tried  him  would  be  warranted,  nay,  bound  in  duty,  by  the  principle  in  ques- 
tion, to  say  to  the  jury,  Qentlemen,  the  overt  act  of  treason  charged  npon 
the  defendant  is  the  publication  of  this  paper,  intending  to  compass  thedeitli 
of  the  king ;  the  fact  is  proved,  and  you  are  therefore  bound  to  convict  him: 
the  treasonable  intention  is  an  inference  of  law  from  the  act  of  publbhing; 
and  if  the  thing  published  does  not  upon  a  future  examination  intrinsicallj 
support  that  inference,  the  Court  will  arrest  the  judgment,  and  your  verdict 
will  not  affect  the  prisoner. 

The  defendant  may  rest  the  whole  argument  upon  the  analogy  between 
these  two  cases,  and  give  up  every  objection  to  the  doctrine  when  applied  to 
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the  one,  if  upon  the  stricteet  examination  it  shall  not  be  found  to  apply 
equally  to  the  other. 

If  the  aeditioos  intention  be  an  inference  of  law,  from  the  fact  of  publish- 
ing the  paper  which  this  indictment  charges  to  be  a  libel,  is  not  the  treasona- 
ble ioteDtion  equally  an  inference  from  the  fact  of  publishing  that  paper, 
whieh  the  other  indictment  charges  to  be  an  overt  act  of  treason  ?  In  the 
one  ease  as  in  the  other,  the  writing  or  publication  of  a  paper  is  the  whole 
charge  ;  and  the  substance  of  the  paper  so  written  or  published  makes  all 
the  difference  between  the  offences  in  the  two  supposed  cases.  If  that  sub- 
staooe  be  matter  of  law  where  it  is  a  seditious  libel,  it  mast  be  matter  of  law 
^1451  ^^^''^  ^^  ^  ^^  ^^^  ^^  treason  :  and  if  because  *it  is  law,  the  jury  are 
^  -'  excluded  from  judging  it  in  the  one  instance,  their  judgment  must 
suffer  an  equal  infringement  in  the  other. 

The  consequence  is  obvious.     If  the  jury  bjr  an  appeal  to  their  consciences 
are  to  be  thus  limited  in  the  free  exercise  of  that  right  which  was  given  them 
by  the  constitution,  to  be  a  protection  against  judicial  authority  where  the 
weight  and  majesty  of  the  crown  is  put  into  the  scale  against  an  obscure  in- 
dividaal,  the  freedom  of  the  press  is  at  an  end ;  for  how  can  it  be  said  that 
the  press  is  free  because  everything  may  be  published  without  a  previous 
license,  if  the  publisher  of  the  most  meritorious  work  which  the  united  powers 
of  genins  and  patriotism  ever  gave  to  the  world  may  be  prosecuted  by  infor- 
mation of  the  king's  Attomey-Oeneral,  without  the  consent  of  the  grand  jury, 
may  be  convicted  by  the  petty  jury,  on  the  mere  fact  of  publishing  (who 
indeed,  without  perjuring  themselves,  must  on  this  system  inevitably  convict 
him),  and  must  then  depend  upon  judges  who  may  be  the  supporters  of  the 
very  administration  whose  measures  are  questioned  by  the  defendant,  and  who 
must  therefore  either  give  judgment  against  him  or  against  themselves  ? 

To  all  this  it  is  shortly  answered.  Are  you  not  in  the  hands  of  the  same 
judges,  with  respect  to  your  property  and  even  to  your  life,  when  special 
verdicts  are  found  in  murder,  felony,  and  treason  ?  In  these  cases  do  prisoners 
run  any  hazard  from  the  application  of  the  law  by  the  judges  to  the  facts 
found  by  the  juries  ?  Where  can  you  possibly  be  safer  ? 

This  is  an  argument  which  can  be  answered  without  indelicacy  or  offence, 
because  the  Court  is  much  too  liberal  to  suppose,  that  they  are  insulted  by 
general  observations  on  the  principles  of  our  legal  government.  However 
safe  we  might  be,  or  might  think  ourselves,  the  constitution  never  intended 
to  invest  judges  with  a  discretion  which  cannot  be  tried  and  measured  by  the 
plain  and  palpable  standard  of  law ;  and  in  all  the  cases  put  on  the  other 
side,  no  such  loose  discretion  is  exercised  as  must  be  entertained  by  a  judg- 
ment on  a  seditious  libel,  and  therefore  the  cases  are  not  parallel. 

On  a  special  verdict  for  murder,  the  life  of  the  prisoner  does  not  depend 
upon  the  religious,  moral,  or  philosophical  ideas  of  the  judges,  concerning 
the  nature  of  homicide :  no  precedents  are  searched  for,  and  if  he  is  con- 
demned at  all,  he  is  judged  exactly  by  the  same  rule  as  others  have  been 
P1461  i^^S®^  ^y  b^^o^^  ^i°* }  ^i^  conduct  is  brought  to  a  precise,  "^clear, 
^  -^  intelligible  standard,  and  cautiously  measured  by  it :  it  is  the  law  , 
therefore,  and  not  the  judge,  which  condemns  him.  It  is  the  same  in  all 
indictments  or  civil  actions  for  slander  upon  individuals.  Reputation  is  a 
personal  right  of  the  subject,  indeed  the  most  valuable  of  any ;  and  it  is 
therefore  secured  by  law,  and  all  injuries  to  it  clearly  ascertained  :  whatever 
slander  hurts  a  man  in  his  trade,  subjects  him  to  danger  of  life,  liberty  or 
loss  of  property,  or  tends  to  render  him  infamous,  is  the  subject  of  an  action, 
and  in  some  instances  of  an  indictment.  But  in  all  these  cases  where  the 
maiui  animtu  is  found  by  the  jury,  the  judges  are  in  like  manner  a  safe  ro- 
pository  of  the  legal  oonsequence;  because  such  libels  may  be  brought  to  a 
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well-known  standard  of  strict  and  positive  law ;  they  leave  no  discretion  in  the 
judges :  the  determination  of  what  words,  when  written  or  spoken  of  anotlier 
are  actionable,  or  the  subject  of  an  indictment,  leaves  no  more  latitude  to  a 
court  sitting  in  judgment  on  the  record,  than  a  question  of  title  do»  in  a 
special  verdict  in  ejectment. 

But  consider  by  what  rule  the  legality  or  illegality  of  this  dialogue  la  to 
be  decided  by  the  Court  as  a  question  of  law  upon  the  record.  It  was  ad- 
mitted by  the  counsel  for  the  prosecution  at  the  trial,  in  the  most  uneqnivo- 
eal  terms  (what  indeed  it  was  impossible  to  deny),  that  every  part  of  il,  when 
viewed  in  the  abstract,  was  legal ;  but  then  it  was  said  there  is  a  gnoA  dis- 
tinction to  be  taken  between  speculation  and  exhortation,  and  that  it  is  this 
latter  which  makes  it  a  libel.  The  truth  of  the  observation  is  certain,  bat 
how  the  cause  is  to  determine  that  difference  as  a  question  of  law  is  past  com- 
prehension ;  for  if  the  dialogue  in  its  phrase  and  composition  be  general,  and 
its  libellous  tendency  arises  from  the  purpose  of  the  writer  to  raise  diaeontent 
by  a  seditious  applictCtion  of  legal  doctrines ;  that  purpose  is  surely  a  question 
of  fact,  if  ever  there  was  one,  and  must  therefore  be  distinctly  averred  in  tbe 
indictment,  to  give  the  cognizance  of  it  as  a  fact  to  the  jury,  without  whieh 
no  libel  can  possibly  appear  upon  the  record  :  this  is  well  known  to  be  the 
only  office  of  the  innuendo;  because  the  judges  can  presume  nothing  which 
the  strictest  rules  of  grammar  do  not  warrant  them  to  collect  intrinsicallj 
from  the  writing  itself. 

Circumscribed  by  the  record,  the  Court  can  form  no  judgment  of  the  ten- 
dency of  this  dialogue  to  excite  sedition  by  anything  but  the  mere  words : 
they  must  look  at  it  as  if  it  *was  an  old  manuscript  dug  out  of  the  r^ij-i 
ruins  of  Herculaneum ;  they  can  collect  nothing  from  the  time  when,  ^  '-' 
or  the  circumstances  under  which,  it  was  published ;  the  person  by  whom  and 
those  amongst  whom  it  was  circulated  :  yet  these  may  render  a  paper  at  one 
time,  and  under  some  circumstances,  dangerously  wicked  and  seditious,  whieh 
at  another  time,  and  under  different  circumstances^  might  be  innocent  and  eren 
highly  meritorious. 

If,  puzzled  by  a  task  so  inconsistent  with  the  real  sense  and  spirit  of  jodi- 
eature,  the  Court  should  spurn  the  fetters  of  the  record,  and  judging  with  the 
reason  rather  than  with  the  infirmities  of  men,  should  take  into  considentioD 
the  state  of  men's  minds  on  the  subject  of  equal  representation  at  this 
moment,  and  the  great  disposition  of  the  present  times  to  revolution  in 

Evemment;  if,  reading  the  record  with  these  impressions,  they  should  be 
1  to  a  judgment  not  warranted  by  an  abstract  consideration  of  the  record: 
then,  besides  that  such  a  judgment  would  be  founded  on  facts  not  in  evidenee 
before  the  Court,  and  not  within  its  jurisdiction,  if  they  were ;  it  is  farther 
to  be  considered,  that  even  if  these  objections  to  the  premises  were  remored, 
the  conclusion  would  be  no  conclusion  of  law :  their  decision  on  the  subject 
might  be  very  sagacious,  as  politicians,  as  moralists,  as  philosophers,  or  is 
licensers  of  the  press,  but  they  would  have  no  resemblance  to  the  judgments 
of  an  English  court  of  justice,  because  it  could  have  no  warrant  ^m  the  acts 
of  their  predecessors,  nor  can  afford  any  precedent  to  their  successors. 

But  all  these  objections  are  perfectly  removed,  when  the  seditious  tendency 
of  a  paper  is  considered  as  a  question  of  fact :  we  are  then  relieved  from  the 
absurdity  of  a  legal  discussion  separated  from  all  the  facts  from  which  alone 
the  law  can  arise ;  for  the  jury  can  do  what  (as  was  observed  before)  the 
Court  cannot  do,  in  judging  by  the  record ;  they  can  examine  by  evidence  all 
those  circumstances  that  lead  to  establish  the  seditious  tendency  of  the  paper, 
from  which  the  Court  is  shut  out ;  they  may  know  themselves,  or  it  may  be 
proved  before  them,  that  it  has  excited  sedition  already ;  they  may  coUeet 
from  witnesses  that  it  has  been  widely  circulated,  and  seditiously  andentood; 


147]  4  Douglas.  393 

or  if  the  prosecution  (as  is  wiaest)  precedes  these  oonseonencesy  and  the  rea- 
soning mast  be  d  priori^  surely  gentlemen  living  in  the  country  are  much 
r^l481  ^^^^^  judges  than  the  Goart,  what  has  or  has  not  a  tendency  *to  dis- 
*■  -*  torb  the  neighborhood  in  which  they  liye,  and  that  very  neighborhood 
is  the  forum  of  criminal  trial. 

If  thej  know  that  the  subject  of  the  paper  is  the  topic  that  agitates  the 
country  aroand  them ;  if  they  see  danger  in  that  agitation,  and  have  reason 
to  think  that  the  publisher  must  have  intended  it,  they  say  he  is  guilty.  If, 
on  the  other  hand,  they  consider  the  paper  to  be  le^  and  enlightening  in 
prindple ;  likely  to  promote  a  spirit  of  activity  and  liberty,  in  times  when 
the  activity  of  8uch  a  spirit  is  essential  to  the  public  safety,  and  have  reason 
to  believe  it  to  be  written  and  published  in  that  spirit ;  they  say,  as  they 
ought  to  do,  that  the  writer  or  the  publisher  is  not  guilty.  Whereas  the 
judgment  of  the  Court  upon  the  language  of  the  record  must  ever  be  in  the 
pure  abstract ;  operating  blindly  and  indiscriminately  upon  all  times,  circum- 
stances, and  intentions ;  makiuff  no  distinction  between  the  glorious  attempts 
of  a  Sidney  or  a  Russel  struggling  agiunst  the  terrors  of  despotism  under  the 
Stuarts,  and  those  desperate  adventurers  of  the  year  forty-five,  who  libelled 
the  person,  and  excited  rebellion  against  the  mild  and  gracious  government 
of  King  Gkorge  the  Second. 

If  the  independent  gentlemen  of  England  are  thus  better  qualified  to  de«> 
eide,  from  cause  of  knowledge,  it  is  no  offence  to  the  Court  to  say,  that  they 
are  full  as  likely  to  decide  with  impartial  justice  as  judges  appointed  by  the 
crown.  Their  landed  property  depends  upon  the  security  of  the  government, 
sod  no  man  who  wantonly  attacks  it  can  hope  or  expect  to  escape  from  the 
selfish  lenity  of  a  jury.  On  the  first  principles  of  human  action  they  must 
lean  heavily  against  him.  It  is  only  when  the  pride  of  Englishmen  is  piqued 
by  such  doctrines  as  we  are  opposing  to-day,  that  they  think  it  better  to  screen 
the  guilty,  by  an  indiscriminate  opposition  to  them,  than  surrender  those 
rights  by  which  alone  innocence  in  the  day  of  danger  can  be  protected. 

I  venture  therefore  to  say,  where  a  writing  indicted  as  a  libel  neither  con- 
tains, nor  is  averred  by  the  indictment  to  contain,  any  slander  of  an  indi« 
vidual,  so  as  to  fall  within  those  rules  of  law  which  protect  personal  reputa* 
tion,  but  whose  criminality  is  charged  to  consist  (as  in  the  present  instance) 
in  its  tendency  to  stir  up  general  discontent,  the  trial  of  such  an  indictment 
neither  involves  nor  can  in  its  obvious  nature  involve  any  abstract  question 
r#249i  of  Iaw  for  the  ^judgment  of  a  court,  but  must  wholly  depend  upon 
-*  the  judgment  of  the  jury  on  the  tendency  of  the  writing  itself  to 
produce  such  consequences,  when  connected  with  all  the  circumstances  which 
attended  its  publication. 

It  is  unnecessary  to  push  this  part  of  the  argument  further,  because  no- 
thing has  fallen  from  the  bar  against  the  position  which  it  maintains :  none 
of  the  gentlemen  have  given  the  Court  any  one  single  reason,  good  or  bad, 
^by  the  tendency  of  a  paper  to  stir  up  discontent  against  government,  sepa- 
Ttted  from  all  the  circumstances  which  are  ever  shut  out  from  the  record, 
ooght  to  be  considered  as  an  abstract  question  of  law :  they  have  not  told  us 
where  we  are  to  find  any  matter  in  the  books  to  enable  us  to  argue  such 
questions  before  the  Court,  or  where  the  Court  themselves  are  to  find  a  rule 
for  their  judgment  on  such  subjects.  That  surely  looks  more  like  legisla- 
^on,  or  arbitrary  power,  than  English  judicature.  If  the  Court  can  say  this 
is  a  criminal  writing,  not  because  we  know  that  mischief  was  intended  by  its 
author,  or  is  even  contained  in  itself,  but  because  fools,  believing  the  one 
f od  the  other,  may  do  mischief  in  their  folly ;  the  suppression  of  such  writ- 
>Qg8  under  particular  circumstances  may  be  wise  policy  in  a  state,  but  upon 
^Dat  principle  it  can  be  criminal  law  in  England  to  be  settled  in  the  abstract 
bj  judges,  is  a  thing  beyond  all  comprehension. 
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Feeling  the  difficulty  of  maintaiiiiiig  Bach  a  propoBition  by  any  argament 
of  law,  recourse  was  had  by  one  of  the  coansel  for  the  prosecation  to  an 
argument  of  fact.  "  If  (said  he)  what  is  or  is  not  a  seditious  libel,  be  not  a 
question  of  law  for  the  Court,  but  of  fact  for  the  jury,  upon  what  principle 
do  defendants  found  guilty  of  such  libels  by  a  general  verdict  defeat  the 
judgment  for  error  on  the  record  ?  and  what  is  still  more  in  point,  upon  what 
principle  does  the  defendant,  if  he  fails  in  his  present  motion,  mean  to  aak 
the  Court  to  arrest  this  very  judgment,  by  saying  that  the  dialogue  is  not  a 

The  observation  is  very  ingenious,  and  God  knows  the  argament  requires 
that  it  should ;  but  it  is  nothing  more.  The  arrest  of  judgment  which  fol- 
lows after  a  verdict  of  guilty  for  publishing  a  writing,  which  on  inspection  of 
the  record  exhibits  to  the  Court  no  specific  offence  against  the  law,  is  no  im- 
peachment of  our  doctrine  :  we  never  denied  such  a  jurisdiction  to  the  Coort. 
Our  position  is,  that  no  *man  shall  be  punished  for  the  criminal  breach  p>i  501 
of  any  law,  until  a  jury  of  his  equals  have  pronounced  him  guilty  in  I-  ^ 
mind  as  well  as  in  act.     Actus  wmfaxSU  reum  nisi  mens  sit  rea. 

But  we  never  asserted  that  a  jury  had  the  power  to  make  criminal  law,  as 
well  as  to  administer  it ;  and  therefore  it  is  clear  that  they  cannot  deliver 
over  a  man  to  punishment,  if  it  appears  by  the  record  of  his  accusation, 
which  is  the  office  of  judicature  to  examine,  that  he  has  not  offended  against 
any  positive  law ;  because,  however  criminal  he  may  have  been  in  his  dispo- 
sition, which  is  a  fact  established  by  the  verdict,  yet  statute  and  precedents 
can  alone  decide  what  is  by  law  an  indictable  offence. 

If,  for  instance,  a  man  were  charged  by  an  indictment  with  having  held  a 
discourse  in  words  highly  defamatory,  and  were  found  guilty  by  the  jury,  it 
is  evident  that  it  is  the  province  of  the  Court  to  arrest  that  judgment;  be- 
cause though  the  jury  have  found  that  he  spoke  the  words  as  laid  in  the  in* 
dictment,  with  the  malicious  intention  charged  upon  him,  which  Uiey  and 
they  only  could  find;  yet  as  the  words  are  not  punishable  by  indictment,  as, 
when  committed  to  writing,  the  Court  could  not  pronounce  judgment,  the 
declaration  of  the  jury  that  the  defendant  was  guilty  in  manner  and  form  aa 
accused  could  evidently  never  warrant  a  judgment,  if  the  accusation  itself 
contained  no  charge  of  an  offence  against  the  law. 

In  the  same  manner,  if  a  butcher  were  indicted  for  privately  pnttiog  a 
sheep  to  causeless  and  unnecessary  torture  in  the  exercise  of  his  trade,  bat 
not  in  public  view,  so  as  to  be  productive  of  evil  example,  and  the  joiy 
should  find  him  guilty,  no  judgment  could  follow;  because  though  done 
malo  animOf  yet  neither  statute  nor  precedent  have,  perhaps,  determined  it 
to  be  an  indictable  offence ;  it  would  be  difficult  to  draw  the  line.  An  in- 
dictment would  not  lie  for  every  inhuman  neglect  of  the  sufferings  of  the 
smallest  innocent  animals  which  Providence  has  subjected  to  us. 

A  thousand  other  instances  might  be  brought  of  acts  base  and  immoral, 
and  prejudicial  in  their  consequences,  which  are  not  yet  indictable  by  law. 

In  the  case  of  Rex  v.  Bower,  B.  R.  T.  15  Geo.  3,  Cowp.  823,  it  was  held 
that  knowingly  exposing  to  sale  and  selling  gold  which  was  under  the 
^standard,  as  and  for  standard  gold,  is  not  indictable ;  because  the  ^151] 
act  refers  to  goldsmiths  only ;  and  private  cheating  is  not  a  common-  ^ 
law  offence. 

Here  too  the  declaration  of  the  jury  that  the  defendant  is  guilty  in  man- 
ner and  form  as  accused  does  not  change  the  nature  of  the  accusation :  the 
verdict  does  not  go  beyond  the  charge ;  and  if  the  charge  be  invalid  in  Uv, 
the  verdict  must  be  invalid  also. 

All  these  cases  therefore,  and  many  similar  ones  which  might  be  pot,  are 
dearly  consistent  with  the  principle  we  contend  for.     We  do  not  soek  to 
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erect  jaron  into  legislators  or  judges :  there  mast  be  a  rule  of  action  in 
every  soeietj^  which  it  is  the  duty  of  the  legislature  to  create,  and  of  the  ju- 
dicature to  expound  when  created.  We  only  support  their  right  to  deter- 
mine guilt  or  innocence,  where  the  crime  charged  is  blended  by  the  general 
issue  with  the  intention  of  the  criminal ;  more  especially  when  the  Quality 
of  the  act  itself,  even  independent  of  that  intention,  is  not  measurable  by 
any  precise  principle  or  precedent  of  law,  but  is  inseparably  connected  with 
the  time  when,  the  place  where,  and  the  circumstances  under  which  the  de- 
fendant acted. 

In  considering  libels  of  this  nature,  as  opposed  to  slander  on  individuals, 
to  be  mere  qneations  of  fact,  or  at  all  events  to  contain  matter  fit  for  the 
determination  of  the  jury,  we  are  supported  not  only  by  the  general  practice 
of  courts,  bat  even  of  those  very  practisers  themselves  who,  in  prosecuting 
for  the  crown,  have  maintained  the  contrary  doctrine. 

It  will  surely  be  admitted  that  the  general  practice  of  the  profession,  more 

especially  of  the  very  heads  of  it,  prosecuting  too  for  the  public,  is  strong 

evidence  of  the  law.     Attorney-Generals  have  seldom  entertained  such  a 

jealousy  of  the  king's  judges,  in  state  prosecutions,  as  to  lead  them  to  make 

presents  of  jurisdictions  to  juries,  which  did  not  belong  to  them  of  right  by 

the  constitution  of  the  country.     Neither  can  it  be  supposed  that  men  in 

high  office  and  of  great  experience  should  in  every  instance  (though  differing 

from  each  other  in  temper,  character,  and  talents)  uniformly  fall  into  the 

same  absurdity  of  declaiming  to  juries  upon  topics  totally  irrelevant,  when 

DO  such  inconsistency  is  found  to  disfigure  the  professional  conduct  of  the 

same  men  in  other  cases.     Yet  to  appeal  to  the  recollection  of  the  Court, 

without  having  recourse  to  the  State  Trials,  upon  every  prosecution  for  a 

r*l521  *"^^^^^°^  ^^^^  within  living  memory  has  not  the  Attorney-General 

*-       ^  uniformly  stated  such  writings  at  length  to  the  jury,  pointed  out  their 

Beditious  tendency,  which  rendered  them  criminal,  and  exerted  all  his  powers 

to  convince  them  of  their  illegality,  as  the  very  point  on  which  their  verdict 

for  the  crown  was  to  be  founded  ? 

On  the  trial  of  Mr.  Home,  for  publishing  an  advertisement  in  favor  of  the 
widows  of  those  American  subjects  who  had  been  murdered  by  the  king's 
troops  at  Lexington,  did  the  present  Chancellor,  then  Attorney-General,  con- 
tent himself  with  saying  that  he  had  proved  the  publication,  and  that  the 
criminal  quality  of  the  paper  which  raised  the  leeal  inference  of  guilt  against 
the  defendant  was  matter  for  the  Court  ?  No ;  he  went  at  great  length  into 
ita  dangerous  and  pernicious  tendency,  and  applied  himself  to  the  under- 
standings and  the  consciences  of  the  jurors.  This  instance  is  in  itself  deci- 
sive of  his  opinion.  He  could  not  have  acted  thus  upon  the  principle  con- 
tended for  to-day. 

The  opinion  of  the  late  Lord  Chief  Justice  De  Gret,  in  like  manner,  is 
to  be  inferred  from  his  uniform  conduct.  In  all  such  prosecutions,  while  he 
was  in  office,  he  held  the  same  language  to  juries;  and  particularly  in  the 
cise  of  Rex  v,  Woodfall  (to  use  the  expression  of  a  celebrated  writer  on  the 
occasion),  he  tortured  his  faculties  for  more  than  two  hours,  to  convince 
them  that  Junius's  letter  was  a  libel. 

I^rd  Camden,  prosecuUng  Dr.  Shebbeare,  told  the  jurv,  that  he  did  not 
desire  their  verdict  upon  any  other  principle  than  their  solemn  conviction  of 
^e  truth  of  the  information )  which  charged  the  defendant  with  a  wicked 
design  to  alienate  the  hearts  of  the  subjects  of  this  country  from  their  king 
^pon  the  throne. 

To  complete  the  account :  Mr.  Bearcroft  upon  this  very  occasion  spoke 
ftWe  an  hour  to  the  jury  at  Shrewsbury,  to  convince  them  of  the  libellous 
tendency  of  the  dialogue^  which  soon  afterwards  the  learned  judge  desired 
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them  wholly  to  dismiss  from  their  oonsideration,  as  matter  with  which  tkej 
had  no  eonoem. 

HaviQff  supported  the  rights  of  juries  hy  the  uniform  practice  of  crown 
lawyers,  let  us  now  examine  the  question  of  authority,  and  see  how  thia 
Court  itself  and  its  judges  have  acted  upon  trials  for  lihels  in  former  times ; 
for  according  to  Lord  Raymond  in  Franklin's  case  Ou  cited  by  the  lesmed 
^udge  at  Shrewsbury),  the  principle  now  contended  tor  had  it  seems  r«i  531 
been  only  broached  about  the  year  1731,  by  some  men  of  party  spirit,  I-  -^ 
and  then  too  for  the  very  first  time. 

Such  an  observation  in  the  mouth  of  Lord  Raymond  proves  how  dangerous 
it  is  to  take  up  as  doctrine  everything  flung  out  at  Nisi  Prius;  above  all 
upon  subjects  which  engage  the  passions  and  interests  of  government.  Be- 
cause the  most  solemn  and  important  trials  with  which  history  makes  us  ae- 
quainted,  discussed,  too,  at  the  bar  of  this  Court,  and  when  filled  with  jodges 
the  most  devoted  to  the  crown,  give  the  most  decisive  contradiction  to  such 
an  unfounded  and  unguarded  assertion. 

In  the  famous  case  of  the  seven  bishops,  the  question  of  libel  or  no  libel 
was  held  unanimously  by  the  Court  of  King's  Bench,  trying  the  cause  at  the 
bar,  to  be  matter  for  the  consideration  and  determination  of  the  jury;  and 
the  bishop's  petition  to  the  king,  which  was  the  subject  of  the  informatioo, 
was  accordingly  delivered  to  them,  when  they  withdrew  to  consider  of  their 
verdict 

Thinking  this  case  was  decisive,  it  was  cited  at  the  trial ;  and  the  answer 
it  received  from  Mr.  Bearcroft  was,  that  it  had  no  relation  to  the  point  in 
dispute,  for  that  the  bishops  were  acquitted,  not  upon  the  question  of  libel, 
but  because  the  delivery  of  the  petition  to  the  king  was  held  to  be  no 
publication. 

But  from  the  history  of  the  case  in  the  fifth  volume  of  the  State  Trials  it 
appears,  that  the  publication  was  expressly  proved ;  that  nothing  turned  upon 
it  in  the  judgment  of  the  Court;  and  that  the  charge  turned  wholly  upon  the 
question  of  libel,  which  was  expressly  left  to  the  jurv  by  every  one  of  the 
judges.  Lord  Chief  Justice  WniaHT,  in  summing  up  the  evidence,  told  them 
that  a  question  had  at  first  arisen  about  the  publication,  it  being  insbted  on 
that  the  delivery  of  the  petition  to  the  king  had  not  been  proved ;  that  the 
Court  was  of  the  same  opinion ;  and  that  he  was  just  going  to  have  directed 
them  to  find  the  bishops  not  guilty,  when  my  Lord  F^i£nt  came  in,  who 
proved  the  delivery  to  his  majesty.  "  Therefore,"  continued  the  Chief  Jus- 
tice, <<  if  you  believe  it  was  the  same  petition,  it  is  a  publication  sufficient,  and 
we  must  therefore  come  to  inquire  whether  it  be  a  libel." 

He  then  gave  his  reasons  for  thinking  it  within  the  Qaaedelibdli»/amoM, 
and  concluded  by  saying  to  the  jury,  <' In  short,  I  must  give  you  my  opinion: 
I  do  take  it  to  be  a  *libel ;  if  my  brothers  have  anything  to  say  to  it,  r«i  511 
I  suppose  they  will  deliver  their  opinion."  What  opinion  7  not  that  ^  ^ 
the  jury  had  no  jurisdiction  to  judge  of  the  matter,  but  an  opinion  for  the 
express  purpose  of  enabling  them  to  give  that  judgment  which  the  law  re- 
quired at  their  hands. 

Mr.  Justice  Holloway  then  followed  the  Chief  Justice ;  and  so  pointedly 
was  the  question  of  libel  or  no  libel,  and  not  the  publication,  the  only  matter 
which  remained  in  doubt,  and  which  the  jury  with  the  assistance  of  the  Coui 
were  to  decide  upon,  that  when  the  learned  judge  went  into  the  facts  which 
had  been  in  evidence,  the  Chief  Justice  said  to  him,  '<  Look  you,  by  the  way, 
brother,  1  did  not  ask  you  to  sum  up  the  evidence,  but  only  to  deliver  your 
opinion  to  the  jury,  whether  it  be  a  libel  or  no."  The  Chief  Justice's  remark, 
though  it  proves  my  position,  was  however  very  unnecessary ;  for  but  a  moment 
before  Mr.  Justice  Holloway  had  declared  he  did  not  think  it  was  a  libel,  bnt 
addressing  himself  to  the  jury,  he  had  said,  ''Ititle/ito  ^u,  ffentlemm," 
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Mr.  Jastice  PowelIi,  who  likewise  gave  his  opinion  that  it  was  no  libel, 
said  to  the  jury,  **  But  the  matter  of  it  is  be/ore  you,  and  I  leave  the  issue  of 
it  to  God  and  your  own  consciences"  And  so  little  was  it  in  the  idea  of  any 
one  of  the  Court,  that  the  jury  ought  to  found  their  yerdict  solely  upon  the 
evidence  of  the  publication,  without  attending  to  the  criminality  or  innocence 
of  the  petition,  that  the  Chief  Justice  himself  consented,  on  their  withdraw- 
ing from  the  bar,  that  they  should  carry  with  them  all  the  materials  for 
coming  to  a  judgment  as  comprehensive  as  the  charge ;  and  indeed  expressly 
directed  that  the  information,  the  libel,  the  declarations  under  the  great  seal, 
and  even  the  statute-book  should  be  delivered  to  them. 

Again,  in  Tntchin's  case,  Lord  Holt  left  the  question  of  libel  to  the  jury 
in  the  most  unambiguous  terms.  After  summiuff  up  the  evidence  of  writing 
and  publishing,  he  said  to  them  as  follows  : — '<  Yon  have  now  heard  the  evi- 
dence, and  you  are  to  consider  whether  Mr.  Tutchin  be  guilty.  They  say 
they  are  innocent  papers,  and  no  libel ;  and  they  say  nothing  is  a  libel  but 
vhat  reflects  npMon  some  particular  person.  But  this  is  a  very  strange  doc- 
trine, to  say,  it  is  not  a  libel  reflecting  on  the  government,  endeavoring  to 
possess  the  people  that  the  government  is  mal-administered  by  corrupt 
r^^Ec-i  persons,  that  are  employed  in  such  or  such  stations  either  in  the 
^  ^  navy  or  army.  To  say  that  corrupt  officers  are  ^appointed  to  admi- 
nister affiiirs  is  certainly  a  reflection  on  the  government.  If  people  should 
not  be  called  \a  account  for  possessing  the  people  with  an  ill  opinion  of 
the  government,  no  government  can  subsist.  For  it  is  very  necessary  for 
all  governments  that  the  people  should  have  a  good  opinion  of  it ;  and  no- 
thing can  be  worse  to  any  government  than  to  endeavor  to  procure  animosi- 
ties as  to  the  management  of  it :  this  has  been  alwavs  looked  upon  as  a  crime, 
and  no  government  can  be  safe  without  it  be  punished.'^ 

Having  made  these  observations,  did  the  Chief  Justice  tell  the  jury,  that 
whether  the  publication  in  question  fell  within  that  principle,  so  as  to  be  a 
libel  on  government,  was  a  matter  of  law  for  the  Court,  with  which  they  had 
no  concern  7  Quite  the  contrary :  he  considered  the  seditious  tendency  of 
the  paper  as  a  question  for  their  sole  determination,  saying  to  them — 

"  Now  you  are  to  consider,  whether  these  words  I  have  read  to  you  do  not 
tend  to  beget  an  ill  opinion  of  the  administration  of  the  government.  To  tell 
Qstbat  those  that  are  employed  know  nothing  of  the  matter,  and  those  that  do 
know  are  not  employed ;  men  are  not  adapted  to  offices,  but  offices  to  men, 
out  of  a  particular  regard  to  their  interest,  and  not  to  their  fitness  for  the 
places ;  this  is  the  purport  of  these  papers." 

In  citing  the  words  of  judges  in  judicature,  we  have  a  right  to  suppose 
their  course  to  be  pertinent  and  relevant,  and  that  when  they  state  the  de- 
fendant's answer  to  the  charge,  and  make  remarks  on  it,  they  mean  that  the 
jary  should  exercise  a  judgment  under  their  direction :  this  is  the  practice 
we  must  certainly  impute  to  Lord  Holt,  if  we  do  him  the  justice  to  suppose 
that  be  meant  to  convey  the  sentiments  which  he  expressed.  So  that  when 
he  came  to  sum  up  this  case,  we  are  not  so  far  behind  the  learned  gentleman 
mn  in  point  of  express  authority ;  putting  all  reason  and  the  analogies  of 
liw,  which  unite  to  support  me,  wholly  out  of  the  question. 

There  is  Court  of  Kind's  Bench  against  Court  of  King's  Bench )  Chief 
Joatice  Wrioht  against  Chief  Justice  Lee;  and  Lord  Holt  against  Lord 

RAYMOND. 

^  But  even  if  the  case  were  otherwise  in  that  particular,  we  cannot  consent 
implicitly  to  receive  any  doctrine  as  the  law  of  England,  though  pronounced 
to  be  sQch  by  magistrates  the  most  respectable,  if  we  find  it  to  be  in  direct 
r*1561 7^^^^^^^^  ^  *^^  ^^U  ^"^  principles  of  Enslish  judicature.  The  great 
jurisdictions  of  the  country  are  unalterable  but  by  parliament,  and 
^til  they  are  changed  by  that  authority^  they  ought  to  remain  sacred ;  the 
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judges  have  no  power  over  them.  Whafc  parliamentaij  abridgment  has  been 
made  upon  the  rights  of  juries  since  the  trial  of  the  bishops,  or  since  Tutchin's 
case,  when  they  were  fully  recognised  by  this  Court  ?  None.  Lord  Raf- 
MOND  and  Lord  Chief  Justice  Lee  ought  therefore  to  have  looked  there  to 
their  predecessors  for  the  law^  instead  of  setting  up  a  new  one  for  their  suc- 
cessors. 

But  supposing  the  Court  should  deny  the  legality  of  all  these  propositions, 
or,  admitting  their  legality,  should  resist  the  conclusions  I  haye  drawn  from 
them,  there  remains  the  last  proposition,  which  is  supported  even  by  all  those 
authorities  on  which  the  learned  judge  relies  for  the  doctrines  contained  in 
his  charge ;  to  wit, 

<<  That  in  all  cases  where  the  mischievous  intention  (which  is  agreed  to  be 
the  essence  of  the  crime)  cannot  be  collected  by  simple  inference  from  the 
fact  charged,  because  the  defendant  goes  into  evidence  to  rebut  such  inference, 
the  intention  becomes  then  a  pure  unmixed  question  of  fact,  for  the  conside- 
ration of  the  jury." 

In  Rex  v.  Woodfall,  your  lordship  expressed  yourself  thus :  ''  Where  an 
act,  ^n  itself  indifferent,  becomes  criminal  when  done  with  a  particular  intent, 
there  the  intent  must  be  proved  and  found.  But  where  the  act  b  it^lf 
unlawful  (9S  in  the  case  of  a  libel)  the  proof  of  justification  or  excuse  lies 
on  the  defendant ;  and  in  failure  thereof  the  law  implies  a  criminal  intaU" 
Most  luminously  expressed  to  convey  this  sentiment,  viz.,*  that  when  a  man 
publishes  a  libel,  and  has  nothing  to  say  for  himself,  no  explanation  or  exeal- 
pation,  a  criminal  intention  need  not  be  proved.  We  freely  admit  that  it 
need  not ;  it  is  an  inference  of  common  sense,  not  of  law.  But  the  publica- 
tion of  a  libel  does  not  exclusively  show  criminal  intent,  but  is  only  an  impli- 
cation of  law,  in  failure  of  the  defendant's  proof.  Tour  lordship  immediately 
afterwards^  in  the  same  case,  explained  this  further.  <<  There  may  be  cases 
where  the  publication  may  be  justified  or  excused  ss  lawful  or  innocent; 

FOR  NO  FACT  WHICH  IS  NOT  CRIMINAL,  though  the  paper  BE  A  LIBEL,  caa 

amount  to  such  a  publication  of  which  the  defendant  ought  to  be  found  guilty." 
But  no  question  of  that  kind  arose  at  the  trial  (t.  e,  on  the  trial  of  Wood&Il). 
Why?  Your  lordship  immediately  explained  *why,  '^ Because  ^1^1571 
defendant  called  no  witnesses ;"  expressly  saying  that  the  publication  ^  ^ 
of  a  libel  is  not  in  itself  a  crime,  unless  the  intent  be  criminal.  And  that  it 
is  not  merely  in  mitigation  of  punishment,  but  that  such  a  publication  does 
not  warrant  a  verdict  of  guilty. 

In  the  case  of  Rex  v,  Almon,  a  magazine  containing  one  of  Junius's  letters 
wss  sold  at  Almon's  shop ;  there  was  proof  of  that  sale  at  the  trial.  Mr. 
Almon  called  no  witnesses,  and  was  found  guilty.  To  found  a  motion  for  a 
new  trial,  an  affidavit  was  offered  from  Mr.  Almon,  that  he  was  not  pnYj  to 
the  sale,  nor  knew  his  name  was  inserted  as  a  publisher;  and  that  this  pru- 
tice  of  booksellers  being  inserted  as  publishers  by  their  correspondents,  with- 
out notice,  was  common  in  the  trade. 

Tour  lordship  said,  '<  Sale  of  a  book  in  a  bookseller's  shop  is  prtmd  facie 
evidence  of  publication  by  the  master,  and  the  publication  of  a  libel  is  pnni 
fade  evidence  of  criminal  intent :  it  stands  eood  till  answered  by  the  de- 
fendant :  it  must  stand,  till  contradicted  or  explained,  and  if  not  contradicted, 
explained,  or  exculpated,  becomes  tantamount  to  conclusive,  when  the  de- 
fendant calls  no  witnesses.'' 

Mr.  Justice  Abton  said;  ''  PHmd  facie  evidence  not  answered  is  safficieat 
to  ground  a  verdict  upon :  if  the  defendant  had  a  sufficient  excuse,  he  nugbt 
have  proved  it  at  the  trial :  his  having  neglected  it  where  there  was  no  ssr 
mise  is  no  ground  for  a  new  one."  Mr.  Justice  Wxlles  and  Mr.  Jnstioe 
Abhurst  agreed  upon  those  express  principles. 
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These  cases  declare  the  law^  beyond  all  controvenj,  to  be,  that  publican 
tioD,  eyeD  of  a  libel,  is  no  conclusive  proof  of  guilt,  but  only  prxmd  facie 
evidence  of  it  till  answered;  and  that,  if  the  defendant  can  show  that  his  in* 
tention  was  not  criminal,  he  completely  rebuts  the  inference  arising  from 
the  publication;  because,  though  it  remains  true  that  he  published,  yet 
according  to  your  lordship's  express  words,  it  is  not  such  a  publication  of 
which  a  defendant  ought  to  bo  found  guilty.  Apply  Mr.  Justice  Buller'b 
samming  to  this  law,  and  the  slightest  attention  will  distinguish  the  repug- 
nancy. 

The  advertisement  was  proved,  to  convince  the  jury  of  the  dean's  motive 
for  publishing ;  Mr.  Jones  s  testimony  went  strongly  to  it,  and  the  evidence 
to  character,  though  not  sufficient  in  itself,  was  admissible  to  be  thrown  into 
the  scale.  But  not  only  no  part  of  this  was  left  to  the  jury,  but  the 
r*1581  *^^^^®  ^^  ^^  ^^  expressly  removed  from  their  consideration,  although 
>-  -'in  the  cases  of  Woodfall  and  Almon  it  was  as  expressly  laid  down  to 
be  within  their  cognizance,  and  a  complete  answer  to  the  charge,  if  satis- 
fectory  to  the  minds  of  the  jurors. 

In  support  of  the  learned  judge's  charge  there  can  be,  therefore,  but  the 
two  arguments :  either  that  the  defendant's  evidence,  namely  the  advertise- 
ment, Mr.  Jones's  evidence  in  confirmation  of  its  being  bond  fide,  and  the 
evidence  to  character,  to  strengthen  that  construction,  were  not  sufficient 
proof  that  the  dean  believed  the  production  meritorious,  and  published  it  in 
vindication  of  his  honest  intentions;  or  else,  that  even  admitting  it  to  esta- 
blish that  &ct,  it  did  not  amount  to  such  an  exculpation  as  to  be  evidence  on 
not  guilty,  so  as  to  warrant  a  verdict.  The  counsel  for  the  prosecution  may 
take  the  choice  of  the  alternative. 

As  to  the  first,  vis.  whether  it  showed  honest  intention  in  point  of  fact, 
that  was  a  question  for  the  jury.  If  the  learned  judge  had  thought  it  was 
not  sufficient  evidence  to  warrant  the  jury's  believing  that  the  deazr  s  motives 
were  such  as  he  had  declared  them,  he  should  have  given  his  opinion  of  it 
as  a  point  of  evidence,  and  leflb  it  there.  To  go  further,  would  be  to  argue 
a  self-evident  proposition. 

As  to  the  second,  viz.  that  even  if  the  jury  had  believed,  from  the  evi- 
dence, that  the  dean's  intention  was  wholly  innocent,  it  would  not  have  war- 
ranted them  in  acquitting,  and,  therefore,  should  not  have  been  left  to  them 
npon  not  guilty;  that  argument  can  never  be  supported.  For  if  the  jury 
had  declared,  ''  We  find  that  the  dean  published  this  pamphlet ;  whether  a 
libel  or  not  we  do  not  find :  and  we  find  further,  that  believing  it  in  his  con- 
science to  be  meritorious  and  innocent,  he,  bond  fide,  published  it,  with  the 
prefixed  advertisement,  as  a  vindication  of  his  character  from  the  reproach  of 
B^tious  intentions,  and  not  to  excite  sedition:"  it  is  impossible  to  say, 
without  ridicule,  that  on  such  a  special  verdict  the  Court  could  have  pro- 
nonneed  a  criminal  judgment. 

Then  why  was  the  consideration  of  that  evidence  by  which  those  facts 
might  have  been  found  withdrawn  from  the  jury,  after  they  brought  in  a 
verdict  guilty  of  publishinff  only,  which  in  Bex  v.  Woodfall  was  only  said 
Bot  to  negative  the  criminal  intention,  because  the  defendant  called  no  wit- 
i^esaes?  Why  did  the  learned  judge  confine  his  inquiries  to  the  innuendoesj 
P1591  ^^  finding  them  agreed  in,  direct  the  ^epithet  of  guilty,  without  ask- 
ing the  jury  if  they  believed  the  defendant's  evidence  to  rebut  the 
erimmal  inference  f  Some  of  them  positively  meant  to  negative  the  criminal 
inference,  by  adding  the  word  <'  only,"  and  all  would  have  done  it,  if  they 
had  thought  themselves  at  liberty  to  enter  upon  that  evidence.  But  they 
were  told  expressly  that  they  had  nothing  to  do  with  the  consideration  of  that 
evidence,  which,  if  believed,  would  have  warranted  that  verdict.    The  con- 
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elusion  is  evideofc :  if  they  had  a  right  to  oonsider  it,  and  their  oonnderattoa 
'  might  have  produced  such  a  yerdict,  and  if  such  a  yerdict  would  haye  heen 

I  an  acquittal,  it  must  be  a  misdirection. 

I  "  But,''  it  has  been  said,  "  if  this  adyertisement,  prefixed  to  the  puhlica- 

I  tion,  bj  which  the  dean  professed  his  innocent  intention  in  publishing  it, 

I  should  haye  been  left  to  the  jury  as  eyidence  of  that  intention,  to  found  an 

I  acquittal  on,  eyen  taking  the  dialogue  to  be  a  libel,  no  man  could  eyer  be 

oonyicted  of  publishing  anything,  howeyer  dangerous:  for  he  would  only 
I  haye  to  tack  an  adyertisement  to  it  by  way  of  preface,  professing  the  excel- 

j  lence  of  its  principles  and  the  sincerity  of  its  motiyes,  and  his  defence  would 

be  complete." 

We  do  not  contend  for  any  such  position.  If  a  man  of  education,  like  the 
dean,  were  to  publish  a  writing  so  palpably  libellous,  that  no  ignorance  or 
misapprehension  imputable  to  such  a  person  could  preyent  his  disooyering  the 
mischieyous  design  of  the  author;  no  jury  would  belieye  such  an  adyertise- 
ment to  be  hondfide^  and  would  therefore  be  bound  in  conscience  to  reject  it, 
as  if  it  had  no  existence ;  the  effect  of  such  eyidence  must  be,  to  conyinee  the 
jury  of  the  defendant's  purity  of  mind,  and  must  therefore  depend  upon  the 
nature  of  the  writing  itself,  and  all  the  circumstances  attending  its  publicatioo. 
If,  upon  reading  the  paper,  and  considering  the  whole  of  the  eyideDce, 
they  haye  reason  to  think  that  the  defendant  did  not  belieye  it  to  be  illegal, 
and  did  not  publish  it  with  the  seditious  purpose  charged  by  the  indictment, 
he  is  not  guilty  upon  any  principle  or  authority  of  law,  and  would  hayebea 
acquitted  eyen  in  the  Star-Chamber :  for  it  was  held  by  that  court  in  Lambe'fl 
case,  in  the  eighth  year  of  King  James  the  First,  as  reported  by  Lord  Coxi, 
who  then  presided  in  it,  M.  8  Jac.  1,  9  Co.  59,  b,  that  eyery  one  who  should 
be  oonyicted  *of  a  libel  must  be  the  writer  or  contriyer,  or  a  mali-  r^ifiA-i 
ctotM  publisher,  knowing  it  to  be  a  libel.  ^       ^ 

This  case  of  Lambe  being  of  too  high  authority  to  be  opposed,  and  too 
much  in  point  to  be  passed  oyer,  it  has  been  endeayored  to  ayoid  its  force  by 
giying  it  a  new  construction,  and  saying  that  not  knowing  a  writing  to  be 
a  libel,  in  the  sense  of  that  case,  means,  not  knowing  the  contents  of  the 
thing  published;  as  by  conyeying  papers  sealed  up,  or  haying  a  sermon  and 
a  lil^l,  and  deliyering  one  by  mistake  for  the  other.  In  such  cases  it  is  said 
ignorantia  fa/cd  eoccusat,  because  the  mind  does  not  go  with  the  act;  9ed 
igncmintia  legu  non  eoccuiot;  and  therefore  if  the  party  knows  the  conteota 
of  the  paper  which  he  publishes,  his  mind  goes  with  the  act  of  publication, 
though  he  does  not  find  out  anything  criminal,  and  he  is  bound  to  abide  bj 
the  legal  consequences. 

This  is  to  make  criminality  depend  upon  the  consciousness  of  an  act,  and 
not  upon  the  knowledge  of  its  quality,  which  would  inyolve  lunatics  sad 
children  in  all  the  penalties  of  criminal  law :  for  whateyer  they  do  is  attended 
with  consciousness,  though  their  understanding  does  not  reach  to  the  coa- 
Bciousness  of  offence. 

The  publication  of  a  libel,  not  belieying  it  to  be  one  after  haying  read  it, 
is  a  much  more  &yorable  case  than  publishing  it  unread  by  misteke;  tbe 
one,  nine  times  in  ten,  is  a  culpable  negligence,  which  is  no  excuse  at  all; 
for  a  man  cannot  throw  papers  about  the  world  without  reading  them,  and 
afterwards  say  he  did  not  know  their  contents  were  criminal :  but  if  a  man 
reads  a  paper,  and,  not  belieying  it  to  contain  anything  seditions,  haTiog 
*  collected  nothing  of  that  tendency  himself,  publishes  it  among  his  neighbon 
as  an  innocent  and  useful  work,  he  cannot  be  oonyicted  as  a  criminal  pab- 
lisher.  How  he  is  to  conyinee  the  jury  that  his  purpose  was  innocent, 
though  the  thing  published  be  a  libel,  must  depend  upon  circumstaoces;  aod 
these  circumstances  he  may,  on  the  authority  of  all  the  cases,  ancient  and 
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modera,  lay  before  the  jury  in  eyideDce ;  because,  if  he  can  establish  the 
inDocence  of  his  mind,  he  negatives  the  very  gist  of  the  indictment. 

**  In  all  crimes/'  says  Lord  Hale  in  his  Pleas  of  the  Crown,  <<  the  inten- 
tion is  the  principal  consideration :  it  is  the  mind  that  makes  the  taking  of 
snothcr^B  goods  to  be  felony,  or  a  bare  trespass  only :  it  is  impossible  to 
r*1611  P'^^'^^  *^^^  ^^^  ciroamstances  evidencing  a  felonious  intent,  or  the 
^  ^  contrary  ;  but  the  same  must  be  left  to  the  attentive  consideration  of 
judge  and  jur^ :  wherein  the  best  rule  is,  in  dubiis,  rather  to  incline  to 
tcqoittal  than  conviction,"  1  H.  PI.  Cr.  509. 

In  the  same  work  he  says,  '<  By  the  statute  of  Philip  and  Mary  touching 
importation  of  coin,  counterfeit  of  foreign  money,  it  must,  to  make  it  treason, 
be  with  the  intent  to  utter  and  make  payment  of  the  same )  and  the  intent 
in  this  case  may  be  tried  and  found  by  circumstances  of  faot,  by  words, 
letters,  and  a  thousand  evidences  besides  the  bare  doing  of  the  fact.  1  H.  PL 
Cr  229. 

This  principle  is  illustrated  by  frequent  practice,  where  the  intention  is 
found  by  the  jury  as  a  fact  in  a  special  verdict. 

It  occurred  not  above  a  year  ago,  at  East  Orinstead,  on  an  indictment  for 
barglary,  before  Mr.  Justice  Ashurst.  It  was  clear  upon  the  evidence  that 
he  had  broken  into  the  house  by  force  in  the  night;  but  it  was  contended 
that  it  appeared  from  proof,  that  he  had  broken  and  entered  with  an  intent 
to  rescue  his  goods,  which  had  been  seised  that  day  by  the  officers  of  excise ; 
which  rescue,  though  a  capital  felony  by  modem  statute,  was  but  a  trespass 
in  the  time  of  Hen.  8,  and  consequently  not  a  burglary. 

Mr.  Justice  Ashurst  saved  this  point  of  law,  which  the  twelve  judges 
a(Wrwards  determined  for  the  prisoner )  but  in  order  to  create  the  point  of 
law,  it  was  necessary  that  the  prisoner's  intention  should  be  ascertained  as  a 
foot;  and  for  this  purpose  the  learned  judge  directed  the  jury  to  tell  him  with 
what  intention  they  found  that  the  prisoner  broke  and  entered  the  house, 
which  they  did  by  answering,  "To  rescue  his  goods;"  which  verdict  was 
recorded. 

In  the  same  manner,  in  the  case  of  Rex  v.  Pierce,  at  the  Old  Bailey,  the 
intention  was  found  by  the  jury  as  a  fact  in  the  special  verdict.  The  pri* 
mner  having  hired  a  horse,  and  afterwards  sold  him,  was  indicted  for  felony; 
but  the  judges  doubting  whether  it  was  more  than  a  fraud,  unless  he  origi- 
nally hired  him  intending  to  sell  him,  recommended  it  to  the  jury  to  find  a 
special  verdict,  comprehending  their  judgment  of  his  intention  from  the 
evidence.  Here  the  quality  of  the  act  depended  on  the  intention ;  which 
intention  it  was  held  to  be  the  exclusive  province  of  the  jury  to  determine, 
before  the  judges  could  give  the  act  any  legal  denomination. 
r«2Q21  *The  whole  mistake  arises  from  confounding  criminal  with  civil 
I*  -'  cases.  If  a  printer's  servant,  without  his  master's  consent  or  privity, 
inaerts  a  slanderous  article  against  me  in  his  newspaper,  I  ought  not  in  jus- 
tice to  indict  him;  and  if  I  do,  the  jury  on  Much  j^roo/*. should  acquit  him; 
bat  it  is  no  defence  to  an  action,  for  he  is  responsible,  to  me  civiliter,  for  the 
damage  which  I  have  sustained  from  the  newspaper,  which  is  his  property, 
b  there  anything  new  in  this  principle  ?  So  far  from  it,  that  every  student 
knows  it  as  applicable  to  all  other  cases :  but  people  are  resolved,  from  some 
<atality  or  other,  to  distort  every  principle  of  law  into  nonsense,  when  they 
^me  to  apply  them  to  printing ;  as  if  none  of  the  rules  and  maxims  which 
^galate  ail  the  transactions  of  society  bad  any  reference  to  it. 

If  a  man,  rising  in  his  sleep,  walks  into  a  china  shop,  and  breaks  every- 
uiing  about  him,  his  being  asleep  is  a  complete  answer  to  an  indictment  for 
*  trespass;  but  he  must  answer  in  an  action  for  everything  he  has  broken. 
U  the  proprietor  of  the  York  coach,  though  asleep  in  his  bed  at  that  oityj 
Vol.  XXVI.— 26 
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has  a  drunken  serrant  on  the  box  in  London,  who  drives  over  my  1^  and 
breaks  it,  he  is  responsible  to  me  in  damages  for  the  accident ;  bnt  I  eamiot 
indict  him  as  the  criminal  author  of  mj  misfortune.  What  diatinetion  eui 
be  more  obvious  and  simple  ? 

Let  us  only  then  extend  these  principles,  which  were  never  disputed  in 
other  criminal  cases,  to  the  crime  of  publishing  a  libel ;  and  let  us  at  the 
same  time  allow  to  the  jury,  as  our  forefathers  did  before  us,  the  same  juris- 
diction in  that  instance  which  we  agree  in  rejoicing  to  allow  them  in  all 
others,  and  the  system  of  English  law  will  be  wise^  harmoniouB,  and  com- 
plete. 

Welch  was  on  the  same  side. 

Lord  Mansfield. — ^The  motion  to  set  aside  the  verdict,  and  to  grant  a 
new  trial,  upon  account  of  the  misdirection  of  the  judge,  supposes  that  upoD 
this  verdict  Neither  as  a  general,  or  as  minutes  of  a  special  verdict  to  be 
reduced  into  rorm)  judgment  may  be  given ;  for  if  the  verdict  was  defective, 
and  omitted  finding  anything  within  the  province  of  the  jury  to  find,  there 
ought  to  be  a  venire  de  novo.     Consequently  this  motion  is  totally  improper. 

I  think  the  objections  may  be  reduced  to  four  in  number. 

The  first  is  peculiar  to  this  case,  and  therefore  I  begin  with  it,  viz..  Thai 
the  judge  did  not  leave  the  evidence  of  a  ^lawful  excuse  or  justification  r«|g9i 
to  the  jury  ^  as  a  ground  for  them  to  acquit  the  defendant  upon,  or  as^  ^ 
a  matter  for  their  consideration.  This  is  an  objection  peculiar  to  this  case, 
and  therefore  I  begin  with  it,  to  dispose  of  it  first.  Circumstances  merely  of 
alleviation  or  aggravation  are  irrelevant  upon  the  trial;  they  are  totally 
immaterial  to  the  verdict,  because  they  do  not  prevent  or  conclude  the  juij's 
finding  for  or  against  the  defendant.  They  may  be  made  use  of  when  jadg- 
ment  is  given,  to  increase  or  lessen  the  punishment.  Circumstances  which 
amount  to  a  lawful  excuse,  or  a  justification,  are  proper  upon  the  trial,  and 
can  only  be  used  there.  Upon  every  such  defence  set  up  of  a  lawful  excuse 
or  justification,  there  necessarily  arise  two  questions,  one  of  law,  the  other  of 
fact;  the  first  to  be  decided  by  the  Court,  the  second  by  the  jury. 

Whether  the  fact  alleged,  supposing  it  true,  be  a  legal  excuse,  is  a  qae8ti<m 
of  law  ',  whether  the  allegation  be  true,  is  a  question  of  &ct;  and,  according 
to  this  distinction,  the  judge  ought  to  direct,  and  the  jury  ought  to  follov 
the  direction ;  though  by  means  of  a  general  verdict  they  are  intrusted  with 
a  power  of  blending  law  and  fact,  and  following  the  prejudices  of  their  sSee- 
tions  or  passions. 

The  first  circumstance  in  evidenoe  in  this  cause  is  the  letter  of  the  24th  of 
January  to  Edwards,  and  the  advertisement  that  accompanied  it.  Upon  this 
part  of  the  case  we  must  suppose  the  paper  seditious  or  criminal ;  for  if  it  it 
neither  seditious  nor  criminal  the  defendant  must  be  acquitted  upon  the  face 
of  the  record.  Therefore,  whether  it  is  an  excuse  or  not,  we  must  sappose 
the  paper  to  be  a  libel,  or  criminal  in  the  eye  of  the  law.  Then  how  does  it 
stand  upon  this  excuse  ?  why,  the  defendant,  knowing  the  paper  had  beeo 
strongly  objected  to,  as  tending  to  sedition,  or  that  it  might  be  so  under- 
stood, publishes  it  with  an  advertisement,  avowing  and  justifying  the 
doctrine. 

The  next  circumstance  is,  from  the  evidence  of  Edward  Jones,  that  the 
defendant  was  told  and  knew  that  the  paper  was  objected  to  as  having  a 
seditious  tendency;  that  it  might  do  mischief,  if  it  was  translated  into 
Welsh,  and  therefore  that  design  was  laid  aside;  that  he  read  it  at  tbe 
county  meeting,  and  said  he  read  it  with  a  rope  about  his  neck  ;  and  after  be 
read  it,  he  said  it  was  not  so  had.  And  this  he  knew  upon  the  7th  of  Jaoa- 
ary ;  yet  he  sets  this  up  as  "^an  excuse  for  ordering  it  to  be  printed  r^^tn 
upon  the  24th  of  January.  ^      ^ 
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We  are  all  olearly  of  opinion,  that  if  the  writing  be  criminal,  these  cir- 
eamstances  are  aggravations,  and  by  no  means  ought  to  have  been  left  to  the 
jury  as  any  excuse.  It  is  a  mockery  to  say  it  is  any  excuse.  What  I  when 
Ae  man  himself  knows  that  he  reads  it  with  a  rope  about  hu  neck ;  when 
be  says,  admitting  it  to  be  bad,  that  it  is  not  so  had;  when  he  has  told  a 
company  of  gentlemen,  that  for  fear  of  its  doing  mischief  to  their  conntry  he 
would  not  have  it  translated  into  Welsh.  All  these  circumstances  plainly 
showed  him  that  he  should  not  have  published  it.  Therefore  we  arc  all 
of  opinion,  it  is  the  same  as  if  no  such  evidence  had  been  given,  and  that, 
if  it  had  been  opened  by  way  of  excuse,  it  ought  not  to  have  been  received. 
The  advertisement  was  read  to  the  jury,  but  the  judge  did  very  right  not  to 
leave  it  to  them  as  a  matter  of  excuse,  because  it  was  clearly  of  a  contrary 
tendency. 

What  was  meant  by  saying  the  advertisement  should  have  been  set  out  in 
the  indictment  I  do  not  comprehend ;  much  less  that  blasphemy  may  be 
charged  on  the  Scripture  by  only  stating  half  the  sentence. 

If  any  part  of  the  sentence  qualifies  what  is  set  forth,  it  may  be  given  in 
eridenoe,  as  was  expressly  determined  by  the  Court  so  lonff  ago  as  the  case 
of  Bex  V.  Bear,  in  the  reign  of  King  William,  B.  R.  10  Will.  2  Salk.,  417. 
Every  circumstance  which  tends  to  prove  the  meaning  is  every  day  given  in 
evidence,  and  the  jury  are  the  only  judges  of  the  meaning,  and  must  find  the 
meaning.     If  they  do  not  find  the  meaning,  the  verdict  is  not  complete. 

The  second  objection  is,  that  the  judge  did  not  give  his  own  opinioui 
whether  the  writing  was  a  libel,  or  seditious,  or  criminal. 

The  thirdy  that  the  judge  told  the  jury  that  they  ought  to  leave  that 
question  upon  record  to  the  Court,  if  they  had  no  doubt  of  the  meaning  and 
publication. 

T\ke  fourth  and  last,  that  he  did  Dot  leave  the  defendant's  intent  to  the 
jury. 

The  answer  to  these  three  objections  is,  that  by  the  constitution  the  jury 
r*1651  ^^S^^  ^^^  ^  decide  the  question  of  law,  ^whether  such  a  writing,  of 
^  such  a  meaning,  published  without  a  lawful  excuse,  be  criminal.  They 
cannot  decide  it  against  the  defendant,  because  after  the  verdict  it  remains 
open  upon  the  record ;  therefore  it  is  the  duty  of  the  judge  to  advise  the 
jvry  to  separate  the  question  of  fact  from  the  question  of  law ;  and,  as  they 
ought  not  to  decide  the  law,  and  the  question  remains  entire  upon  the  record, 
the  judge  is  not  called  upon  necessarily  to  tell  them  his  own  opinion.  It  is 
almost  peculiar  to  the  form  of  the  prosecution  for  a  libel,  that  the  question 
of  law  remains  entirely  for  the  Court  upon  the  record^  and  that  the  jury 
cannot  decide  it  against  the  defendant ;  so  that  a  general  verdict  "  that  the 
defendant  is  guilty"  is  equivalent  to  a  special  verdict  in  other  oases.  It 
finds  all  which  belongs  to  the  jury  to  find ;  and  finds  nothing  as  to  the 
qiiestion  of  law.  Therefore,  when  a  jury  have  been  satisfied  as  to  every 
&ct  within  their  province  to  find,  they  have  been  advised  to  find  the  de- 
fendant guilty,  and  in  that  shape  they  take  the  opinion  of  the  Court  upon 
^be  law.  No  case  has  been  cited  of  a  special  verdict  in  a  prosecution  for 
>^bel  leaving  the  question  of  law  upon  the  record  to  the  Court,  though,  to 
00  sure,  it  misht  be  left  in  that  form ;  but  the  other  is  simpler  and  better. 

As  to  the  last  objection  upon  the  intent :  A  criminal  intent,  from  doing 
a  thing  criminal  in  itself,  without  a  lawful  excuse,  is  an  inference  of  law, 
and  a  conclusive  inference  of  law,  not  to  be  contradicted  but  by  an  excuse, 
which  I  have  fully  gone  through.  Where  an  innocent  act  is  made  criminal, 
when  done  with  a  particular  intent,  there  the  intent  is  a  matericU  fact  to 
^nstitute  the  crime.  This  is  the  answer  that  is  given  to  these  three  last 
objections  to  the  direction  of  the  judge.  The  first  I  said  was  peouliar  to 
this  case. 
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The  subject-matter  of  these  three  objections  has  arisen  upon  every  teial 
for  a  libel  since  the  Bevolation,  which  is  now  near  a  hnndred  yean  ago.  In 
every  reign  there  have  been  many  such  trials,  both  of  a  private  and  a  pablic 
nature.  In  every  reign  there  have  been  several  defended  with  all  the  acri- 
mony of  party  animosity,  and  a  spirit  ready  to  contest  every  point,  and  to 
admit  nothing.  During  all  this  time,  as  far  as  it  can  be  traced,  one  may 
venture  to  say,  that  the  direction  of  every  judge  has  been  consonant  to  thie 
doctrine  of  Mr.  Justice  Buller  ;  and  no  counsel  has  complained  of  it  by 
any  application  to  the  Court.  The  counsel  for  the  ^erown,  to  remove  m  gg-i 
the  prejudices  of  a  jury,  and  to  satisfy  the  bystanders,  have  expa-  ■-  -' 
tiated  upon  the  enormity  of  the  libels ;  judges  with  the  same  view  hare 
sometimes  done  the  same  thing;  both  have  done  it  wisely,  with  another 
view — to  obviate  the  captivating  harangues  of  the  defendants'  counsel  to  the 
jury,  tending  to  show  that  they  can  or  ought  to  find  that  in  law  the  paper  is 
no  libel. 

But  the  formal  direction  of  every  judge  (under  which  every  lawyer  for 
near  a  hundred  years  has  so  far  acquiesced  as  not  to  complain  of  it  to  the 
Court)  seems  to  me,  ever  since  the  Bevolution,  to  have  been  agreeable  to  the 
direction  of  Mr.  Justice  Buller.  It  is  difficult  to  cite  cases ;  the  trials  are 
not  printed.  Unless  particular  questions  arise,  notes  are  not  taken;  no- 
body takes  a  note  of  a  direction  of  course,  not  disputed.  We  must,  as  in  all 
cases  of  tradition,  trace  backwards,  and  presume,  from  the  usage  which  is 
remembered,  that  the  precedent  usage  was  the  same. 

We  know  there  were  many  trials  for  libels  in  the  reign  of  King  William; 
but  there  is  no  trace,  that  I  know  of,  of  any  report  that  at  all  bean  upon  the 
question  during  that  reign,  except  the  case  of  Rex  v»  Bere  (Salk.)i  and  the 
only  point  there  applicable  to  the  present  case  was,  whether  the  writiag 
complained  of  must  be  set  out  according  to  the  tenor.  Why  1  That  the 
Court  might  judge  of  the  very  words  themselves;  whereas,  if  it  was  to  be 
according  to  the  effecty  that  judgment  must  be  left  to  the  jury.  It  was  deter- 
mined that  the  tenor  must  be  set  out,  and  under  that  authority  ever  since 
the  writing  complained  of  is  set  out  in  that  manner. 

During  the  reign  of  Queen  Anne  we  know  several  trials  were  had  for 
libels,  but  the  only  one  cited  is  in  the  year  1704 ;  and  there  the  direction 
(though  Lord  Holt,  who  is  said  to  have  done  it  in  several  cases,  goes  into 
the  enormity  of  the  libel)  to  the  jury  was,  ''  If  you  find  the  publication  in 
London,  you  must  find  the  defendant  guilty.''  Thus  it  stands,  as  to  all  that 
can  be  found  precisely  and  particularly  in  those  two  reigns.  In  the  reign  <^ 
George  I.  there  were  several  trials  for  libels,  but  I  have  seen  no  note  or 
traces  of  them,  nor  any  question  concerning  them.  In  the  reign  of  George  XL 
there  were  others ;  but  the  first  of  which  there  is  a  note  (for  which  I  am 
obliged  to  Mr.  Manley),  was  in  February,  1729,  Bex  v.  Clarke,  which  was  tried 
before  Lord  Chief  Justice  Raymond  ;  and  there  he  lavs  it  down  *ex-  pei«r| 
pressly  (there  being  no  question  about  an  excuse  or  about  the  mean-  ^  '' 
ing),  that  the  fact  of  printing  and  publishing  onlj/  is  in  isstie. 

The  Crq/hman  was  a  celebrated  party  paper,  written  in  opposition  to  the 
ministry  of  Sir  Robert  Walpole,  by  many  men  of  high  rank  and  great  ta- 
lents ;  the  whole  party  espoused  it.  It  was  thousht  proper  to  prosecute  the 
famous  Hague  Letter.  I  was  present  at  the  trial;  it  was  in  the  year  1731. 
It  happens  to  be  printed  in  the  State  Trials.  There  was  a  great  oonconne, 
great  expectation,  and  many  persons  of  high  rank  were  present  to  counte- 
nance the  defendant.  Mr.  Fazakerly  and  Mr.  Bootle  (afterwards  Sir  Thomu 
Bootle)  were  the  leading  counsel  for  the  defendant.  They  started  eveiy  ol^ 
jection  and  labored  every  point.  When  the  judge  overruled  them,  he  osnallj 
said,  <<  If  I  am  wrong,  you  know  where  to  apply."    The  judge  was  my  1/xi 
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RATMom),  who  had  been  eminent  at  the  bar  in  the  reign  of  Qaeen  Anne, 
had  been  Solicitor  and  Attorney-Oeneral  in  the  reign  of  George  I.,  and  was 
intimatelj  connected  with  Sir  Edward  Northej,*  so  that  he  mast  bave  known 
what  the  ancient  practice  had  been.  The  case  itself  was  of  great  expectation, 
as  I  have  stated  to  yon,  and  it  was  so  blended  with  party  passion,  that  it  re- 
quired his  utmost  attention ;  yet  when  he  came  to  snm  up  and  direct  the  jury, 
he  does  it,  as  of  conrse,  jnst  in  the  same  manner  as  Mr.  Justice  Buller  did, 
^  that  there  were  three  points  for  consideration ;  the  fact  of  publication ;  the 
meaning  (those  two  for  the  jury) ;  the  question  of  law  or  criminality,  for  the 
Court  upon  the  record/'  Mr.  Fazakerly  and  Mr.  Bootle  were,  as  we  all 
know,  able  lawyers ;  they  were  connected  in  party  with  the  writers  of  the 
Craftsman.  They  never  thought  of  complaining  to  the  Court ;  they  would 
not  say  it  was  not  law.  Except  that  case  in  1729,  and  this,  the  trials  for 
libels  before  Lord  Raymond  are  not  printed,  nor  to  be  found  in  any  notes. 
But,  to  be  snre,  his  direction  in  all  was  to  the  same  effect.  I,  by  accident 
(from  memory  only  I  speak  now),  recollect  one  where  the  Craftsman  was 
acquitted ;  and  I  recollect  it  from  a  famous,  witty,  and  ingenious  ballad  that 
PlGSl  ^^  ™&^e  at  the  ^time  by  Mr.  Pulteney ;  and  though  it  is  a  ballad,  I 
^  ^  will  cite  the  stanza  I  remember  from  it,  because  it  will  show  you  the 
idea  of  the  able  men  in  opposition,  and  the  leaders  of  the  popular  party  in 
thoee  days.  They  had  not  an  idea  of  assuming  that  the  jury  had  a  right  to 
determine  npon  a  question  of  law,  but  they  put  it  upon  another  and  much 
better  ground.     The  stanza  I  allude  to  is  this : 

«  For  Sir  Philip'  well  knows 

His  innuendoes 

Will  serre  him  no  longer 

In  verse  or  in  prose ; 
For  twelve  honest  men  have  decided  the  cause, 
Who  are  judges  of  fact,  though  not  judges  of  laws."* 

It  was  the  admission  of  the  whole  of  that  party ;  they  put  it  right,  they  put 
it  upon  the  meaning  of  the  innuendoes;  upon  that  the  jury  acquitted  the 
defendant ;  and  they  never  pretended  that  the  jury  had  any  other  power, 
except  when  talking  to  the  jury  themselves. 

There  are  no  notes  that  I  know  of  (and  I  think  the  bar  would  have  found 
them  out  upon  this  occasion,  if  there  had  been  any  that  were  material),  of 
the  trials  for  libels  before  Lord  Hardwicke,  or  at  least  not  before  Lord 
Chief  Justice  Lee,  till  the  year  1752,  when  the  case  of  Rex  r.  Owen  came 
on  before  him.  This  happens  to  be  printed  in  the  State  Trials ;  though  it 
IS  incorrect,  but  sufficient  for  the  present  purpose.  I  attended  that  trial  as 
Solicitor-General.  Lord  Chief  Justice  Lee  was  the  most  scrupulous  ob- 
wrver  and  follower  of  precedents,  as  he  directed  the  jury,  as  of  course,  in 
the  same  way  Mr.  Justice  Buller  has  done. 

When  I  was  Attorney-General,  I  prosecuted  some  libels ;  one  I  remember, 
^m  the  condition  and  circumstances  of  the  defendant ;  he  was  found  guilty. 

*  It  is  observable,  that  on  the  trial  of  Tutohin  before  Lord  Holt,  Sir  Edward 
^o^hey,  then  Attorney-General,  insisted,  that  the  only  qaestion  was,  whether  the 
^fendant  was  the  author  of  the  papers ;  and  he  does  not  appear  to  have  been  con- 
victed by  Lord  Holt.    5  St.  Tr.  580. 

'Sir  PhUip  Torke,  afterwards  Lord  Chancellor  HAanwioKs,  then  Attorney- 

,'  It  is  suggested  in  Ridgway's  edition  of  Erskine's  speeches,  that  this  ballad  is 
Quoted ;  for  that  the  last  verse  runs  thus : 

«  Who  an  JudgM  attfee  o/M«/ac<  and  Me  latN." 

*  ^Is  Tenion  does  not  seem  so  consistent  with  the  preceding  lines  of  the  ballad ; 
'er  Vaaaeadoes  are  clearly  in  the  province  of  the  jury. 
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He  was  a  common  councilman  of  the  city  of  London :  and  I  remember  an- 
other circumstance;  it  was  the  first  conviction  in  the  city  of  London  for 
twenty-seven  years.  It  was  the  case  of  Rex  v.  Nntt ;  and  *there  the  r^^gq-i 
defendant  was  convicted,  under  the  very  same  direction^  by  Lord  ^  ^ 
Chief  Justice  Rtder. 

In  the  year  1756  I  came  into  the  office  I  now  hold.     Upon  the  first  prose- 
cution for  a  libel  which  stood  in  my  paper,  I  am  not  snre,  but  I  think  it  was 
the  case  of  Rex  v,  Shebbeare,  I  made  up  my  mind  as  to  the  direction  I  ought 
to  give.     I  have  uniformly  given  the  same  in  all,  almost  in  the  same  form  of 
words.     No  counsel  ever  complained  of  it  to  the  Court.     Upon  every  defen- 
dant being  brought  up  for  judgment,  I  have  always  stated  the  direction  I 
gave ;  ana  the  Court  has  always  assented  to  it.     The  defence  of  a  lawful  ex- 
cuse never  existed  in  any  case  before  me ;  therefore  I  have  told  the  jury,  if 
they  were  satisfied  with  the  evidence  of  the  publication,  and  that  the  mean- 
ings of  the  innuendoes  were  as  stated,  they  ought  to  find  the  defendant  guilty; 
that  the  question  of  law  was  upon  record  for  the  judgment  of  the  Court 
This  direction  being  as  of  course,  and  no  question  ever  raised  concerning  it  in 
Court  (though  I  have  had  the  misfortune  to  try  many  libels  in  very  warm 
times  against  defendants  most  obstinately  and  factiously  defended),  there  are 
no  notes  of  what  passed.     In  one  case,  of  Rex  v.  Woodfall,  on  account  of  a 
very  different  kind  of  question,  there  happens  to  be  a  report ;  and  there  the 
direction  I  have  stated  is  adopted  by  the  whole  Court  as  right,  and  the  doe- 
trine  of  Mr.  Justice  BuLLEa  is  laid  down  in  express  terms. 

Such  a  judicial  practice,  in  the  precise  point,  from  the  Revolution,  as  I  think, 
down  to  the  present  day,  is  not  to  be  shaken  by  arguments  of  general  theory, 
or  popular  declamation. 

Every  species  of  criminal  prosecution  has  something  peculiar  in  the  mode  of 
procedure ;  therefore  general  propositions,  applied  to  all,  tend  only  to  compli- 
cate and  embarrass  the  question.  No  deduction  or  conclusion  can  be  drawn 
from  what  a  jury  may  do,  from  the  ^brm  of  procedure,  to  what  they  ought  to 
do  upon  the  fundamental  principles  of  the  constitution  and  the  reason  of  the 
thing,  if  they  will  act  with  integrity  and  good  conscience. 

The  fundamental  definition  of  trial  by  jury  depends  upon  a  universal 
maxim  that  is  without  an  exception.  Though  a  definition,  or  maxim  in  law, 
without  an  exception,  it  is  said,  is  hardly  to  be  found,  yet  this  I  take  to  be  a 
maxim  without  an  exception.  Ad  quaestionem  juris  non  respondent  juratorei; 
ad  gucEstionem  /acti  non  respondent  judtces. 

''^  Where  the  questions  can  be  severed  by  the  form  of  pleading,  the  r«i**Qi 
distinction  is  preserved  upon  the  face  of  the  record,  and  the  jury  can-  ^  *  ^ 
not  encroach  upon  the  jurisdiction  of  the  Court;  where  by  the  formof  pleid- 
ing,  the  two  questions  are  blended  together,  and  cannot  be  separated  upon  the 
face  of  the  record,  the  distinction  is  preserved  by  the  honesty  of  the  jury. 
The  constitution  trusts,  that  under  the  direction  of  a  judge  they  will  not 
usurp  a  jurisdiction  which  is  not  in  their  province.  They  do  not  know,  and 
are  not  sworn  to  decide,  the  law ;  they  are  not  required  to  do  it.  If  it  ap- 
pears upon  the  record,  they  ought  to  leave  it  there,  or  they  may  find  the  hc\s 
subject  to  the  opinion  of  the  Court  upon  the  law.  But  further,  upon  the 
reason  of  the  thing,  and  the  eternal  principles  of  justice,  the  jury  ought  not 
to  assume  the  jurisdiction  of  the  law.  As  I  said  before,  they  do  not  know, 
and  are  not  presumed  to  know,  anything  of  the  matter ;  they  do  not  under* 
stand  the  language  in  which  it  is  conceived,  or  the  meaning  of  the  terms. 
They  have  no  rule  to  go  by  but  their  affections  and  wishes.  It  is  said,  if  a 
man  gives  a  right  sentence  upon  hearing  one  side  only,  he  is  a  wicked  judge, 
because  he  is  right  by  chance  only,  and  has  neglected  taking  the  proper  me^ 
thod  to  be  informed.     So  the  jury  who  usurp  the  judicature  of  iaw/thoagh 
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thej  happen  to  be  rights  are  themseWes  wrong,  because  the^  are  right  bj 
ehanoe  ooljy  and  have  not  taken  the  constitutional  way  of  deciding  the  ques- 
tion. It  is  the  duty  of  the  judge,  in  all  cases  of  general  justice,  to  tell  the 
jury  how  to  do  right,  though  they  have  it  in  their  power  to  do  wrong,  which 
is  a  matter  entirely  between  God  and  their  own  consciences. 

To  be  free  is  to  live  under  a  government  by  law.  The  liberty  of  the  press 
eonsists  in  printing  without  any  previous  license,  subject  to  the  consequences 
of  law.  The  licentiousness  of  the  press  is  Pandora's  box,  the  source  of  every 
evil.  Miserable  is  the  condition  of  individuals,  dangerous  is  the  condition  of 
the  state,  if  there  is  no  certain  law,  or,  which  is  the  same  thing,  no  certain 
administration  of  law,  to  protect  individuals,  or  to  guard  the  state. 

Jealousy  of  leaving  the  law  to  the  Court,  as  in  other  cases,  so  in  the  case 
of  libels,  is  now,  in  the  present  state  of  things,  puerile  rant  and  declamation. 
The  judges  are  totally  independent  of  the  ministers  that  may  hi^ppen  to  be, 
and  of  the  king  himself.  Their  temptation  is  rather  to  the  popularity  of  ithe 
r^l7l1  ^^^'  ^^^  ^  agree  with  the  observation  cited  by  Mr.  "^Cowper  from 
^  ^  Mr.  Justice  Fobstxr,  "  that  a  popular  judge  is  an  odious  and  a  per- 
nicious character." 

The  judgment  of  the  Court  is  not  final ;  in  the  last  resort  it  may  be  re- 
viewed in  the  House  of  Lords,  where  the  opinion  of  all  the  judges  is  taken. 
In  opposition  to  this,  what  is  contended  for  ? — ^That  the  law  shall  be,  in 
every  particular  cause,  what  any  twelve  men,  who  shall  happen  to  be  the  jury, 
shall  be  inclined  to  think ;  liable  to  no  review,  and  subject  to  no  control,  under 
a\l  the  prejudices  of  the  popular  cry  of  the  day,  and  under  all  the  bias  of  in- 
terest in  this  town,  where  thousands,  more  or  less,  are  concerned  in  the  pub- 
lication of  newspapers,  paragraphs,  and  pamphlets.  Under  such  an  adminis- 
tration of  law,  no  man  could  tell,  no  counsel  could  advise,  whether  a  paper 
was  or  was  not  punishable. 

I  am  glad  that  I  am  not  bound  to  subscribe  to  such  an  absurdity,  such  a 
solecism  in  politics;  agreeable  to  the  uniform  judicial  practice  since  the  Reve- 
lation, warranted  by  the  fundamental  principles  of  the  constitution,  of  the 
trial  by  jury,  and  upon  the  reason  and  fitness  of  the  thing,  I  am  of  opinion 
that  this  motion  should  be  rejected  and  the  rule  discharged. 

WiLLEs,  Justice. — Before  I  enter  upon  the  propriety  of  my  learned  bro- 
ther's direction  to  the  jury  in  this  case,  I  think  it  incumbent  upon  me  to  ex- 
press unequivocally  my  sentiments  as  to  two  propositions  that  I  conceive  to 
he  law.  In  the  first  place,  I  conceive  it  to  be  the  law  of  this  country,  thai 
^^  i^fj)  upon  a  plea  of  not  guilty,  or  upon  the  general  issue,  upon  an  indict- 
ment or  information  for  a  libel,  have  a  constitutional  right,  if  they  think  fit, 
to  examine  the  innocence  or  criminality  of  the  paper,  notwithstanding  there 
is  sufficient  proof  given  of  the  publication.  Secondly,  I  conceive  it  to  be 
law,  that  if  upon  such  examination  the  jury  should,  contrary  to  the  judge's 
direction,  acquit  the  defendant  generally,  such  a  jury  are  not  liable  either  to 
attaint,  fine,  or  imprisonment;  nor  can  this  Court  set  aside  the  verdict  of  de- 
liverance by  a  new  trial,  or  by  any  other  means  whatsoever. 

As  to  the  first  proposition,  I  believe  no  man  will  venture  to  say  they  have 
iiot  the  power,  but  I  mean  expressly  to  say  they  have  the  right.  Where  a 
civil  power  of  this  sort  has  been  exercised  without  control,  it  presumes,  nay, 
^J  continual  nsase,  it  gives  the  right.  It  was  the  right  which  juries  exer- 
r^l721  ^^^  ^°  those  times  of  violence,  when  the  seven  bishops  *were  tried, 
^  and  which  even  the  partial  judges  who  then  presided  did  not  dispute, 
bat  authorised  them  to  exercise,  upon  the  subject-matter  of  the  libel ;  and 
the  jury,  by  their  solemn  verdict  upon  that  occasion,  became  one  of  the 
happy  iDstruments,  under  Providence,  of  the  salvation  of  this  country.  This 
ptivuege  has  been  assumed  by  the  jury  in  a  variety  of  ancient  and  modem 
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instances,  and  parUoolarly  in  the  case  of  Bex  t^.  Owen,  withont  aaj  eonreo- 
tion  or  even  reprimand  of  the  Court.     It  is  a  right,  for  the  most  oogent  rea* 
sons,  lodged  in  the  jury  ;  as  without  this  restraint  the  subject  in  had  times 
would  have  no  security  for  his  life,  liberty,  or  property.    I  will  put  a  strong 
case  to  this  purpose :  Suppose  we  had  lived  iu  the  reign  of  the  Stuarts,  and 
any  of  the  great  patriots  in  those  days  had,  in  a  public  paper^  charged  the 
king  and  goYemment  with  divers  acts  of  tyranny  and  oppression,  and  the 
Attorney-General  for  the  crown  had  prosecuted  this  paper  for  a  libel,  and  the 
jury,  upon  the  trial,  had  been  told,  that  if  the  fact  of  publication  and  the 
innuendoes  were  proved,  they  must  find  the  defendant  guilty,  and  then  the  re- 
cord had  come  back  to  the  Court  for  them  to  decide,  whether,  in  point  of  law, 
this  was  a  libel;  the  most  upright  judge  that  ever  sat  must  have  pronounced, 
according  to  the  strict  rules  of  law,  that  this  was  a  libel :  or  probably  the 
Court  might  have  been  wise  enough  to  have  said  something  like  the  opinion 
in  2  Strange,  834,  upon  another  subject :  <<  We  will  not  suffer  it  to  be  argued, 
whether  calling  our  gracious  sovereign  an  arbitrary  prince  is  not  an  ofienoe." 
But  the  jury  are  not  so  restrained,  because  they  resort  to  evidence,  as  by  law 
they  have  a  right ;  that  is,  to  go  according  to  their  own  knowledge,  and  there- 
fore they  may  find  that  which  by  the  indictment  is  called  false  and  seditious 
not  to  be  so ;  they  may  indirectly  say,  ^^  We  know  it  to  be  true,  and  written 
for  the  most  salutary  purposes." 

*As  a  confirmation  of  this  doctrine,  I  will  only  mention  Mr.  Justice  Black- 
btone's  opinion,  where  he  says,  ^'  The  excellence  of  the  trial  by  jury  holds 
much  stronger  in  criminal  cases,  since  in  times  of  difficulty  and  danger  more 
is  to  be  apprehended  from  the  violence  and  partiality  of  judges  appointed  by 
the  crown,  in  suits  between  the  king  and  the  subject,  than  in  disputes  between 
one  individual  and  another  in  civil  matters."  4  Bl.  Comm.  349, 3  Bl.  Comm. 
849,  879.  Mr.  Justice  Blackstone,  we  all  '^'know,  was  an  anti-re-  ny^vi 
publican  lawyer ;  and  yet  these  are  his  sentiments.  I  am  sure  no  ^  '  -^ 
danger  of  this  sort  is  to  be  apprehended  from  the  judges  of  the  present  age; 
but,  in  our  determinations,  it  will  be  prudent  to  look  forward  into  futuritj. 
I  will  not  repeat  what  Mr.  Bearcrofi  said  upon  the  trial :  I  am  sure  they  are 
not  only  his  private  sentiments,  but  they  are  the  sentiments  of  the  greater 
part  of  Westminster  Hail.  I  honor  him  for  his  candor  and  integrity  of 
heart;  he  would  not  sacrifice  his  constitutional  principles  to  the  wishes  of  bis 
client.  As  to  the  second  proposition,  I  agree  with  the  doctrine  laid  down  bj 
my  Lord  Chief  Justice  Yauqhan,  in  Busheirs  case,  by  which,  and  the  oni- 
form  practice  from  that  time,  that  proposition  is  established.  These  rights 
of  juries  have  always  been  accounted  sacred.  I,  who  found  them  established 
upon  these  two  great  principles,  will,  as  far  as  I  can,  deliver  them  down  unim- 
paired to  posterity. 

I  shall  now  proceed  to  examine  my  brother  Bullbr's  direction  to  the  jury 
at  the  trial  of  this  cause ;  the  objections  to  which  seem  to  me  to  be  two : 

First,  That  he  told  the  jury,  <<  if  they  were  satisfied  of  the  truth  of  the 
innuendoes  and  the  publication,  they  were  bound,  in  point  of  law,  to  find  the 
defendant  guilty.''  Towards  the  conclusion  of  the  summing  up,  he  says,  in 
clear  words,  '<  You  ought  to  find  him  guilty." 

The  second  objection  is,  that  though  the  advertisement  was  admitted  to  be 
read,  it  was  never  summed  up,  or  left  to  the  jury  for  their  consideration. 
As  to  the  other  objection,  that  the  word  guilty  stands  part  of  the  verdict,  I 
own  I  think  it  of  no  consequence ;  for  if  the  jury  only  had  found  that  "  he 
printed  and  published,"  and  the  Court  pronounced  it  a  libel,  I  conoeire  ia 
drawing  up  the  judgment  the  word  ffuilly  would  have  been  inserted. 

As  to  the  first  objection,  many  great  authorities  have  been  stated  in  support 
of  Mr.  Justice  Buller'b  direction.     The  first  is  that  of  Bex  v,  FraiikliA. 
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It  was  »  dictum  at  Nisi  PrinB :  his  lordship's  words  are  very  emphatical : 
<'  But  there  is  a  third  thing,  to  wit,  whether  these  defamatory  expressions 
amount  to  a  libel  or  not  ?  This  does  not  belong  to  the  office  of  the  jury,  but  to 
the  offiee  of  the  Court,  because  it  is  a  matter  of  law,  and  not  of  fact,  of  which 
the  Court  are  the  only  proper  judges ;  aord  there  is  redress  to  be  had  in 
another  place,  if  either  of  the  parties  are  dissatisfied ;  for  we  are  not  to  in- 
^1741  ^'^^^  ^^®  another's  province,  as  is  now,  of  late,  a  notion  among  ^some 
^  -'  people  who  ought  to  know  better ;  for  matters  of  law  and  matters  of 
&ct  are  never  to  be  confounded."  9  State  Trials,  275. 

I  own  1  cannot  subscribe  my  assent  to  the  latitude  in  which  his  lordship 

lays  down  this  doctrine,  because  I  think  there  may  be  some  cases,  as  murder, 

burglary,  or  forgery,  where  the  jury  find  the  law  mixed  with  the  fact,  with* 

oat  invading  the  province  of  the  judge;  and  that  the  jury  might  do  it  in  a 

case  of  libel,  was  not,  as  his  lordship  says,  a  modem  opinion,  but  the  opinion 

of  Lord  Holt,  in  summing  up  the  evidence  to  the  jury  in  the  case  of  Bex  v. 

Tutchin,  in  trial  of  a  libel,  part  of  which  was  scandalous  and  defamatory. 

He  declared  to  them,  that  though  the  counsel  for  the  defendant  said  this 

was  an  innocent  paper,  and  no  libel,  it  was,  in  his  opinion,  a  libel  reflecting 

npon  the  government.    He  afterwards  proceeded,  in  these  very  words,  to  the 

jury:  <<  You  are  to  consider  whether  these  words  I  have  read  to  you  do  not 

tend  to  beget  an  ill  opinion  of  the  administration  of  the  government."     5 

State  Trials,  542.     His  lordship  could  not  have  directed  the  jury  to  consider 

that,  if  he  had  thought  that  they  had  no  right  to  consider  it  -,  such  direction 

would,  in  that  case,  have  been  nugatory  and  absurd.     This  shows  it  was  not 

an  idea  first  taken  up  in  1731,  only  by  those  that  ought  to  know  better;  but 

that  it  had  received  the  sanction  of  law  above  twenty  years  before,  in  the 

year  1704  (the  year  of  Tutchin's  trial).    Lord  Batmond  seems  to  have  for* 

gotten  that  the  like  idea  was  adopted  by  the  judges  in  the  case  of  the  seven 

bishops.     Lord  Chief  Justice  I^'s  direction,  in  the  case  of  Rex  v,  Owen, 

in  the  State  Trials,  is  very  strong.     It  is  delivered  as  his  opinion,  <<  that  if 

the  publication  was  proved,  they  cannot  avoid  bringing  in  the  defendant 

gailty  /'  bat  the  jury  found  Owen  not  gnilty,  and  his  lordship  did  not  per* 

mit  the  Attorney-General  to  question  them  upon  what  particular  part  they 

found  their  verdict.     It  is  said  that  Lord  Mansfield,  who  is  a  great  autho<» 

fity,  has  used  the  same  direction  in  many  cases  before  his  lordship.     The 

propriety  of  his  directions  would  have  great  weight  with  me.     They  appear 

to  have  had  the  recognition  of  this  Court  in  the  case  of  Rex  v,  Woodfall.     I 

had  the  honor  to  sit  in  this  court  at  the  time  of  that  trial.     It  was  not  a 

pointed  question,  nor  was  the  matter  argued  before  the  Court.     So  far  as  my 

r*l751   ^P^°^^^  ff^^9  ^  ^^  ^^^^^  ^^^  *^  confess  I  think  it  is  fit,  it  is  meet 

^   and  prudent,  that  the  jury  should  receive  the  law  of  libels  from  the 

Court.    But  if  my  concession  is  extended  an  iota  further,  to  mean  that  under 

^1  the  circumstances,  if  the  innuendoes  are  proved,  the  jury  are  bound  to 

find,  and  must  find  the  defendant  guilty,  I  must  beg  leave  to  repudiate  the 

idea;  as,  upon  the  maturest  consideration,  I  say  the  jury  are  not  bound  to 

find  the  defendant  guilty,  but  may  give  a  general  verdict  of  acquittal,  with« 

out  being  obliged  to  give  their  reasons.     I  am  sure  I  am  not  singular  in  my 

opinion :  I  know  it  is  the  opinion  of  some  of  the  most  illustrious  persons 

^^iiigy  fts  well  as  of  those  of  blessed  memory  who  are  dead. 

I  shall  now  revert  to  the  judge's  report.  How  stands  the  case  upon 
that?  My  brother  Bulleb  has  directed  the  jury,  in  the  terms  used  by 
^wy,  if  not  all,  of  the  judges,  for  above  fifty  years  last  past.  It  has 
i^ever  been  my  misfortune,  since  I  have  been  a  judge,  to  try  a  question 
^  &  political  libel ',  therefore  I  never  gave  directions  upon  the  subjects 
He  has  assured  the  Court,  that  he  did  not  tell  the  jury  <'  they  had  no 
^ght  to  find  a  verdict  of  not  guilty.'^     Could  his  direction  be  so  misunder- 
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ttood  as  to  amoant  to  that  ?    I  think  it  cotdd  not     Mr.  Bearcro/ky   the 

ooQosel  for  the  prosecntion,  in  the  strongest  terms  told  the  jory  **  thej 
had  a  right  to  find  a  general  verdict  of  acquittal ;"  which  decUratioa  is  not 
negative  or  denied  by  the  Court.  Neither  the  judge  nor  the  Court  seem  to 
have  considered  the  contents  of  the  dialogue,  whether  it  was  a  libel  or  not. 

By  the  first  and  informal  verdict,  which  was  tendered  to  the  Court,  bnt 
which  was  refused,  the  jury  seem  to  have  confined  themselves  to  the  publica- 
tion only.     The  last  finding  is,  ^'  guilty  of  publishing^  but  whether  a  libel 
or  not  the  jury  do  not  find ;"  which  is  as  much  as  to  say,  "  we  submit  it  to 
the  Court"     And  in  the  long  altercation  between  the  judge  and  the  jary, 
one  of  the  jury  expressly  says,  <*  So  we  leave  it  to  the  Court/'  another  was 
asked  by  Mr.  Erskine,  "  Do  you  find  sedition  ?"     The  answer  is,  "  We  give 
no  verdict  upon  that."     Supposing  the  right  to  give  a  general  verdiet  of 
acquittal,  which  they  were  told  by  the  counsel  on  both  sides  they  had  (though 
it  is  now  said  that  this  power  should  only  be  made  use  of  where  the  magni- 
tude of  the  subject  and  the  times  require  such  an  exertion  of  legal  and  con- 
stitutional  spirit),  the  present  finding  seems  to  be  in  the  nature  of  a  speeial 
verdict,  which  by  law  is  leflb  for  the  consideration  ^of  the  Court.     I   p»i-gi 
think,  for  this  reason,  the  verdict  should  not  be  set  aside.  *-    '   -' 

As  to  the  second  objection,  that  the  advertisement  was  not  summed  up  to 
the  jury,  I  think  it  a  clear  principle,  that  a  libel  may  be  excused  or  justified 
by  the  context,  or  other  collateral  matters ;  and  whatever  qualifies  what  is 
set  forth  may  be  given  in  evidence.  In  this  case,  the  advertisement  was 
read  in  order  to  pidliate  or  excuse  the  contente  of  the  paper.  As  to  its  not 
being  summed  up  (though  they  were  in  possession  of  the  contents),  if  the 
advertisement  had  been  material  to  the  defendant's  justification,  I  think  this 
would  have  been  sufficient  ground  for  a  new  trial ;  but  upon  reading  the 
advertisement,  I  think  that,  instead  of  being  a  palliation  or  excuse,  it  is 
rather,  as  my  lord  says,  an  aggravation. 

Then  it  appears,  the  defendant  was  told  by  some  of  his  friends,  this  dia- 
logue was  thought  seditious  by  some  neighbors ;  therefore  it  would  be  better 
not  to  publish  it  in  the  Welsh  language.  The  dean  then  reads  it  himself, 
and  says,  "  I  read  it  with  a  rope  about  my  neck ;"  and  after  reading  it,  he 
expresses  himself,  by  way  of  comment,  '<  It  is  not  so  bad,"  and  that  therefore 
it  was  fit  to  be  published  for  the  vindication  of  the  committee. 

By  his  advertisement,  he  takes  upon  himself  the  risk  of  publication, 
whether  it  was  libellous  or  not.  If  it  contains  nothing  but  what  Lord 
SoMERS  would  have  approved,  and  the  convention  parliament  have  warranted, 
then  the  publication  is  harmless  and  inoffensive ;  but  if  it  tends  to  excite 
the  people  to  take  arms,  to  alter  the  established  representetion  of  this 
country  without  the  consent  of  parliament,  it  may  not  only  be  sedidoos,  bot 
nearly  treasonable.  I  give  no  opinion  upon  this  head,  as  this  will  be  a 
proper  subject  of  discussion  if  a  motion  is  made  in  arrest  of  judgment  At 
present  it  may  suffice  to  say,  I  think  the  advertisement  neither  a  justification, 
excuse,  nor  palliation  of  the  dialogue.  Therefore  the  not  summing  it  up  to 
the  jury  is  no  ground  for  a  new  trial,  as  on  a  future  trial  it  ought  to  have  do 
weight  with  the  jury.  The  dean,  by  this  advertisement,  has  appealed  to  the 
friends  of  the  Revolution,  whether  this  dialogue  conteins  anything  which  has 
not  the  support  of  the  hiehest  authority,  as  well  as  the  clearest  reason.  He 
has  promulgated  this  chsJlenge  for  the  examination^  and  he  must  now  abide 
the  consequences  of  such  examination. 

AsHUBST,  Justice. — Lord  Mansfield  has  gone  so  fully  *into  this  r«i  tti 
question,  that  I  should  not  have  thought  it  necessary  for  me  to  say  I-  -' 
anything  upon  the  subject,  had  not  my  brother  Willes  disagreed  with  the 
Court  as  to  the  grounds  on  which  their  opinion  is  founded,  though  he  ooo- 
ours  with  them  in  thinking  that  a  new  trial  ought  not  to  be  granted. 
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The  different  grouDcb  on  which  a  new  trial  has  been  moved  for  seem  to  me 
to  be  reducible  to  two  heads. 

Firsts  That  the  judge  was  wrong  in  not  summing  up  the  advertisement, 
and  leaving  it  to  the  jury  (upon  the  evidence)  to  decide  with  what  intontion 
the  paper  was  published. 

Seoondly,  That  the  judge  told  the  jury  that  they  had  nothing  to  do  with 
the  question  of  law, ''  whether  it  was  a  libel  or  not,"  but  if  they  believed  the 
fact  of  pahlication,  they  were  bound  to  find  the  defendant  guilty. 

As  to  ^he  first  of  these  questions,  my  opinion  is,  that  where  the  fact  of 
publication  is  ambiguous  (as  where  it  may  be  a  doubt  whether  the  party 
pulled  the  paper  out  of  his  pocket  by  accident  or  on  purpose,  or  whether  he 
gave  one  paper  instead  of  another,  or  any  such  supposable  case),  there  the 
maxim  holds  that  "  octos  non/acii  reum,  nisi  mens  sit  rea" 

But  where  the  fact  of  publication  is  incontestable,  there  (if  the  paper  which 
is  the  object  of  the  information  or  indictment  has  upon  the  face  of  it  a  natu- 
ral and  obvions  tendency  to  promote  sedition,  or  to  asperse  the  king  and  his 
goveinment)  it  is  no  subject  of  inquiry,  by  evidence^  whether  the  party  had 
aetaally  such  an  intention  or  not 

What  passes  in  the  mind  of  man  is  not  scrutable  by  any  human  tribunal ; 
it  is  only  to  be  collected  from  his  acto. 

Every  man  (who  is  of  sufficient  understanding  to  be  responsible  for  his 
actions)  is  supposed  to  be  cognisant  of  the  law,  as  it  is  the  rule  by  which 
every  subject  of  the  kingdom  is  to  be  governed,  and  therefore  it  is  his  business 
U)  know  it.  If,  therefore,  a  man  publishes  that  which  the  law  says  is  ,  trea- 
sonable, seditious,  or  rebellious,  the  alleging  in  the  indictment  or  information 
that  the  party  did  it  with  a  libellous  or  seditious  intent  is  a  mere  matter  of 
legal  inference  from  the  fact  of  publication,  and  not  the  object  of  proof  either 
<m  one  side  or  the  other. 

If  this  were  otherwise,  upon  what  principle  could  a  printer  be  the  object 
of  an  indictment  or  information  for  printing  a  libel,  who  could  prove  by  the 
dearest  evidence,  that  at  the  time  the  paper  came  into  his  office  and  was 
P1781 P"^^^'  *^^  ^^  ^^  ^°  ^^^  ^^^'  ^^  absent  from  home?  A  man  under 
*  ^  such  circumstances  could  not  have  any  actual  seditious  or  libellous 
intention ; — ^but  the  law  says  he  is  answerable  for  the  acts  of  those  he  em- 
ploys, and  therefore  it  is  imputed  to  him  as  his  own  publication :  and  if  so, 
the  law  supplies  the  intention. 

This  has,  I  believe,  been  often  determined,  and  the  language  of  the  Court 
^  been,  that  such  circumstances  may  be  material  when  he  comes  up  for 
judgment,  but  can  never  go  in  excuse  of  the  crime.  Therefore  I  think  it  was 
not  necessary  for  the  judge  to  sum  up  thb  advertisement,  as  not  amounting, 
in  point  of  law,  to  any  possible  justification. 

The  utmost  use  that  could  be  made  of  it  would  be  in  mitigation  of  punish- 
inent;  though  perhaps  it  may  be  doubtful  whether  any  evidence  offered  by 
the  defendant  had  any  great  tendency  that  way. 

The  second  objection  is,  that  the  jury  were  told,  that  if  they  believed  the 
&ct  of  publication,  they  were  bound  to  find  the  defendant  guilty,  and  had 
nothing  to  do  with  the  question  of  law,  viz.  whether  the  paper  was  a  libel 
or  not. 

The  gentleman  who  made  the  motion  founds  himself  upon  this  principle, 
that  upon  every  general  issue  the  jury  have  (if  they  please)  the  right  of 
taking  cognizance  both  of  the  law  and  the  fact,  and  finding  as  they  think  fit. 
I  admit  the  jury  have  the  power  of  finding  a  verdict  against  the  law,  and 
80  tbej  have  of  finding  a  verdict  against  evidence,  but  I  deny  that  they  have 
»  fight  to  do  so. 
The  principles  of  our  constitution  have  defined  the  different  provinces  of 
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the  Judges  and  the  jury :  ad  que$tione9  juris  retpondeant  judieeg,  ad  jvet- 
tiones  /acH  respondeant  juratora. 

Did  any  lawyer  ever  contend  that  on  the  trial  of  an  ejectment  a  jory  had 
a  tight  to  determine  npon  the  legal  operation  of  a  limitation  in  a  deed,  or 
will,  or  of  a  fine  and  recovery  ? — and  yet  the  jury  may  disregard  their  duty, 
and  find  a  general  verdict  for  plaintiff  or  defendant^  without  attending  to  the 
direction  of  the  judge  as  to  the  law. 

But  though  the  jury  have  the  power  of  acting  contrary  to  their  doty,  it 
does  not  prove  that  they  have  the  right  of  judging  upon  any  matter  of  law ; 
ooDceming  which  the  judges  alone  have  the  right  to  decide.  In  proof  of  this 
position,  I  will  mention  (as  an  additional  authority)  a  late  decision  *in  r^iyQ-i 
the  Court  of  Common  Pleas,  on  a  motion  fiDr  a  new  trial  in  the  ease  I-  -" 
of  Osborne  v.  Peroival,  which  was  tried  before  me  at  Hertford.  It  was  an 
action  brought  by  a  brewer  against  an  excise  officer,  for  a  malicious  proaeca- 
tion  for  a  supposed  offence  against  the  excise  laws.  The  question  turned  upon 
the  construction  of  the  act  of  8  &  9  Wm.  3.  I  thought  that  upon  the  tine 
construction  of  the  act  the  plaintiff  was  liable  to  prosecution ;  at  all  events 
there  was  a  probable  cause  for  the  prosecution;  and  wherever  that  is  the  case, 
no  action  for  a  malicious  prosecution  will  lie.  I  told  the  jury,  that  whether 
there  was  or  was  not  a  probable  cause  was  a  matter  of  law,  which  it  was  the 
province  of  the  judge  to  determine ;  that  it  was  my  opinion  there  dearly 
was  a  probable  cause,  and  therefore  they  must  find  for  the  defendant.  Bat 
the  jury  would  find  a  verdict  for  the  plaintiff.  The  Court  of  Common  Pleas, 
on  the  motion  for  a  new  trial,  held,  the  jury  were  bound  to  take  the  direction 
of  the  judge  on  the  question  of  law,  and  therefore  granted  a  new  trial. 

This  case  is  an  additional  authority  as  to  the  maxim,  that  the  judges  have 
the  sole  right  to  decide  on  all  questions  of  law. 

It  may  likewise  tend  to  show,  that  it  might  not  be  any  improvement  in 
our  constitution,  to  intrust  juries  with  the  right  of  deciding  upon  matters  of 
law,  especially  in  questions  where  their  passions  might  be  likely  to  take  a  part 

For  my  own  part  I  shall  always  think  that  power  is  the  most  safely  lodged 
in  hands  where  it  is  subject  to  control.  If  the  right  of  deciding  upon  the 
law  of  libels  were  lodged  in  the  hands  of  the  jury,  and  they  (either  from 
want  of  competent  judgment,  or  from  factious  motives)  wrongfully  acquit  the 
defendant,  there  is  no  appeal,  there  is  no  redress. 

But  if  it  is  lodged  in  the  hands  where  (as  I  conceive)  the  constitution  has 
placed  it,  (namely)  the  judges, — if  they  should  form  a  wrong  judgment  in 
pronouncing  that  to  be  a  libel  which  is  not  so  in  point  of  law,  the  party  has 
a  right  to  carry  it  to  a  higher  tribunal ;  and  therefore  it  does  not  appear  to 
me  that  any  very  alarming  consequence  can  ensue  if  the  right  of  deciding 
upon  the  law  of  libels  remains  in  the  same  channel  in  which,  as  it  appean 
from  a  series  of  determinations,  for  above  a  century,  and  which  have  been 
very  fully  stated  by  Lord  Mansfield,  it  has  been  held  to  reside. 

*  Therefore,  on  the  whole,  I  concur  in  thinking  there  is  no  ground  r:^i  gni 
for  a  new  trial.  The  rule  discharged.^     ^       ^ 

1  It  was  chiefly  in  consequence  of  the  discussion  occasioned  by  the  case  of  the  King 
V.  Shipley » that  the  legislature  passed  the  28d  G.  8,  c.  60,  entitled ''  An  Act  to  remote 
Doubts  respecting  the  Functions  of  Juries  in  Cases  of  Libel." 


BOGUE  V.  MILLES.    Nov.  22. 

If  a  defendant  who  is  served  with  process  in  a  wrong  name  appears  by  his  right  nftme, 
the  irregularity  is  cured. 

On  Friday,  the  I2th  of  November,  Cowper  obtained  a  rule  to  show  oaiue 
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why  the  prooeedings  in  this  case  should  not  be  stayed  for  irregalarity,  the  de- 
fendant having  been  served  by  the  name  of  James  instead  of  John. 

By  the  defendant's  affidavit,  on  whieh  the  motion  was  made,  and  the  copy 
of  the  bill  of  Middlesex,  with  which  he  had  been  served,  it  appeared  that 
he  was  called  James  Milles  in  the  body  of  the  process,  and  in  the  direction 
at  the  bottom  of  it,  and  that  he  ordered  his  attorney  to  file  bail  for  him,  <<  as 
served  by  the  name  of  James  Milles"  (which  was  accordingly  done  in  those 
words,  and  the  cause  entitled  *^  Boffue  v.  John  Milles,  served  by  the  name  of 
James  Milles'^),  being  advised  to  plead  the  misnomer  in  abatement;  but  that 
the  plaintiff's  attorney  had  in  the  mean  dme  delivered  a  declaration  in  the 
caose,  naming  him  John,  and  not  James  as  in  the  process. 

Runningtan  now  showed  cause. 

Lord  Mansfield. — As  the  process  was  served  on  the  right  person,  though 
by  a  wrong  name,  and  he  has  appeared  to  the  action,^  and  is  in  court,  the 
irregularity  ia  cured.  The  rule  dischai^d. 

*  Otherwise  where  the  plidntiff  files  common  bail  for  the  defendant  Doo  v. 
Bnteher,  8  T.  B.  Oil.    8.  P.  Greenslade  v.  Rotheroe,  2  N.  R.  182. 


[*181]  *RETNOLI>S  v.  BBERING.    Nov.  23. 

1.  It  is  no  answer  to  a  plea  of  set-off  on  a  Judgment  recovered,  that  plaintiff  has 
broaght  a  writ  of  error  to  reverse  the  judgment,  whloh  is  still  pending. 

2.  If  the  plaintiff,  in  making  up  the  record,  makes  the  time  of  plea  plei^ed  appear 
posterior  to  the  date  of  Uie  subject-matter  pleaded,  when  it  was  not  so  in  fact, 
the  Court  will  direct  an  amendment  at  plaintiff's  cost  if  he  resists. 

8.  A  judgment  recovered  after  action  brought  and  before  plea  pleaded  is  a  good 

MtrOSJ 

Thu  declaration  was  entitled  generally  of  Trinity  term,  and  contained 
aeveral  counts  in  assumpsit,  for  work  and  labor,  and  goods  sold  and  delivered. 

The  defendant  pleaded  a  set-off  of  a  promissory  note,  work  and  labor, 
goods  sold  and  delivered,  money  had  and  received,  and  also,  "  that  the  de« 
fendant  heretofore,  to  wit,  on  Friday  next  after  eight  days  of  the  holy 
Tnnity,  in  this  same  term,  in  the  court  of  our  Lord  the  King,  before  the 
King  himself  here,  the  said  court  then  and  still  being  holden  at  Westmin* 
Bter,  in  the  county  of  Middlesex  aforesaid,  bj  the  consideration  and  judg- 
ment of  the  same  Court  recovered  against  the  plaintiff  the  further  sum  of 
£66  of  like  lawful  money,  which  in  and  by  the  said  Court  of  our  Lord  the 
King,  before  the  King  himself,  was  then  and  there  adjudged  to  the  said  de- 
fendant for  the  damages  which  he  had  sustained,  as  well  by  reason  of  the 
not  performing  certain  promises  and  undertakings^  then  lately  made  by  the 
fi&id  plaintiff  to  the  said  defendant,  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  whereof  the  said  plaintiff  was  convicted^ 
IS  by  the  record  and  proceedings  thereof  still  remaining  in  the  said  court  of 
OQf  said  Lord  the  Kine,  before  the  King  himself  here,  to  wit,  at  Westmin- 
Bter,  in  the  county  of  Middlesex  aforesaid,  more  fully  and  at  large  appears ; 
which  said  judgment  still  remains  in  full  force  and  effect,  not  in  anywise  re^ 
versed,  satisfied,  or  otherwise  vacated." 

The  plaintiff  replied,  as  to  all  the  other  articles  of  set-off,  that  he  was  not 
then,  nor  at  the  time  of  exhibiting  the  plaintiff's  bill,  indebted  to  the  de- 
fendant  in  the  said  sums,  or  either  of  them,  and  concluded  to  the  country : 
7~"  And  as  to  the  said  sum  of  £66  so  recovered  by  the  aforesaid  judgmentj 
la  the  said  plea  mentioned,  he  said,  that  afterwards,  and  after  that  judg« 

'  hi  Bvans  «.  Prosser,  8  T.  B.  186,  this  ease,  as  to  the  third  point,  was  overruled, 
*ad  Qonflnied  per  Buu«ib,  J.,  as  to  the  first  poiat. 
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ment  so  recovered,  he  duly  prosecuted;  out  of  the  coart  of  Chancery  of  oar 
sovereign  Lord  the  King,  a  ^certain  writ  of  error  of  and  upon  such  r^igoi 
judgment,  in  order  to  reverse  the  same,  for  manifest  errors  in  giving  ^  "^ 
the  said  judgment ;  and  that  sueh  writ  was  duly  allowed,  and  is  still  depend- 
ing and  undetermined,  to  wit,"  &c.,  and  so  concluded  with  a  verifioatioD. 
The  defendant  demurred  generally  to  that  last  part  of  the  leplieadon. 

g~?he  case  was  first  argued  on  Friday,  the  19th  of  November.} 
hepherd,  in  support  of  the  demurrer,  contended,  that  nothing  can  be  re- 
plied to  a  plea  of  set-off,  which,  if  the  defendant  had  brought  an  action  oa 
the  ground  of  his  set-off,  could  not  have  been  pleaded  in  bar  to  that  actioo. 
Now  all  the  cases  say  that  the  pendency  of  a  writ  of  error  cannot  be  pleaded 
in  bar  to  an  action  on  the  judgment  on  which  the  writ  of  error  ia  brooghL 
The  writ  of  error  only  operates  as  a  stay  of  execution ;  it  does  not  annul  the 
judgment;  and  even  the  stay  of  proceedings  is  not  matter  of  right,  for  it  is 
every  day's  practice  to  apply  for  the  interposition  of  the  Court  to  stay  pro- 
ceedings, till  the  writ  of  error  shall  be  determined ;  and  the  Court  gene- 
rally, in  granting  the  application,  imposes  terms  on  the  party.     If  no  sack 
application  is  made,  and  the  plaintiff  obtains  judgment  in  the  second  actioD, 
he  may  take  out  execution  upon  it  notwithstanding  the  writ  of  error.    If 
the  plaintiff  could  avail  himself  of  his  writ  of  error  in  the  present  fornix 
the  statute  of  set-off  would  be  entirely  defeated ;  for  a  party,  instead  of 
pleading  or  giving  notice  of  a  counter-demand,  would  take  his  chance,  and 
lie  by  till  judgment  should  be  entered  up  against  him,  then  bring  his  action 
on  his  own  demand,  and  hang  up  the  judgment  by  writ  of  error. 

Lane,  for  the  plaintiff. — 1.  I  admit  that  an  action  of  debt  may  be  main- 
tained on  a  judgment  notwithstanding  a  writ  of  error  is  depending  on  that 
jadgment,  though  the  courts  were  formerly  very  unwilling  to  suffer  the 
plaintiff  in  such  an  action  to  take  out  execution.     Thus,  in  the  case  <^ 
Grandvill  v.  Dighton,  B.  R.  M.  5  W.  &  M.  Skinn.  888,  Comb.  229;  4  Mod. 
247,  by  name  of  Dighton  v.  Granville,  Lord  Holt  said,  "  If  it  were  not  for 
the  current  of  authorities  contra,  it  seemed  hard  to  him  that  such  an  action 
lies ;  for  the  writ  of  error  is  a  mpersedea^  to  an  execution,  and  therefore, 
pari  ratione,  it  ought  to  be  ^a  supersedeas  to  all  the  ways  to  come   p»i  031 
at  an  execution ;  and  he  cited  the  case  of  Read  v.  Bearblock,  where   ■* 
a  man  pays  a  security  of  an  inferior  nature,  pending  a  writ  of  error  npon  a 
judgment  on  a  security  of  a  higher  nature,  this  was  not  a  devastavit,  wbieh 
shows  that  the  writ  of  error  had  so  totally  suspended  the  effect  of  the  jodg- 
ment,  that  it  shall  not  have  any  regard  or  essence."     However  it  is  not  now 
to  be  denied  that  the  pendency  of  a  writ  of  error  is  not  a  good  plea  in  bar 
to  an  action  on  a  judgment.     It  was  determined,  though  with  reluctance^  in 
that  very  case  of  Grandville  v.  Dighton,  that  it  cannot  even  be  pleaded  in 
abatement.     But  the  present  Question  does  not  depend  on  the  general  law 
and  rules  of  pleading :  it  must  be  decided  upon  the  true  construction  of  the 
statutes  of  set-off.    There  is  certainly  no  express  decision  of  the  point.    Bot 
the  words  of  the  statutes  of  set-off,  2  Geo.  2,  c.  22,  §  18 ;  8  Geo.  2,  c.  24, 
§  4,  5,  are  ''  mutual  debts ;"  "  upon  what  account  the  sum  set  off  became 
due :''  2  Geo.  2,  c.  22,  §  13,  and  <<  how  much  is  truly  and  justly  doe.''  8 
Geo.  2,  c.  24,  §  5.     These  words  show,  that  what  may,  in  the  general  le^ 
sense,  be  perhaps  comprehended  under  the  word  "  debt,''  is  not  what  is 
meant  by  the  statutes  in  question,  but  more  strictly  what  is  absolutely  9>^ 
indisputably  due  at  the  time  of  the  set-off.     Now  it  is  not  to  be  presumed 
that  the  writ  of  error  was  brought  for  delusion  :  and  if  it  should  torn  oot; 
upon  the  decision  in  the  court  of  error,  that  the  judgment  pleaded  bj  tk 
defendant  was  erroneous,  there  is,  by  relation,  no  debt  due  at  the  time  of 
set-off.    But  at  all  events,  and  whatever  become  of  the  repUoationi  this  ^^ 
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is  bad :  for  the  deolarttion  is  generally  of  Trinity  Term,  and  therefore,  in 
contemplation  of  law,  is  of  the  first  day  of  that  term.  So  is  the  plea ;  for 
there  is  no  imparlanee,  nor  any  speoisl  entry  of  the  plea  (like  a  special 
memorandam),  at  a  subsequent  day  in  the  term.  But  the  judgment  pleaded 
is  stated  to  have  been  recovered  "  on  Friday  next  after  eight  days  of  the 
holy  Trinity,"  that  is,  at  a  time  posterior  to  the  time  of  plea  pleaded,  which 
is  repugnant  and  absurd. — (Bulleb,  Justice. — <<  Those  words  are  under  a 
vukliceij  and  may  be  rejected ;  and  this  is  not  a  special  demurrer.")— No, 
the  words  are  part  of  the  description  of  the  judgment ;  and  if  issue  had  been 
r*1841  ^®°  ^°  ^^®  ^^^  ^^  ^^^^  ^  judgment  haying  been  recoyered,  ^it 
*•       -*   must  have  been  proved  to  have  been  on  the  day  specified. 

Lord  Mansfieu). — We  are  all  clear  with  the  defendant  on  the  first  and 
principal  point ;  but  Mr.  Lane  has  caught  you  on  the  other  point. 

Skipherd, — That  is  only  an'  objection  of  form.  So,  in  a  declaration  enti- 
tled of  the  term  generally,  if  the  cause  of  action  is  laid  to  have  accrued  on 
a  day  in  that  term,  that  being  assigned  for  error  has  been  held  to  be  mere 
form. 

BuLLKB,  Justice. — Mr.  Lane  is  right.  The  day  laid  here  is  part  of  the 
description  of  the  judgment. 

Shepherd. — Then  the  Court  will  certainly  give  the  defendant  leave  to 
amend ;  for  the  fact  is,  that  the  plea  was  delivered  after  the  day  on  which 
the  judgment  is  stated  to  have  been  given;  but  the  plaintiff,  who  made  up 
the  record,  has  entered  it  generally,  and  it  would  be  highly  unjust  to  permit 
him  to  avail  himself  of  a  defect  which  he  himself  has  occasioned. 

BuLLER,  Justice,  said  that  a  similar  blunder  had  happened  in  the  very 
first  case  he  had  ever  argued,  and  that  on  motion  leave  was  given  to  amend, 
the  costs  of  the  amendment  to  be  paid  by  the  plaintiff.  The  like  leave  was 
given  in  this  case ;  and  Lane  said,  that  if,  upon  inquiry,  he  should  find  that 
thefictwas  as  Shq>herd  had  stated,  he  would  agree,  on  the  part  of  the  plain- 
tiff, to  consider  the  plea  as  if  amended. 

On  Monday,  the  23d  of  November,  Lane  being  satisfied  of  the  fact,  the 
plea  was  considered  as  amended;  but  he  then  said  he  thought  it  as  liable  to 
objection  as  before,  and  therefore  desired  leave  to  argue  the  case  again  as  it 
now  stood. 

The  Court  ordered  it  to  be  restored  to  the  paper,  and  to  be  argued  the  day 
Mowing. 

This  day  Lane  stated  his  objection  to  the  plea,  as  it  now  stood,  to  be,  that 
the  judgment  attempted  to  be  set  off  was  posterior  to  the  commencement  of 
the  action.  Such  a  debt,  he  said,  according  to  the  words  of  the  statutes  and 
the  practice  since  the  passing  of  those  acts,  cannot  be  set  off  against  a  plain- 
tiff's demand.  The  words  of  2  Geo.  2,  c.  22,  §  13,  "  where  there  are  mutual 
debts,'*  and  "  %/  either  partif  tue  or  he  wed  as  executor,  or  administrator, 
where  there  are  mutual  debts  between  the  testator,  or  intestate,  and  either 
P^ty" — these  words  clearly  suppose  the  debt  to  be  set  off  to  have  subsisted 
at  the  time  of  the  commencement  of  the  action.  Accordingly  it  has  been 
r*l851  ^^®  constant  practice,  *in  pleading  a  set-off,  to  allege,  <<  that  the  plain- 
\  tiff,  at  ike  time  of  exhibiting  his  bill  (or  suing  out  the  original),  was 
&nd  still  is  indebted  to  the  defendant."  Besides,  what  is  the  import  of  the 
words  ^^ mutual  debts?''  What  else  can  they  mean  but  co-existing  demands, 
tor  which  there  are  co-existing  remedies  ?  Such  being  the  words  of  the  stap 
tates,  and  such  the  practice  in  pleading  since  they  passed,  some  authority, 
some  positive  decision,  is  to  be  expected  from  the  other  side  to  support  the 
present  plea.  It  will  scarcely  be  argued  that  the  cause  of  action  on  which 
the  judgment  pleaded  by  the  defendant  was  obtained  may  have  existed  before 
the  commencement  of  the  plaintiff's  action.    If  that  were  admitted,  it  could 


416  Betnolds  v.  Beering.    M.  T.  1784.  [185 

not  be  of  any  Bervice  to  the  defendant.     For  that  caoM  of  action  wu  a  eon* 
tract;  and  was  entirely  extingnished  as  soon  as  the  judgment  took  place. 
This  was  expressly  decided  in  the  case  of  Bidleson  v.  Whytel,  B.  &.  T.,  4 
Geo.  8,  8  Burr.  1545-1548,  where  the  original  action  being  upon  a  contract^ 
and  the  second  on  the  judgment  obtained  in  that  action,  the  Court  held, 
<<  that  the  contract  was  extinguished  by  the  judgment."     If  we  consider  the 
words  of  the  clause  of  5  G-eo.  2,  cap.  80,  for  setting  off  mutual  debts  in  cases 
of  bankruptcy,  they  will  be  found  to  confirm  the  present  argument.    The 
words  are,  <<  where  it  shall  appear  that  there  have  been   mutual  debts 
between   the   bankrupt  and   any  other  person,   at  any  time   before  such 
person  became  bankrupt,''  §  28.     These  words  are  dearly  confined  to  co- 
existing debts  at  the  time  of  the  bankruptcy,  and  so  they  have  been  always 
understood— Ridout  v.  Brough,  B.  R.  T.,  14  Oeo.  3,  Gowp.  188 :  and  this 
clause  being  in  pari  materid  with  those  of  2  Qeo.  2,  c.  22,  and  8  Geo.  2,  c. 
24,  they  ought  to  be  taken  together,  and  to  receive  a  similar  oons^ncdon* 
The  present  case  may  be  compared  to  those  where  a  release  having  been  ob- 
tained from  the  plaintiff  after  the  commencement  of  the  action,  the  defen- 
dant has  been  permitted  to  plead  it  in  bar.    But  there  is  this  essential  diffe- 
rence :  A  release  is  the  act  of  the  plaintiff  himself;  it  is  a  voluntary  dis- 
charge of  the  demand ;  and  therefore  it  would  be  unreasonable  to  proceed 
afterwards  to  enforce  what  he  had  relinquished  under  his  own  hand  and  seat 
But  a  judgment  against  a  party  is  involuntary  on  his  part ;  '<  Judicium  red' 
ditur  in  invitutn,'*     ^The  most  analogous  case  is  that  of  a  tender.  p^|ggi 
Now  it  is  established  law^  that  a  tender  made  after  the  commence-  ^       ^ 
ment  of  the  action  cannot  be  pleaded  in  bar.     The  case  of  Brown  v,  Basker- 
villc;  B.  R.  T.,  1  Geo.  8,  2  Burr.  1229;  1  Blackst.  293,  S.  G,  is  very  strong 
in  support  of  the  present  objection  to  the  defendant's  plea.     Lord  Mansfield 
there  says,  ^<  If,  at  the  time  of  the  action  brought^  there  are  mutual  demands, 
they  may  be  set  off  by  the  statute,"  1  Blackst.  298 ;  and  those  words  are 
printed  in  italics  in  Mr.  Justice  Blaokstone's  reports,  manifestly  becaose 
they  were  spoken  emphatically,  to  draw  the  line  beyond  which  (he  plea  intro- 
duced by  the  statute  does  not  extend.     It  is  true  that  in  that  case  the  ver- 
dict on  the  defendant's  demand  was  obtained  after  the  commencement  of  the 
plaintiff's  action ;  but  there  is  a  most  material  distinction  between  a  verdict 
and  a  judgment;  for,  as  Lord  Mansfield  then  declared^  ''A  verdict  does 
not  annihilate  or  extinguish  the  debt,  nor  change  the  nature  of  it,"  Blackst. 
ibid.  294.     The  Gourt  must  decide  this  point  on  the  construcUon  of  the  sta- 
tute or  statutes  (for,  as  to  this  question,  there  is  no  difference  between  tbem), 
and  will  not  be  governed  in  their  decisions  by  authorities  where  other  matters 
arising  after  the  action  brought  have  been  permitted  to  be  pleaded  in  bar;  as 
in  the  case  of  Sullivan  v.  Montague,  supra,  vol.  i.  p.  106,  which  may  be 
cited  on  the  other  side. 

Shepherd, — If  by  statute  a  new  plea  in  bar  is  introduoed,  I  take  it  to  be 
clear,  that  such  new  plea  must  be  governed  by  the  rules  of  pleading  pre- 
viously known  and  established,  unless  the  case  is  made  an  exception  to  tbose 
rules  by  the  statute  itself.  It  is  therefore  sufficient  for  me  to  show  that  the 
plea  in  the  present  case  is  within  the  general  rules;  unless,  on  the  other  side, 
it  has  been  or  can  be  shown  that  there  is  an  exception  as  to  pleas  of  set^* 
Now  the  general  rule  was  very  clearly  laid  down,  and  confirmed,  by  tbis 
Gourt,  in  the  case  of  Sullivan  v,  Montague.  The  words  of  Lord  Mansfisld 
were  ^*  Action  on  goes  (and  his  lordship  adds,  <'tn  every  case**)  to  tfaetima 
of  pleading,  not  to  the  commencement  of  the  action,"  supra,  vol.  i.  p.  112. 
It  is  argued  that  the  words  of  the  statutes  of  set-off  make  that  new  plea  an 
exception.  '^'But  I  can  find  no  such  meaning  in  those  words.  There  r*i  ori 
is  nothing  said,  in  either  statute,  about  the  oo-existenee  of  the  debt  I-      *' 
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—nothing  to  confine  the  plea  to  such  debts  as  existed  when  the  action  was 
commeDced.  As  to  the  statute  of  5  Geo.  2,  c.  80,  it  seems  to  furnish  a  strong 
argnment  in  favor  of  the  defendant;  for  if  it  be  true  (which  I  do  not  contro- 
vert) that  by  that  statute  no  debts  but  what  existed  previous  to  the  bankruptcy 
can  be  set  off  before  the  commissioners,  it  seems  to  follow,  when  we  consider 
that  all  the  three  acts  passed  within  a  few  years  of  one  another,  that  the  legis- 
latore  did  not  mean  to  establish  the  same  restriction  with  regard  to  pleas  or 
Dotioes  of  set-off.  If  that  had  been  meant,  words  equally  strong  would  have 
been  used  in  the  one  case  as  in  the  other.  In  the  case  of  Marsh  v.  ChamberSj 
B.  R.  T.  18  Geo.  2,  2  Str.  1234,  the  Court  held  that  a  demand  arising  upon 
a  note  of  hand  endorsed  to  the  defendant  after  the  bankruptcy  could  not  be 
set  off  affainst  the  assignees,  because  the  statute  of  5  Geo.  2  expressly  says 
«mQtua[  debts  at  any  time  he/ore  such  person  became  bankrupt/'  That 
ease,  therefore  was  determined  on  the  peculiar  manner  in  which  the  statute 
of  5  Geo.  2  is  worded.  As  to  Brown  v.  Baskerville,  it  certainly  was  there 
held  that  a  judgment  alters  the  nature  of  the  original  debt,  so  that  an 
action  can  no  longer  be  maintained  upon  it ;  but  Lord  Mansfikld  said, 
that  the  verdict  was  conclusive  evidence  of  the  original  debt,  and  the  ver- 
dict, in  that  case,  was  given  at  a  time  subsequent  to  the  commencement 
of  the  suit.  Is  it  possible  seriously  to  contend,  that  if  a  defendant  has 
only  obtained  a  verdict,  he  may  set  off  his  demand  against  that  of  the  plain- 
tiff; but  that,  if  he  proceed  to  judgment  upon  such  verdict,  his  condition  will 
be  worse,  and  that  he  can  no  longer  avail  himself  of  the  benefit  of  the  statutes 
of  set-off?  Even  on  an  injunction  bill  in  equity  it  is  most  certain  that  the 
Court  would  not  inquire  whether  the  judgment  relied  on  by  the  plaintiff  as 
the  ground  for  an  injunction  was  previous  or  subsequent  to  the  commence- 
ment of  the  defendant's  action.  In  actions  aeainst  executors,  a  judgment 
obtained  against  them  by  a  third  person  after  the  commencement  of  the  ac- 
tion is  often  pleaded  in  bar ;  and  the  legality  of  such  a  plea  has  never  been 
disputed.  It  is  said  of  judgments  that  '<  redduntur  in  invtium;*'  but  a  judg- 
P1881  ^^^^  ^^  ^^  ^'  ^^^  ^^  ^^  ^^^  party  against  whom  it  is  ^pronounced, 
-^  that  it  is  incompetent  for  him  to  controvert  it  afterwards.  The  case  of 
tenders  is  particular,  and  stands  on  its  own  bottom.  A  tender  is  the  volun- 
tary act  of  the  defendant.  The  plaintiff  cannot  know  whether  such  a  step 
will  be  taken ;  and  it  would  be  absurd  if  he  were  to  be  barred  of  his  action 
uid  lose  his  costs  in  consequence  of  a  thing  being  done  after  the  commence- 
ment of  the  action,  which  he  could  not  foresee. 

Lane,  in  reply. — ^In  Sullivan  v.  Montague,  the  point  relied  on  was  not  the 
1^ Judicata,  Besides,  though  the  words  are  ''  in  every  case,"  it  cannot  be 
spppofled  that  Lord  Mansfield  meant  to  lay  down  as  a  universal  rule,  a 
single  exception.  If  he  had,  the  case  of  tenders  would  be  no  exception ; 
whieh  it  is  admitted  to  be.  What  reason,  therefore,  is  there  why  the  case  of 
Kt-off  should  not  also  be  an  exception  ?  It  has  certainly  happened  very  fre- 
quently, that  bills  and  notes  endorsed  to  a  defendant  after  the  commencement 
of  the  action,  and  offered  to  be  set  off  at  Guildhall,  under  a  notice,  have  been 
ejected.  The  judgment  set  off  in  the  present  plea,  which  is  on  promises 
^nerally,  may  not  have  been  for  any  liquidated  cause  of  action.  It  may 
nave  been  for  a  special  assumpsit,  a  promise  of  marriage,  &c.  The  plaintiff, 
therefore,  mieht  not  have  it  in  his  power  at  the  commencement  of  his  action 
^  ascertain  the  amount,  so  as  to  see  whether  it  covered  his  own  demand. 
Jet  though,  on  that  supposition,  he  had  a  conscientious  right  to  his  action  at 
fii^t,  if  this  plea  is  supported,  he  will  be  subject  to  pay  the  costs  on  both 
■J^es.  As  to  the  case  of  a  plea,  by  executors,  of  a  judgment  recovered  after 
uie  commencement  of  the  suit,  such  a  plea  in  effect  admits  the  plaintiff's 
catiae  of  action,  and  only  operates  to  cover  the  assets. 
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Lord  MANBrnsLD. — Hayo  jou  any  case  where  it  has  been  decided  that 
notes  endorsed  after  the  commencement  of  the  action  cannot  be  set  off  f 

Lane. — I  know  of  no  such  determination ;  but  I  am  told  bj  those  most 
conversant  in  Nisi  Prius  business,  that  it  is  the  constant  practice  not  to  per- 
mit such  notes  to  be  set  off 

BuLLEB,  Justice. — ^The  case  of  Lucas  v.  Marsh,  Barnes,  453,  is  rather  an 
authority  the  other  way ;  for  it  is  there  said  ''  that  where  an  endorsed  note  is 
set  off,  it  must  be  proved  that  the  name  of  the  endorser  was  written  be/ort 
the  plea  pleaded  ;*'  *not  /'  that  it  must  have  been  written  be/ore  the  p^^ggi 
commencement  of  the  action."  »-        -* 

Lord  Mansfield. — Nothing  is  more  apt  to  mislead  than  the  suggestion 
of  a  supposed  general  practice,  unsupported  by  any  authority  or  decision. 
This  case  has  been  extremely  well  argued;  and  the  plea  is  certainly  veiy 
judiciously  pleaded,  for  it  does  not  mention  the  commencement  of  the  action, 
but  states  generally  that  the  judgment  was  ''  heretofore"  recovered,  and  was  sdll 
in  force.  The  case  of  Sullivan  v,  Montague  seems  to  me  to  be  decisive. 
Anything  may  be  pleaded  in  bar  which  is  a  legal  answer  to  the  demand,  and 
happens  before  plea  pleaded,  unless  where  it  is  (as  in  the  case  of  a  tender) 
the  defendant's  own  act.  A  note  or  bill  endorsed  after  the  action  brought 
may  be  set  off,  unless  when  the  endorsement  is  merely  colorable  and  collusive 
between  the  endorser  and  the  defendant,  in  order  to  defeat  the  plaintiff's  demand. 

AsHURST,  Justice. — The  only  exception  to  the  general  rule  laid  down  in 
Sullivan  v.  Montague  is  where  the  matter  of  defence  arises  from  the  act  of 
the  defendant.  In  such  a  case  it  would  be  unjust  to  permit  him  to  avail 
himself  of  his  own  act,  which  could  not  be  foreseen,  to  bar  the  plaintiffs  ac- 
tion. Notes  and  bills  endorsed  are  not  within  the  reason  of  that  exception, 
unless  where  the  endorsement  is  collusive ;  in  which  case,  where  the  set-off  is 
pleaded,  I  should  think  the  plaintiff  might  reply,  that  the  endorsement  was 
made  fraudulently  and  by  collusion. 

BuLLER,  Justice. — As  all  pleadings  are  to  be  taken  most  strongly  against 
the  party  pleading,  and  it  is  not  stated  in  this  plea  that  the  promises  on  whieh 
the  judgment  wa^  recovered  were  made  before  the  commencement  of  the  plain- 
tiff's action,  I  shall  consider  the  case  as  if  it  were  admitted  that  the  defen- 
dant's original  cause  of  action  did  not  arise  till  afterwards.     This  lays  out  of 
the  case  all  that  part  of  the  argument  for  the  plaintiff  respecting  the  extin- 
guishment of  the  first  demand  by  the  judgment ;  though  it  would  be  very 
hard  law  indeed  to  applv  that  doctrine  to  this  case  in  the  extent  contended 
for,  if  the  original  debt  had  clearly  existed  previous  to  the  commencement  of 
the  plaintiffs  action.     But  the  only  question  here  is,  whether  the  rule  laid 
down  in  Sullivan  v.  Montage  applies  to  this  case.     It  is  a  mistake  to  say 
that  the  Court  did  not  decide  the  point  in  that  case.    They  did  decide,  and 
upon  great  consideration.     I  remember  *I  looked  through  all  theptjoA-i 
books  on  that  occasion,  and  could  find  no  exception  to  the  rule.     It  is  '•       ^ 
said  that  a  release  is  the  plaintiffs  own  act.    But  so  is  a  contract  for  goods 
So  is  the  acceptance  of  payment  after  the  action  brought.     Indeed  a  setK^ff 
is  analogous  to  payment.     A  bankrupt's  certificate,  obtained  after  action 
brought,  and  before  plea  pleaded,  is  constantly  pleaded  in  bar.     When  an  ex- 
ecutor pleads  a  judgment  obtained  after  action  brought,  it  is  a  plea  in  bar, 
and  not  merely  to  cover  assets.     There  is.  no  doubt  the  words  in  Brown  i;. 
Baskerville  are  as  they  have  been  cited  on  the  part  of  the  plaintiff.     But  the 
rieason  why  the  case  of  a  demand  accruing  after  action  brought  and  before 
plea  pleaded  is  not  mentioned  can  only  be  that  such  a  case,  being  lesB 
common,  was  not  adverted  to  by  the  Court  at  that  time.     But  in  Lucas  v. 
Harsh  it  does  not  seem  to  have  been  adverted  to.     Consequences  as  to  coeti 
can  make  no  part  of  our  consideration.     They  are  accessary  and  follow  the 
principal.  Judgment  for  the  defendant 
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The  uBttsmeni  to  the  land-tax,  if  it  appears  doubtfal  on  the  faoe  of  the  rate  whether 
it  be  on  the  landlord  or  tenant,  is  presumed  to  be  on  the  tenant. 

This  was  a  mle  to  show  cause  why  an  order  of  sessions  should  not  be 
cpashed,  confirming  an  order  of  removal  by  which  Charles  Scullard,  his  wife, 
and  their  three  children  were  removed  from  the  parish  of  Eastmeon,  in  the 
county  of  Southampton,  to  the  parish  of  St.  Lawrence  in  Winchester.  The 
ease  stated  by  the  sessions  was  as  follows: — ^Tho  paupers  resided  in  Petersfield, 
under  a  certificate  from  St.  Lawrence,  for  some  time  previous  to  the  year 
17B0.  Before  the  making  of  the  assessment  after  mentioned  they  removed 
to  Eastmeon,  and  occupied  a  house  there  till  the  8th  of  May  last,  the  day  of 
making  the  order  of  removal.  William  Clark  was  the  proprietor  of  the  house. 
On  the  7th  of  June,  1783^  a  land-tax  assessment  was  made  for  Eastmeon  in 
the  following  form ; — 

'^  County  of  Southampton  to  wit. — For  the  tything  of  Eastmeon  an  assess- 
r*l9l1  ™^°^>  made  in  pursuance  of  an  act  of  ^Parliament,  passed  in  the  23 
^  ^  year  of  His  present  Majesty's  reign,  for  granting  to  His  Majesty,  by 
a  land-tax  to  be  raised  in  Great  Britain,  for  the  service  of  the  year  1783.'' 


BeatalB. 

MMBM  Ot  PlOpfi6tOn. 

NuBMofOooapien. 

£     s.     d. 
1    0      Si 

Mr.  Wm.  Clark. 

Charles  Soullard. 

£    8.    d. 

0     4    Of 

Scullard,  after  this  rate,  paid  the  assessor,  who  called  at  his  house  and 
gave  him  the  following  receipt : — 

''  Oct.  20,  1783.— Received  of  Mr.  Charles  Scullard  2s.  and  }d.  for  half  a 
year's  hind-taz  for  Mr.  Clark's  house,  due  at  Michaelmas  last.  Per  Jos  Ter- 
rell, assessor.'' 

The  parish  of  Eastmeon  consists  of  seven  tythings,  of  which  Eastmeon  is 
one ;  which  seven  tythings  are  separately  assessed  to  the  land-tax.  Terrell 
was  collector  as  well  as  assessor. 

Bearcrofi  and  Marshall,  in  support  of  the  order  of  sessions. — ^This  is  the 
fot  question  upon  a  settlement  under  the  land-tax  acts  which  has  come  before 
tbe  Court  since  the  statute  of  the  20  Geo.  3,  o.  18,  took  effect.  If  we  take 
the  two  requisites  separately — first  that  of  being  charged  with,  and  secondly 
that  of  paying  towards  the  public  taxes  of  the  parish  (see  3  W.  and  M.  c.  11, 
§  6),  tbe  first  was  certainly  complied  with  in  the  parish  of  Eastmeon,  but 
tbe  second  as  clearly  was  not.  On  the  faoe  of  the  rate  it  is  perhaps  equi- 
vocal whether  Clark,  the  landlord,  or  the  pauper,  was  rated.  For  it  is  clear 
that  it  is  not  sufficient  that  the  tenant's  name  appears  on  the  rate,  unless  it 
was  put  there  for  the  purpose  of  rating  him.'  It  is  a  question  of  fact  who  is 
^^ ;  and  that,  if  equivocal  on  the  rate,  is  decided  here  by  the  receipt. 
Since  the  20  Geo.  3,  o.  17,  the  form  of  the  rate  cannot  be  altered,  because 
tbat  statute  prescribes  a  particular  form.  The  object  of  the  statute  makes  it 
» landlord's  tax,  and  not  a  tenant's  tax. 

■Bttntnc^A,  contra. — Whether  the  rating  is  a  question  of  law  or  of  fact, 
^is  is  a  rating  and  payment  by,  the  tenant.  The  title  of  the  rate  savs 
i^oth\ag,and  there  are  columns  both  for  landlords'  and  tenants'  names.    The 

■  8.  C.  ante,  vol.  i.  p.  227,  cited  in  notes ;  Cald.  879. 
<  See  Bex  v.  Oarshalton,  Burr.  Sett.  Ca.  809,  No.  262. 
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caM  of  R.  V,  *Mitcham,<  decided  the  land-tax  to  be  a  tenant's  tax.  riooi 
The  meaning  of  20  Geo.  3,  was  merely  that  the  land  should  be  rated  ■-      -' 
in  the  name  of  the  landlord  or  tenant.     The  expression  '^  Clark's  house/'  in 
the  receipt,  is  merely  a  description  of  the  premises. 

Lord  Mansfield. — ^The  occupier  is  the  person  who^  as  it  regards  the 
public,  ought  to  be  rated.  The  remedy  lies  against  him.  The  receipt  here 
was  given  for  the  house,  by  way  of  description,  as  Mr.  Clark's  house. 
WheUier  the  landlord  or  tenant  be  rated  is  a  question  of  fact. 

BuLLSR,  J. — ^The  rate  laprtmd/acie  on  the  tenant;  and  if  the  fact  be  not 
found  to  be  otherwise  by  the  justices^  it  must  be  taken  to  be  a  rate  on  the 
tenant.  Rule  absolute.* 

>  B.  R.  £.  28  Geo.  8,  Dovgl,  226,  in  note. 

*  This  case  followed  and  confirmed  that  of  Rex  v.  Inhabitants  of  Ifitcham,  B.  R.,  E. 
58  Geo.  8,  ante,  toI.  i.  p.  226,  innoiit;  Cald.  276;  2  Nol.  129;  4  Bum.  577,  24th  ed. 
Bat  where  the  sessions  stated  in  the  case,  that  they  were  of  opinion  that  the  land- 
lords were  the  persons  intended  to  be  rated  in  the  rate,  the  Coort  of  King's  Beneh 
held,  that  by  this  statement  they  were  preolnded  from  entering  into  the  qnestion  ; 
Bex  V.  Inhabitants  of  Folkestone,  M.  80  Geo.  8,  8  T.  R.  505.  See  also  the  next  ease, 
mfra.  By  85  Geo.  8,  c.  101,  s.  4,  no  person  shall  gain  *a  settlement  by  paying  taxes 
for  any  tenement  not  being  of  the  yearly  Talue  of  £10.  That  Talne  may  be  partly 
made  np  of  the  fixtures  belon^^ng  to  the  landlord,  and  demised  with  the  house;  Bex 
p.  Inhabitants  of  8t  Donstan,  M.  6  Geo.  4,  4  B.  &  C.  686,  7  D.  &  R.  178,  S.  C.  By 
Stat  48  Geo.  8,  o.  161,  s.  59,  persons  assessed  to,  and  paying  the  duties  on  houses  or 
windows,  or  any  of  the  assessed  tazes»  shall  not  thereby  gain  a  settlement 
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Nov.  24.  f^^^^J 

A  certificated  man  purchased  a  freehold  cottage  in  the  township  to  which  he  ma 
certificated,  and  died,  leaving  a  widow  and  three  children  residing  in  the  cottage 
at  the  time  of  his  death,  and  who  continued  to  reside  there  for  ten  weeks:  held, 
that  the  widow  acquired  a  settlement  in  right  of  her  quarantine,  which  she  cob- 
municated  to  her  children.'  A  child  of  ten  years  of  age  removed  from  her  mother's 
house  on  account  of  illness,  remains  part  of  her  mother's  fsmily.* 

Two  Jnstices  made  an  order  to  remove  Jane  Westall,  widow,  and  her 
three  children,  from  the  township  of  Upton,  in  Berkshire,  to  the  pansh  of 

'  This  ease  is  also  reported  in  Bott's  Poor  Laws,  Const 's  ed.  (4th)  88  ft  580;  2 
Bott,  502,  6th  ed. 

'  But  a  widowy  before  assignment  of  dower,  does  not  gain  a  settlemeat,  mnlefls 
in  right  of  her  quarantine,  for  she  has  not  any  right,  either  legal  or  equitable,  te 
the  land ;  and  if  she  enters  before  assignment,  she  is  a  trespasser.  She  hai  oalj 
a  legal  right  to  have  dower  assigned ;  Rex  v,  Northweald  Bassett,  2  B.  &  C.  726, 4 
D.  k  B.  276,  8.  G.  It  has  been  remarked  that  the  situation  of  a  widow  is  probably 
the  only  existing  case  in  which  a  title,  though  complete  and  unoi^osed  by  say 
adverse  right  of  possession,  does  not  confer  on  the  person  in  whom  it  is  Tested  tki 
right  of  reducing  it  into  possession  by  entry ;  Park  on  Dower,  884.  By  stat  20  Geo. 
8,  c.  17,  8.  12,  if  the  husband  died  seised,  receipt  of  the  profits  of  the  dower  witbott 
assignment  is  sufficient  to  entitle  a  second  husband  to  a  Tote  for  the  eountj-.  Tke 
husband  of  a  woman,  next  of  kin,  who  with  the  permission  of  Uie  administrttor 
resides  in  the  leasehold  tenement  of  the  intestate,  does  not,  by  such  readenee,  ac- 
quire a  settlement  The  next  of  kin  has  not  even  an  equitable  interest,  but  a  Ben 
right  to  an  account ;  Rex  v.  Berkswell,  1  B.  &  G.  542,  8  D.  &  R.  9,  S.  C. 

*  For  the  parental  control  continues,  and  the  child  has  not  contracted  any  relatioe 
inconsistent  with  it.  The  rule  on  this  subject,  as  laid  down  in  a  late  ease,  is,  tbtt 
during  the  minority  of  a  child  there  can  be  no  emaneipation  unless  he  mairies,  sod 
so  becomes  himself  the  head  of  a  family,  or  contracts  some  other  relatioa,  so  ts 
wholly  and  permanently  to  exclude  the  parental  control.  Per  Abbott,  C.  J.,  Ria  *• 
Inhabitants  of  Wilmington,  5  B.  &  A.  526,  1  B.  &  R.  140,  8.  G.    So  it  is  said  b/ 
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Long  Wittenham,  in  the  same  oonntj.  The  order  stated  that  Mair,  one  of 
the  children,  was  about  12,  Rachel,  another,  about  10,  and  William,  the 
tbird,  about  8  years  of  age ;  and  that  the  said  widow  and  three  children  were 
become  ohargeable  to  the  said  township  of  Upton. 

1^1  Q41     *Upon  an  appeal  to  the  court  of  quarter  sessions  for  Berkshire,  the 
*-       -'  order  was  confirmed,  and  a  special  case  made  for  the  opinion  of  this 
Goart,  which  stated  as  follows : — John  Westall  and  Jane  his  wife,  being 
certificated  from  the  parish  of  Long  Wittenham  to  the  township  of  Upton, 
went  in  1764  to  reside  in  Upton  under  such  certificate,  and,  in  the  year 
1765,  John  Westall  purchased  a  cottage,  with  a  small  piece  of  garden 
ground,  for  the  sum  of  £b,  in  that  township,  and  continued  to  live  upon  that 
tenement,  with  his  wife  and  family,  under  the  certificate,  till  the  time  of  his 
death,  which  happened  on  the  15th  of  February,  1784.     During  such  his 
residence  in  the  township  of  Upton,  he  had  a  family  of  the  following  chil- 
dren, via.,  John,  his  eldest  son,  Willliam,  Mary,  and  Rachel.    A  short 
time  before  his  death,  he  and  all  his  family,  except  Rachel,  were  seized  with 
the  amall-pox.     Rachel  being  free  from  the  infection  was  removed  to  the 
hoase  of  a  brother-in-law,  within  the  same  township,  to  remain  till  the  family 
should  be  recovered  from  the  disease,  and  was  then  to  return  home  to  her 
father's  family,  which  she  never  did  before  the  removal  under  the  order  of 
the  two  justices  to  the  parish  of  Long  Wittenham.     The  father  and  the 
family  became  actually  chargeable  to  the  township  of  Upton  a  little  before 
bis  death,  and  the  family  continued  so  till  the  removal.     The  father  died  of 
the  small-pox  intestate,  being  seised  in  fee,  at  the  time  of  his  death,  of 
the  cottage  and  garden,  leaving  Jane  his  widow,  John  his  eldest  son  and 
beir-at-law,  of  the  age  of  19,  and  William,  Mary,  and  Rachel,  of  the  respec- 
tive ages  stated  in  the  order  of  removal.    Jane  the  widow,  William,  and 
Mary  were  ill  of  the  small-poz  at  the  time  of  the  father's  death.     The 
widow  and  aU  the  children  except  Rachel  were  residing  upon  the  Other's 
tenement  at  the  time  of  his  death,  and  continued  to  reside  thereon  for  the 
space  of  ten  weeks  after  his  death,  at  the  end  of  which  time  they  were,  by 
r*1951  ^^^  o^^i*  *^^  ^^®  ^^0  justices,  removed  to  the  parish  of  Long  Witten- 
^       ■*  ham. 
MiUea  and  AhhoUj  in  support  of  the  orders,  argued  as  follows : — 
1.  The  general  question  is,  whether  the  widow,  by  her  residence  on  her 
husband's  tenement  under  the  right  of  quarantine,  gained  a  settlement  in  the 
township  of  Upton,  notwithstanding  the  certificate,  for  herself  and  the  three 
children,  who  are  the  subjects  of  the  order  of  removal.     The  words  of 
Magna  Charta  are  these  :    Vidua,  po$t  mortem  mariti  sui,  maneat  in  capU 
tali  mestuaffio  mariti  mi  per  quadraginta  dies  post  obitum  mariti  w*i,  infra 
<JU08  dies  assignetur  ei  dos  sua,  nisiprius  fvuerii  ei  assignata,  vel  nisi,  dome^ 
•ilia  sit  castrum  ;  et,  si  de  castro  recesserit,  damns  ei  competens  statim  provi- 
deatur,  in  quApossit  JumesU  morari,  quousque  dos  sua  ei  assignetur  secundum 
^od prcedictum  est.  c.  9.     In  the  first  place,  it  is  to  be  observed,  that  this 
n'gfat  of  quarantine  does  not  comprehend  any  right  of  property.     It  amounts 
merely  to  a  permission  to  reside  till  the  assignment  of  dower.     In  the  next 
place,  the  day  on  which  the  husband  died  is  reckoned  one  of  the  40 ;  so  that, 

Batibt,  J.,  that  in  order  to  constitate  emancipation,  the  party  ought  to  be  wholly 
and  pennanently  free  from  the  parental  control ;  Rex  v.  Inhabitants  of  Rotherfield 
^reys,  1  B.  &  C.  845,  2  D.  &  R.  628  S.  G.  And  in  Rex  v.  InhabiUnU  of  Hardwicke, 
^  B.  &  A.  176,  it  is  said  by  Abbott,  C.  J.,  that  daring  the  minority  of  a  child  he  will 
'^^n,  almost  ander  any  eircnmstanoes,  unemanoipated.  See  also  Rex  v.  Lychett 
^^atiaverse,  7  B.  &  C.  226 ;  Rex  v.  Lawford,  8  B.  &  C.  271.  Absence  by  reason  of 
Btckness  is  not  even  a  dissolution  of  a  contract  of  hiring  and  service ;  Rex  v.  Christp 
eboroh,  Burr,  S.  C.  494,  2  Bott,  810,  4  Bora,  418;  Bex  v.  Maddington,  Burr.  S.  G. 
^1^  2  Bott,  812,  4  Bum.  414. 
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ezclosive  of  that  day,  the  time  of  the  widow's  permission  to  reside  amoants 
only  to  39.  This  is  expressly  laid  down  hy  Lord  Coke  in  his  commentary 
on  Magna  Charta,  2  Inst.  17.  In  the  construction  of  a  statute,  the  objeci 
for  which  it  was  enacted  should  be  considered ;  and  if  it  is  meant  to  be 
applied  to  the  construction  of  any  other  statute,  it  should  be  seen  how  far 
they  are  in  pari  materid,  or  what  relation  they  bear  to  one  another.  The 
statute  to  the  construction  which,  on  the  present  occasion,  the  aboye-meo- 
tioned  chapter  of  Magna  Charta  must  be  applied,  is  that  of  Car.  2,  which 
says,  ''  That  it  shall  be  lawful,  on  complaint,  &c.,  within  40  days  after,  &e., 
for  any  two  justices,  &c.,  by  their  warrant,  to  remove  and  convey  sach  per- 
son or  persons  to  such  parish  where  he  or  they  were  last  legally  settled, 
either  as  a  native,  householder,  or,  &c.,  for  the  space  of  40  days  at  the 
least,''  13  &  14  Car.  2,  c.  12.  The  words  of  this  last  statute  are  strict,  and 
so  the  decisions  of  this  Court  have  always  been,  in  requiring  a  residence  of 
40  days.  Will  they  then,  in  the  case  of  quarantine,  where  the  widow  cannot 
be  said,  with  exact  propriety  *to  reside  on  her  own,  having,  as  has  r^iQAi 
been  already  observed,  no  property  in  the  tenement,  include  the  frac-  ^  ^ 
tion  of  that  day  on  which  the  husband  died,  and  reckon  it  as  a  whole  day, 
in  order  to  make  up  the  necessary  number  ?  It  was  solemnly  determined 
here,  in  the  case  of  Pugh  v,  the  Duke  of  Leeds,  M.  18  (^eo.  3,  Cowp.  714 ; 
supra,  vol.  i.  p.  53,  that  the  words ''  from  the  day  of  the  date"  may  either  include 
or  exclude  the  fragment  of  that  day,  according  to  the  subject-matter  and  the 
intention  of  parties,  Comp.  717.  Thus  in  actions  against  the  hundred^  on 
the  statute  of  Hue  and  Cry,  27  EL,  c.  13,  where  the  words  are,  **  That  no 
person  shall  take  any  benefit,  &c.,  except  he  or  they  so  robbed  shall  com- 
mence his  or  their  suit  or  action  within  one  year  next  after  such  robbery,'' 
§  9,  the  construction  has  been,  that  the  fraction  of  the  day  of  the  robbery 
shall  be  reckoned  as  a  day  in  computing  the  year,  Norris  v.  The  Hundred  of 
Gautris,  1  Brownl.  166;  Hob.  139;  2  Hollo's  Abr.  620,  pi.  8,  cited  vol.  i. 
p.  448.  Vide  also  Rex  v.  Adderley,  M.  21  Geo.  3,  supra,  463.  This  was 
in  favor  of  defendants  in  a  penal  action.  Upon  the  same  principle,  in  the 
case  of  homicide,  in  order  to  make  it  murder,  in  the  computation  of  the 
year  and  day,  within  which  it  is  requisite  that  the  party  should  die,  the  day 
upon  which  the  hurt  was  done  is  included,  1  Hawk.  PL  Cr.  79 ;  4  Blackst 
Comm.  197.  On  the  other  hand,  in  the  case  of  protections,  the  day  on 
which  the  writ  was  tested  was  excluded ;  for  if  a  writ  of  protection  issued, 
bearing  date  the  7th  of  January,  pro  uno  anno^  the  re-summons,  &c.,  could 
not  be  sued  out  till  the  8th  of  January  of  the  ensuing  year,  Co.  Littl.  130, 
b.  So  in  the  case  of  an  insurance  upon  a  life,  for  one  year,  from  the  day  of 
the  date,  which  was  the  3d  of  September,  the  party  whose  life  was  insured 
having  died  at  one  o'clock  in  the  morning  on  the  3d  of  September  in  the 
next  year,  the  underwriter  was  held  to  be  liable,'  the  day  of  the  date 

1  Sir  Robert  Howard's  Case  at  Guildh&U,  11  Will.  8,  2  Salk.  625 ;  Holt,  195;  12 
Mod.  266. 

Upon  the  Statute  of  EnrolmentB,  which  enacts  <*that  the  enrolment  shall  be  made 
within  six  months  after  the  date  of  the  deed/'  the  day  of  the  the  date  was  held  to  be 
exclusive;  Thomas  v.  Popham,  Dyer,  218,  b. ;  Moor,  40,  8.  C.  So  where  there  was 
a  proviso  in  a  patent  that  a  specification  should  be  enrolled  within  one  calendar 
month  after  the  date.  Lord  Ellsnbobouoh  ruled  that  the  day  of  the  date  was  exda- 
sive ;  Watson  ▼.  Pears,  2  Camp.  294.  So  in  the  computation  of  bills  of  exchange, 
the  day  of  the  date  or  sight  is  excluded ;  Bellasis  v,  Hester,  1  Ld.  Raym.  2^ ; 
Coleman  v.  Sayer,  1  Barnard,  808 ;  Chitty  on  Bills,  278,  6th  ed.  But  where  the 
computation  is  to  be  from  an  act  done,  the  day  on  which  the  act  is  done  is  to  be  in- 
cluded ;  Bellasis  v.  Hester,  1  Ld.  Raym.  281.  Thus  where  a  month's  notice  of  aotioa 
is  given,  the  month  begins  with  the  day  on  which  the  notice  is  served ;  Castle  9. 
Burditt,  8  T.  B.  628;  see  ante,  voL  iL,  p.  463  (n);  and  see  Lester  v.  Garland,  15 
Yea.  254. 
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r*1971  *^^°^  excluded.  In  the  case  of  qnarantine,  the  fraction  of  the  day 
>•  -'on  which  the  hnsband  died  ought  not  to  be  included,  so  as  to  burden 
the  parish  with  the  settlement  of  the  widow,  because,  from  the  words  of  the 
statute  of  Car.  2,  it  seeing  dearly  to  have  been  the  intention  of  the  legisla- 
tare,  that  full  40  days  should  be  exhausted  in  order  to  burden  the  parish 
and  dischar^  a  former  settlement. — [Bulleb,  Justice. — ^Was  it  not  held  in 
the  caq^  of  Kex  v.  Painswick,  that  a  widow  by  residence  under  her  right  of 
qoarantine  gains  a  settlement  ?  T.  14  Geo.  8,  Burr.  Settl.  Ga.  No.  243, 
recognised  in  Rex  v.  Northweald  Bassett,  2  B.  &  C.  728,  4  D.  &  R.  276,  S. 
C]  There  were  particular  circumstances  in  that  case :  the  widow  occupied 
the  tenement  in  the  persuasion  it  was  her  own,  and  that  the  son  of  her  first 
husband  was  dead.  Besides  the  point  decided  in  that  case  was,  that  a 
dowress  cannot,  as  such,  communicate  a  settlement  to  a  second  husband  and" 
her  children  by  him. 

2.  Supposing  in  a  common  case,  and  under  the  authority  of  Rex  v,  Pains- 
wick, the  Court  should  hold,  that  a  widow  would  gain  a  settlement  by  the 
legal  residence  under  her  right  of  quarantine,  yet  that  authority  will  not  ex- 
tend to  such  a  case  as  thb,  where  the  widow  and  her  husband  came  into  the 
|ttrish  under  a  certificate.  It  has  never  been  decided,  or  said,  that  a  mere 
right  of  residence,  without  any  property  in  the  premises,  will  discharge  a  cer- 
tificate. See  what  the  consequences  would  be  if  the  certificate  were  held  to 
have  been  discharged  in  this  case.  The  husband  could  not  have  gained  a 
settlement ;  for  he  was  purchaser  under  £30.  Yet,  although  he  was  liable 
to  pay  taxes  and  contribute  to  parochial  expenses,  and  she  was  not,  she  shall 
by  a  mere  right  of  residence  for  thirty-nine  or  forty  days,  without  property, 
gain  a  settlement  for  herself  and  her  children,  which  the  husband  could  not 
have  done^  who  had  the  property,  and  was  irremovable  during  all  the  time  he 
P'lQSl  ^^^^  ^  reside  on  the  tenement.  '^'It  has  been  said  by  the  Court,  that 
^  -'  one  of  the  reasons  why  a  man  gains  a  settlement  by  residing  on  his 
own  property,  though  under  the  value  of  £10  a  year  (unless  within  the  re- 
striction of  9  Gko.  1,  c.  7),  is  because  the  property  of  almost  any  tenement 
makes  him  more  responsible  and  gives  the  parish  a  better  hold  of  him  than 
the  mere  renting  of  £10  a  year.  But  that  reason  does  not  apply  to  the  resi- 
dence under  a  right  of  quarantine. 

3.  Lastly,  If  the  widow  should  be  held  to  have  gained  a  settlement  for 
herself,  yet,  under  the  circumstances  of  this  case,  she  could  not  communicate 
a  settlement  to  any  of  the  three  children.  They  were  all  above  the  age  of 
seven,  the  settled  line  of  emancipation  j>  and  on  their  father's  death,  their 
continuance  in  the  tenement  must  be  considered  as  a  residence,  not  with  their 
mother,  but  with  their  older  brother,  to  whom  it  descended  as  heir-at-law. 
If  they  had  not  labored  under  the  small-pox,  the  parish  might  have  removed 
them  on  their  father's  death.  In  all  the  oases  of  derivative  settlements  from 
the  mother,  it  must  appear  that  the  child  made  part  of  the  mother's  family. 
That  was  the  case  in  Paulspury  v.  Woodend,  B.  R.  H.,  13  Geo.  1, 2  Ld.  Raym. 
1473;  2  8tr.  746,  and  Rex  r.  Barton  Turfe,  T.  8  &  9  Geo.  2,  Burr.  Settle.  Ca. 
^0. 15,  p.  49.  Here  no  such  thing  is  stated,  and  it  has  been  said  the  con- 
trary is  the  natural  presumption.  The  daughter  Rachel  in  particular  could 
not  acquire  a  derivative  settlement  from  the  mother. 
Bearcro/e  and  tSimeon  argued  on  the  other  side.  They  said, 
1.  That  this  case  rested  on  a  principle  to  which  there  is  no  exception  un- 
less by  express  statute,  namely,  that  whoever  resides  forty  days,  irremovable, 
m  a  parish,  gains  a  settlement  in  that  parish.  The  exception  by  statute  is, 
when  a  man  becomes  irremovable  by  his  own  act,  viz.  by  a  purchase  under 

'  The  age  of  eeven  is  merely  the  termination  of  the  age  of  norture,  and  not  the  line 
of  emancipation ;  see  the  oases  ante,  pp.  108,  194. 
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£30,  9  Geo.  1,  o.  7.  Here  the  widow  became  entitled  to  reside  by  the  act 
of  the  law,  and  by  her  own.  It  is  very  true  that  this  case  of  quarantine  goei 
a  step  farther  than  those  where  the  residence  is  on  the  pauper's  own  property, 
but  it  is  governed  bj  the  same  principle. 

2.  As  to  the  children,  in  all  cases  where  the  mother  gains  *a  new  r^iog-i 
settlement  after  the  father's  death  (unless  when  it  is  by  another  ^  ^ 
marriage),  the  derivative  settlement  of  the  children  from  the  father  is 
discharged,  and  the  new  settlement  is  communicated  to  them  through  the 
mother,  if  they  continue  of  her  family,  whatever  their  age  may  be.  Here 
there  is  no  pretext  to  say  that  the  younger  children  ceased  to  make  part  of 
the  mother's  family. 

3.  Then  as  to  Bachel,  she  only  left  the  family  to  avoid  the  infection  of  the 
•small-pox.     This  was  in  consequence  of  the  act  of  God,  and  not  voluntary, 

and  she  never  was  emancipated.  It  is  expressly  found  that  she  was  to  return 
when  the  family  should  have  recovered  from  the  disease. 

Lord  Mansfield  and  Buller,  Justice,  were  clear  that  the  mother  and  all 
the  three  children  were  settled  at  Upton. 

WiLLES  and  Ashurst,  Justices,  absent. 

BuLLEB,  Justice,  said,  that  with  regard  to  Rachel  there  was  a  much 
stronger  case  lately  decided  upon  a  derivative  settlement  gained  by  a  soDj 
notwithstanding  frequent  and  long  absences  from  his  father's  family.* 

Both  the  orders  quashed. 

1  That  was  the  case  of  Rex  v.  TotUngton  Lower  End,  E.  28  Geo.  8.  The  pauper's 
father,  when  the  pauper  was  bom,  was  settled  in  the  township  of  Tottington  Lower 
End.  When  the  panper  was  seven  years  old,  his  mother  died,  and  he  and  hia  father 
went  to  live  with  his  uncle  in  the  township  of  Pilkington.  The  father  boarded,  bat 
the  uncle  out  of  charity  took  the  pauper,  and  proviaed  him  in  clothes,  board,  and 
lodging.  About  eighteen  months  afterwards,  the  father  went  to  reside  in  the  adjoin- 
ing township  of  Ratcliffe,  the  pauper  continuing  with  his  uncle  till  he  was  ten  years 
of  age,  when  quarrelling  with  his  uncle's  wife  in  the  absence  of  the  uncle,  he  went  to 
his  father's  house,  and  stayed  there  about  a  fortnight;  but  the  father  not  having  a 
loom  to  accommodate  him  as  a  weaver  ^the  business  he  was  to  be  bred  to),  he  returned, 
by  his  father's  desire,  to  his  uncle,  wno  taught  him  the  business,  sent  him  to  school 
in  the  evenings,  found  him  in  clothes  and  board,  and  receiyed  the  money  he  earned. 
In  this  way  he  remained  till  the  age  of  sixteen,  only  going  to  see  his  father  now  and 
then,  at  holiday  times.  Sometimes  he  would  stay  all  night  at  his  father's.  When 
the  pauper  was  fourteen,  the  father  came  to  the  township  of  Pilkington,  and  gained 
a  settlement  there  by  renting  a  tenement  of  £10  a  year.  The  pauper  considered  hit 
father's  house  as  his  home,  and  that  he  could  have  gone  to  him  when  he  pleased,  and 
his  father  would  have  receiyed  him.  The  father  Uiought  himself  obliged  to  provide 
for  him  if  the  uncle  had  turned  him  away.  When  he  was  sixteen,  having  quarrelled 
with  the  uncle,  he  told  him  he  would  *leave  him  and  return  to  his  father, 
which  the  uncle  said  he  might  do,  and  which  he  accordingly  did ;  and  hav-  [*200] 
ing  told  the  circumstances  of  the  quarrel,  he  was  received  by  him  as  part  of 
his  family,  and  continued  some  time  assisting  his  father  in  his  hay  harrest.  After- 
wards the  father  desired  him  to  return,  and  see  if  the  uncle  would  take  him  again, 
which  he  did,  and  then  agreed  with  the  uncle  to  pay  for  his  board,  and  work  for  him- 
self. It  did  not  appear  that  he  ever  afterwards  returned  to  his  father.  After  hia 
last  return  to  the  uncle,  the  father  paid  the  uncle  2«.  6dL  which  the  pauper  had  taken 
ttom  him ;  and  the  father  declared  that  if  the  uncle  had  gone  to  live  at  a  greater  dis- 
tance from  him,  he  would  not  have  suffered  the  pauper  to  go  with  him.  The  panper 
had  done  nothing  to  gain  a  settlement  in  his  own  right  The  Court  of  Quarter  Ses- 
sions (for  the  county  of  Lancaster)  were  of  opinion  Uiat  the  pauper's  settlement  was 
at  Tottington  Lower  End. 

Feamley,  in  support  of  the  order  of  sessions,  cited  Eastwoodhey  v.  Westwoodhey, 
T.  7  Qeo.  1, 1  Str.  438,  St.  Michael  Coslany,  Norwich,  v.  St.  Matthew's,  Ipswioh.  S.  2 
Geo.  2.  2  Str.  831;  Rex  r.  Bugden,  H.  21  Qeo.  2,  Burr.  Settle.  Ca.  No.  93.  p.  270:  1 
Wils.  183,  and  Rex  v.  Walpole  St.  Peter's.  E.  9  Geo.  8,  Burr.  Settle.  Ca,  No.  197.  p.  638. 

Cockell,  on  the  other  side,  relied  on  Rex  v.  Halifax,  E.  16  Geo.  8,  Burr.  Settle.  Ca* 
No.  261,  p.  806,  as  nearly  in  point. 

Lord  Mansfield.— The  pauper  looked  upon  himself  all  along  as  part  of  his  father's 
family,  and  the  father  also  thought  so.     The  uncle  was  not  bound  to  keep  him;  and 


200] 
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when  ho  quarrelled  irith  the  uncle  or  his  intt,  he  went  to  his  father's  as  his  home, 
and  was  received.    It  seems  to  me  that  there  is  no  ground  to  saj  that  he  was  eman- 
cipated. 
The  order  of  sessions  quashed.' 

I  The  ease  of  Rex  v.  Tottington  Lower  End  is  also  reported  in  Cald.  284 ;  1  Kol.  P. 
L  279,  8d  ed. ;  4  Bum,  297,  24th  ed. 


The  KING  v.  The  Inhabitants  of  ST.  JAMES.'    Mv.  24. 

Where  the  receipt  of  the  collector  of  the  land-tax  expresses  the  sum  paid  to  be  so  much 
attnaed  upon  the  landed;  it  must  he  presamed  that  the  landlord  was  rated  (if  not 
that  the  payment  also  was  by  him),  and  therefore  that  the  tenant  gained  no  settle- 
ment 

Samuel  Cross  Purkis  and  Sarah  his  wife  were,  by  an  order  of  two  jus- 
tices, removed  from  the  parish  of  St.  James,  in  Bury  St.  Edmund's,  to  the 
parish  of  Hopton.  The  parish  of  Hopton  appealed^  an'd  the  Court  of  Quarter 
Sessions  quashed  the  order  upon  the  following  case. 

r*2011  '^'Samael  Cross  Purkiss,  being  legally  settled  at  Hopton,  became 
^  -'an  inhabitant  and  occupier  of  a  tenement  in  the  parish  of  St.  James, 
in  the  town  of  Bury,  belonging  to  Joshua  Grigby,  Esq.,  at  the  yearly  rent  of 
five  pounds,  and  during  his  residence  there  paid  the  land-tax  when  demanded 
of  him  by  the  officer.     The  title  and  form  of  the  rate  were  as  follows  : 

''  Borough  of  Bury  St.  Edmund's,  in  the  county  of  Suffolk,  for  the  parish 
of  St.  James,  in  the  said  borough. — An  assessment  made  in  pursuance  of 
an  act  of  parliament  passed  in  the  23d  year  of  his  majesty's  reign,  for 
granting  an  aid  to  his  majesty  by  a  land-tax  to  be  raised  in  Great  Britain 
for  the  service  of  the  year  1783,  and  made  in  the  following  manner : — 


Ntmcf  of  Proprieton. 

Names  of  Occaplen . 

Wbftt  asBeM^  And 
where  situated. 

Sumi. 

Anemed. 

Josh.  Qrigby,  Esq. 

Samuel  Purkis. 

East  Gate  Street 
Tenement 

£.  B.  d. 

4  0  0 

£.  8.  d. 

0  4  0 

All  the  other  assessments  are  made  in  like  manner.  The  collectors,  who 
arc  parishioners,  demanded  the  said  tax  so  assessed  of  the  pauper,  who  paid 
the  same,  and  they  gave  him  a  receipt  for  it  in  the  usual  printed  form,  in 
the  words  following,  viz. — "  The  25th  day  of  December,  1783,  received  of 
Mr.  Samuel  Purkis  the  sum  of  four  shillings;  so  much  being  assessed  on 
the  landlord  for  the  third  quarterly  payment,  pursuant  to  an  act  of  parlia- 
ment for  granting  an  aid  to  his  majesty  by  a  land-tax  to  be  raised  in  Great 
Britain  for  the  service  of  the  year  1783.  By  John  Lawrence,  Collector. 
^0  4«.  Od." 

Upon  this  evidence  the  Sessions  adjudged  that  the  pauper  by  the  above 
ratiDg  and  payment  had  acquired  a  settlement  in  St.  James's. 

Mingay  showed  cause  against  the  rule  for  quashing  the  order  of  sessions. 
By  determining  the  settlement  to  be  in  St.  James's,  Bury,  the  Sessions  have 
drawn  their  conclusion  that  the  tenant  is  rated,  and  not  the  landlord.  It  is 
determined  that  the  land-tax  is  a  tenant's  tax,  and  not  a  landlord's  tax ;  and 
therefore  at  the  time  the  rate  was  made  the  tenant  was  the  person  rated. 
This  oould  not  be  affected  by  what  happened  afterwards  between  the  collector 
r«2Q21  ^^^  ^^^  pauper.  *The  rate  is  the  language  of  the  assessor :  the 
^  receipt  is  only  the  language  of  the  collector.  In  fact,  the  receipt 
ought  not  to  have  been  made  use  of  at  all. 

>  8.  G.  ante,  vol.  i.  p.  227,  in  noH$.    See  the  last  ease. 
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Adair  and  Le  Blanc,  contra. — ^The  rate  is  made  doubtful  on  the  face  of 
it ;  uncertain  which  is  meant  to  be  assessed^  whether  the  landlord  or  the 
tenant;  therefore  it  is  to  be  explained  by  extrinsic  circamstanoes.  The 
receipt  explains  the  doubt,  and  shows  that  it  was  the  landlord  who  was  meant 
to  be  assessed.  In  fact,  here  is  not  a  rating  or  payment  by  the  tenant  If 
the  tenant  is  assessed,  he  certainly  did  not  pay,  for  the  receipt  expresses 
that  the  landlord  paid.  A  pauper  cannot  gain  a  settlement  unless  he  pays 
as  well  as  is  assessed. 

Lord  Mansfield. — The  landlord  or  tenant  may  either  of  them  he 
assessed.  If,  on  the  face  of  the  rate,  it  does  not  appear  which  is  assessed, 
primd,  facie  it  is  the  tenant ;  for  it  is  a  tenant's  rate.  But  this  prima 
facie  evidence  may  be  rebutted ;  and  here  is  a  strong  piece  of  OTidenoe, 
coming  out  of  the  tenant's  hands,  which  proves  that  the  landlord  was 
the  person  rated. 

BuLLER,  J. — ^The  receipt  is  strong  evidence  (as  put  by  Mr.  Adair}  against 
both  the  rating  and  paying  by  the  tenant.  Brule  absolute. 


SIDGIER  V.  ALDUS.    Nov.  25. 

Ojer  cannot  be  demanded  of  an  indenture  mentioned  in  the  condition  of  a  bond,  bat 
the  Court  will  order  a  copy  of  the  indenture  to  be  given  to  the  defendant 

This  was  an  action  of  debt  upon  a  bond.  On  Saturday,  the  20th  of  No- 
vember, Mingay  obtained  a  rule  to  show  cause  why  the  plaintiff  should  not 
be  ordered  to  give  the  defendant  oyer,  and  a  copy  of  a  certain  indenture  of 
assignment  mentioned  in  the  condition  of  the  bond  on  which  the  action  wu 
brought,  and  why  thereupon  the  defendant  should  not  be  at  liberty  to  plead 
de  novo,  and  for  the  stay  of  proceedings  in  the  mean  time. 

This  rule  was  founded  on  an  affidavit  of  the  defendant,  that  the  condition 
of  the  bond  was  to  perform  the  covenants  in  a  deed  of  assignment  of  his  fees 
and  income  as  one  of  the  cursitors  of  the  Court  of  Chancery ;  that  this  deed 
was  in  the  custody  of  the  plaintiff,  his  attorney,  or  agent;  and  that 
♦the  defendant  found  it  absolutely  necessary  to  have  a  copy  of  it  r»203l 
before  he  could  plead :  that  being  pressed  for  a  plea,  he  had  pleaded  i-  -' 
a  judgment  recovered,  in  order  to  prevent  judgment  being  entered  up 
against  him,  and  had  demanded  oyer  and  a  copy  of  the  plaintiff,  who  had  not 
complied  with  such  demand  :  that  he  was  advised  that  he  had  a  good  de- 
fence. 

Law  now  showed  cause  against  the  rule,  and  produced  an  affidavit  of  the 
plaintiff's  attorney,  stating  that  the  defendant  had  craved  and  had  oyer  aod 
a  copy  of  the  bond  and  condition;  that,  at  the  same  time,  a  plea  had  been 
demanded ;  that  the  defendant  having  pleaded  a  judgment  recovered,  a  rule 
was  served  upon  him  to  abide  by  his  plea,  or  to  plead  such  other  pies  u 
should  not  be  waived ;  that  no  demand  of  oyer  and  a  copy  of  the  deed  of  as- 
signment was  made  till  after  the  defendant  had  pleaded,  and  the  rule  to  plead 
was  expired,  and  the  paper-book  was  made  up  and  delivered  to  the  defendant. 

Law  then  stated  that  oyer  cannot  be  had  of  an  instrument  of  which  no 
profert  is  made :  and  that  if  profert  ought  to  have  been  made,  and  had  not 
been  made,  that  would  have  been  a  ground  of  demurrer :  that  a  mere  refe- 
rence on  the  record  to  an  instrument  does  not  entitle  a  party  to  t^er  of  tbat 
instrument. 

To  this  the  Court  assented,  but  held,  that  the  defendant  ought  to  have  a 
copy  of  the  deed,  and  seemed  to  think  the  sham  plea  was  justifiable,  for  tbe 
purpose  of  gaining  time  to  procure  such  copy. 
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The  rule,  therefore,  was  made  absolute,  that  the  plaintiff,  or  his  attomeji 
should  forthwith  deliver  to  the  defendant  a  copy  of  the  deed  of  assignment^ 
be  paying  a  reasonable  price  for  the  same ;  that  the  defendant  thereupon 
should  have  leave  to  plead  de  novo  imtanter;  and  that  the  cause  should  be 
tried  at  the  sittings  after  the  term ;  and  if  the  plaintiff  should  recoyer,  he 
should  be  at  liberty  to  tax  his  costs,  sign  judgment,  and  take  out  execution 
as  of  the  present  term.' 

1  So  in  a  case  cited  by  Mr.  Tidd,  Pr.  686,  8th  ed.,  H.  21  Geo.  8,  K.  B.,  it  was  Held, 
that  in  an  action  on  a  bond  in  which  articles  are  referred  to,  oyer  of  the  bond  may 
be  demanded,  but  not  of  the  articles,  though  time  to  plead  may  be  obtained  till  the 
plaiBttff  giTe  a  copy  of  them,  on  an  affidavit  that  defendant  has  no  copy. 

The  practice  with  regard  to  granting  inspection  and  copies  of  documents  in  the 
r^r^-t  bands  of  the  other  party  does  not  seem  well  settled.  Id  Jevens  v,  Harridge,  *M. 
L  ^^J  18  Car.  2, 1  Saund.  9,  it  is  said  that  the  Court  will  sometimes  compel  the  plain- 
tiff to  give  a  copy  of  an  indenture  to  the  defendant,  if  he  swears  that  he  never  had  one 
part,  or  that  be  has  lost  it ;  but  this  is  ftrom  the  favor  of  the  Court,  and  not  of  right. 
So  where  plaintiffs  applied  to  read  and  take  a  copy  of  an  indenture  in  the  han£  of 
the  defendants,  containing  covenants  on  which  they  intended  to  proceed,  one  part  of 
the  indenture  only  having  been  executed,  the  Court  granted  the  application.  Blakey 
V.  Porter,  M.  49  Geo.  8,  C.  B.,  1  Taunt  886.  So  in  Bateman  v.  Phillips,  M.  62  Geo. 
S,  C.  B.,  4  Taunt  157,  the  Court  ordered  the  defendant  to  produce  an  instrument  in 
Ms  possession,  in  order  that  the  plaintiff  might  get  it  stamped,  though  the  latter  was 
no  party  to  the  instrument  A  similar  rule  was  granted  in  King  v,  Eiog,  M.  68  Geo. 
8,  C.  B.,  4  Taunt  667,  where  only  one  part  of  an  indenture  had  been  executed  by 
plaintiff  and  defendant,  which  was  in  custody  of  the  defendant  In  a  later  case  a 
similar  rule  was  granted,  though  the  defendant,  in  whose  possession  the  indenture 
remained,  had  never  executed  it;  Morrow  v,  Saunders,  T.  69  G.  8.  C.  B.,  1  B.  &  B. 
318;  8  Moore,  671,  S.  C. ;  and  in  an  action  against  a  sworn  broker  of  London  for 
negligence  in  making  a  contract,  the  Court  compelled  him  to  produce  his  books,  in 
order  to  enable  the  plaintiff  to  inspect  and  take  a  copy  of  the  contract;  Browning  v. 
Aylwin.  T.  8  Geo.  4,  K.  B.,  7  B.  &  C.  204. 

In  other  cases  the  Court  has  refused  the  application,  unless  it  appears  that  the 
psrty  in  possession  of  the  deed,  &c.,  holds  it  in  some  manner  as  a  trustee  for  the 
other.  Thus  where  two  parts  of  a  charter-party  were  executed,  and  one  part  was 
lost  at  sea,  the  Court  refused  to  make  the  party  in  possession  of  the  other  produce 
it  Street  o.  Brown,  T.  65  Geo.  8,  C.  B.,  6  Taunt  802.  So  in  an  action  for  breach 
of  an  agreement  to  enter  into  partnership,  where  the  plaintiff  applied  to  inspect  the 
ptrtnership  deed  which  he  had  refused  to  execute,  and  which  was  in  the  possession 
of  the^  defendant,  the  Court  refused  the  application,  observing  that  the  principle 
established  by  all  the  cases  is,  that  a  party  can  only  be  compelled  to  produce  a  deed 
vh^e  he  holds  it  as  a  trustee  for  another.  Ratcliffe  v.  Bleasby,  T.  6  Geo.  4,  C.  B., 
3  Bing.  148.  So  where  the  plaintiff  had  no  copy  or  counterpart  of  the  lease  on  which 
he  was  suing  the  defendant,  and  the  attorney  who  drew  the  lease  and  counterpart 
had  absconded,  the  Court  refused  to  compel  the  defendant  to  produce  the  lease  in 
his  possession.  Lord  Portmore  v,  Gorinn,  £.  8  Geo.  4,  C.  B.,  4  Bingh.  162.  So  the 
Conrt  will  refuse  an  application  by  the  defendant  to  be  allowed  to  inspect  the  plain- 
tilf's  title-deeds.  Pickering  v,  Noyes,  H.  8  &  4  Geo.  4,  K.  B,  1  B.  &  C.  262;  2  D.  & 
H.  886,  8.  C. :  see  Brown  v.  Rose,  T.  56  Geo.  8,  C.  B.,  6  Taunt  288 ;  Bex  o.  Sheriff 
of  Chester,  T.  49  Geo.  8,  K.  B.,  1  Chitty,  476. 


[*205]  *SMITH  V.  COTTEREL.    Nov.  26. 

^e  Court  will  not  order  an  attorney  to  deliver  up  deeds  which  he  swears  were  de- 
livered to  him  for  a  special  purpose,  whiob  he  has  Ailfilled. 

On  Thursday,  the  11th  of  November,  upon  the  motion  of  ErMnej  a  rule 
^tt  granted  against  Cotterell,  an  attorney-at-law,  to  show  cause  why  he 
sboQld  not  restore  to  Smith  the  title-deeds  of  a  messuage  in  mortgage  to 
kirn. 
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'  Smith  swore  th&t  the  deeds  were  left  by  him  with  OotteieU  for  his  sdTice 
and  opinion. 

Baldwin  now  showed  cause  on  an  affidavit  of  CotterelFs  oontradietiDg 
Smith's,  and  stating  that  the  deeds  had  been  delivered  to  him,  not  for  hia 
opinioni  bat  to  be  given  to  another  person  (the  heir-at-law  of  the  estate), 
and  that  he  had  given  them  to  that  person  accordingly,  and  insisted  that  the 
Court  could  not  interpose,  as  there  was  a  cause  depeuding  to  which  the  deeds 
related,  neither  had  they  been  delivered  in  any  cause. 

Lord  Mansfield. — That  is  not  a  sufficient  reason  why  the  rule  should 
not  be  made  absolute.  It  would  be  often  very  proper  for  the  Court  to  com- 
pel attorneys  or  counsel  to  restore  papers  which  have  been  delivered  to  them 
for  their  opinion,  or  in  the  way  of  business,  though  not  in  any  cause.  Bat 
in  the  present  instance,  on  the  particular  circumstances  disclosed  in  the  affi- 
davits, the  rule  cannot  be. supported.  The  rule  discharged.' 

>  Where  the  deeds  had  been  deposited  with  an  attorney  who  had  engaged  to  deliTer 
them  up,  the  Court  of  King's  Bench  compelled  him  to  do  so.  Strong  v.  Howe,  H.  II 
Geo.  1,  K.  B.,  1  Str.  621 ;  Hnghes  v.  Mayre,  £.  29  Geo.  3,  8  T.  R.  275,  S.  P.  And 
where  an  attorney  had  been  employed  by  an  administrator  to  collect  effects,  &c.,  the 
Court  compelled  him  to  render  an  account,  and  to  deliver  up  the  papers,  though  he 
had  not  been  employed  to  conduct  any  suit,  &c.     |n  the  matter  of  Aitkin,  M.  1  Geo. 

4,  K.  B.,  1  B.  &  A.  47 ;  De  Wolfe  v, ,  2  Chitty,  68,  S.  P. ;  In  the  matter  of  Knight, 

M.  8  G.  4,  G.  B.,  1  Bingh.  91 ;  Langslow  v.  Cox,  1  Chitty,  98. 

But  where  the  documents  have  not  been  placed  in  the  hands  of  the  party  in  his 
character  of  attorney,  the  Court  will  not  order  him  to  deliver  them  up,  but  will  lesTe 
the  party  to  his  remedy  in  equity.  Cocks  v.  Harman,  £.  46  G.  8,  K.  B.,  6 
East,  404.  And  eyen  where  a  lease  had  been  put  into  *the  hands  of  an  at-  [*206] 
torney,  in  order  to  prepare  an  assignment,  there  being  no  cause  depending, 
the  Court  refused  to  order  him  to  deliver  them.  In  the  matter  of  Lowe,  H.  47  Qto, 
8,  K.  B.,  8  East,  288 ;  but  see  4  B.  &  A.  49. 

And  where  an  attorney  holds  a  deed  as  trustee,  the  Court  will  not  order  him  to 
deUver  it  up.    Pearson  v.  Sutton,  H.  64  Geo.  8,  C.  B.,  5  Taunt.  864. 

Where  something  is  to  be  done  for  which  a  mandamtu  would  lie,  as  dellTeriog  up 
eourt  rolls,  &c.,  the  Court  will  interfere  in  a  summary  manner,  and  direct  it  to  be 
done.  Hughes  v.  Mayre,  E.  29  Geo.  8,  8  T.  R.  276 ;  ExparU  Grubb,  M.  54  Geo.  8, 
6  Taunt  206;  Ex  parU  Corpus  Christi  Coll.,  E.  65  Geo.  8,  6  Taunt  105;  and  see 
Luxmore  v.  Lethbridge,  T.  8  G.  4,  6  B.  &  A.  898. 

When  bills  of  exchange  have  been  deliyered  to  an  attorney  to  get  discounted,  the 
Court  will  compel  him  either  to  deliver  up  the  bills,  or  to  pay  over  the  proceeds, 
though  he  has  not  been  employed  in  any  suit  Ex  parte  Hall,  C.  B.,  M.  8  Geo.  4,  7 
B.  Moore,  487. 


COLLINSON  V,  GILL.    Nov,  29. 

In  an  action  for  work  and  labor,  the  Court  will  oompel  the  plaintiff's  attorn^  to 
give  a  note  in  writing  of  the  plaintiff's  trade  and  residence,  and  ^so  to  gives 
Tiew  of  the  plaintiff. 

On  Friday,  the  26th  of  November,  Baldwin  obtained  a  rale  to  show  cause 
why  the  plaintiff's  attorney  should  not  give  a  note  in  writing  to  the  de- 
fendant's attorney,  acquainting  him  who  the  plaintiff  was,  of  what  profession, 
trade,  or  business,  and  where  he  dwelt ;  and  why  the  defendant,  his  attorney 
or  agent,  should  not  have  leave  to  have  a  view  of  the  plaintiff  in  London  on 
giving  notice  for  that  purpose. 

This  rule  was  granted  on  an  affidavit  of  the  defendant's  attorney,  stating, 
that  the  action  appeared,  by  the  declaration,  to  be  for  work  and  labor  done 
at  the  defendant's  request  and  on  his  retainer,  by  the  plaintiff  as  a  seaman 
on  board  the  defendant's  ship  ^  that  the  defendant  had  paid  a  specified  sum 
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of  money  into  conrt^  which,  with  what  he  had  heaides  paid  to  the  plaintiff's 
order,  was  all  he  was  entitled  to,  being  the  proportion  of  waces  due  to  him 
to  the  time  he  had  quitted  the  defendant's  ship,  which  he  had  done,  and  en- 
tered snccessivelj  on  board  sevellral  others,  and  particularly  one  in  Jamaica, 
by  another  name ;  and  that  the  defendant's  attorney  asked  the  person  who 
delivered  the  issue  where  the  plaintiff  lived,  who  said  he  did  not  know,  but 
that  he  was  in  London,  having  seen  him  a  day  or  two  before. 
r*2071  *^^®  ^^  ^"  drawn  for  yesterday;  and  no  cause  being  shown,  it 
i-        -*  was  this  day  made  absolute.^ 

1  Similar  applications  were  granted  (except  as  to  the  ^ew  of  the  plaintiff)  in 
Taylor  v.  Harris,  M.  1  Geo.  4,  K.  B.,  4  B.  &  A.  98 ;  Johnson  v.  Btrley,  H.  2  &  8 
Geo.  4,  K.  B.,  5  B.  &  A.  641 ;  1  D.  &  R.  174.  S.  G. ;  Worton  v.  Smith,  T.  2  Geo.  4, 
C.  B.,  6  B.  Moore,  110;  Newton  v.  Yerbeke,  H.  7  &  8  G.  4,  Bxch.  1  T.  &  J.,  267. 
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The  KINO  v.  The  Inhabitanta  of  STRETTON.>    Jan.  29. 

A  boy  under  21  years  of  age  is  hired  out  by  his  father  for  several  years  soceessTely, 
the  father  reoeiying  his  wages  and  an  allowance  for  his  washing,  and  the  boy  re- 
turning to  his  father's  during  illness.    This  is  no  emanoipation. 

William  Coaxes,  with  his  wife  and  two  children,  were  removed  from  the 
parish  of  Dal  bury,  in  Derbyshire,  to  the  parish  of  Stretton,  in  the  county  of 
Stafford.  Upon  an  appeal  to  the  Court  of  Quarter  Sessions  for  Derbyshire, 
the  order  of  removal  was  confirmed,  subject  to  the  opinion  of  this  Court  upon 
the  following  state  of  facts. 

The  pauper's  father  came  into  the  parish  of  Tutbury  several  years  before 
the  pauper's  birth  under  a  certificate  from  Stretton.  About  the  age  of  13 
the  pauper  was  hired  by  his  father  to  Mrs.  Hains,  in  the  parish  of  Hand- 
bury,  for  51  weeks,  which  he  served ;  then  to  Hannah  Eyre,  of  Overseal,  in 
Leicestershire,  for  the  same  time,  which  he  served ;  then  to  one  Brown,  in 
Tutbury,  also  for  the  same  time,  which  he  served.  At  the  expiration  of  Uiis 
last  service  of  51  weeks  at  Tutbury,  he  made  some  sort  of  agreement,  without 
the  knowledge  of  his  father,  to  serve  the  said  Brown  for  other  51  weeks; 
but  the  father  being  informed  thereof  applied  to  Brown,  and  said  his  son 
should  not  serve  him  unless  he  would  consent  to  raise  his  wages.  Browa 
^thereupon  consented  to  give  him  5«.  a  year  more,  and  to  allow  the  poAQ-i 
fether  half  a  strike  of  wheat  for  the  pauper's  washing,  and  then  paid  ^  -' 
the  father  the  earnest-money ;  and  the  pauper  continued  in  his  service  all  the 
last-mentioned  51  weeks,  except  about  a  fortnight  or  three  weeks,  during  which 
time,  being  ill,  he  went  to  his  father's  house ;  and  when  recovered,  imme- 
diately returned  into  Brown's  service.  Afterwards  he  was  hired  by  his  father 
to  one  Mould,  of  Clifton,  for  51  weeks,  but  served  him  only  one  month.  The 
pauper  was  first  hired  to  Brown  at  Michaelmas,  1780 ;  and  his  father,  at 
Lady-Day,  1781,  took  lands  of  the  value  of  £10  a  year  and  upwards,  which 
he  rented  one  year,  and  during  all  that  time  continued  to  reside  in  the  parish 

>  8.  C.  2  Boti,  81,  6th  ed. 
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of  Ttttbnry.  The  father  received  all  the  pauper's  wages  (except  such  part 
thereof  as  the  pauper  had  received  of  his  master  for  pocket-money),  and 
found  him  clothes  therewith ;  and  during  the  time  the  pauper  continued  in 
the  serrioe  of  Brown  his  clothes  were  washed  at  his  father's  house.  The 
pauper  is  now  ahout  19  years  of  i^,  and  never  lived  with  his  father  after 
the  time  of  the  first  hiring  to  Mrs.  Harris  save  as  aforesaid. 

Balguy  showed  cause. — The  question  is  whether  the  pauper  was  part  of 
his  father's  family  when  the  latter  rented  the  lands  of  £10  a  year.     He  was 
hired  by  his  father  for  five  years  successively,  and  lived  away  from  him ;  not 
being  in  fact,  at  that  time,  part  of  the  family.     It  is  clear  that  the  son's  set- 
tlement shall  follow  that  which  the  father  had  before  the  emancipation. 
Now  here  the  son  was  emancipated.     At  the  time  of  the  renting  he  was  ser- 
vant to  Brown,  and  part  of  his  family.     What  authority  had  his  father  over 
him  ?     Supposing  he  had  absconded,  Brown  must  have  complained ;  if  he 
bad  broken  his  leg  by  the  negligence  of  another,  Brown  must  have  brought 
the  action.      Kex  v.  Walpole  St.  Peter's,  B.  9  Geo.  3,  1  W.  Bl.  669 ;  Burr. 
S.  C.  638,  is  in  point.     [Willes,  J. — In  that  case  the  pauper  was  of  age 
before  he  left  the  army.]     Here  the  son  was  absent  about  four  years.     Hex 
V.  Halifax,  H.  15  Geo.  3,  Burr.  S.  C.  806,  will  be  relied  on  by  the  other 
side ;  bat  that  case  is  very  distinguishable.     The  boy  in  that  case  came  to 
his  fiither  whenever  he  pleased,  and  had  no  other  home.     In  a  MS.  note  of 
r*2l01  ^^^^  ^^^'  Aston,  J.,  says,  that  in  all  the  cases  *of  emancipation  the 
^        -*  son  was  either  married  or  had  a  home  elsewhere. 

Lord  Mansfield. — ^You  have  omitted  that  the  father  let  him  out  and  re- 
ceived his  wages,  and  also  washed  for  him. 

BuLLEB,  Justice. — All  the  cases  say  emanctpatedy  which  means  set  at 
liberty.     This  father  exercised  his  authority  in  every  instance. 
Per  tot,  Cur.y  without  hearing  the  other  side.  Orders  quashed.* 

<  So  in  Rex  v.  Collingboume  Dacis,  H.  81  Geo.  8,  4  T.  R.  199,  it  was  held  that  a 
Bon  learing  his  father's  family  at  nineteen,  and  serving  a  year  under  a  hiring  for  a 
year,  bnt  gaining  no  settlement  thereby,  and  returning  again  under  twenty-one,  was 
not  emancipated ;  and  see  the  caees  cited  R.  v.  Long  Wittenham,  supra. 


AYSHEPORD  v,  CHARLOTT.    Jan,  27. 

It  is  no  ground  for  staying  the  trial  of  an  action  on  a  promissory  note  giyen  for  the 
amount  of  a  penalty  levied  under  the  revenue  laws,  that  the  party  on  whose  evi- 
dence the  conviction  proceeded  has  been  indicted  for  perjury,  and  a  true  bill 
found. 

This  was  an  action  on  a  promissory  note,  and  Russell  moved  to  stay  tho 
trial  on  the  ground  that  the  note  was  given  by  the  defendant  for  the  penalty 
of  £25,  in  which  the  defendant  had  been  convicted  under  the  revenue  laws 
vpon  the  evidence  of  the  plaintiff,  that  the  plaintiff  had  since  been  indicted 
for  perjury,  and  that  a  true  bill  had  been  found  on  the  evidence  of  two  per- 
sons who  were  present  at  the  time  at  which  the  plaintiff  swore  the  offence 
was  committed.  The  object  of  the  motion  was  to  put  off  the  trial  of  the  action 
till  the  indictment  should  be  tried,  in  order  to  use  the  conviction  to  impeach 
the  consideration  of  the  note. 

Per  Cur,  The  conviction  in  the  penalty  was  the  consideration  of  the  note, 
and  that  will  subsist  even  if  the  plaintiff  shonld  be  convicted  of  perjury,  and 
can  never  be  got  rid  o£    Besides  it  would  be  dangerous  to  suffer  the  merits 
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of  a  civil  saifc  to  be  tried  in  an  indictment,  where  the  party  may  be  a  wit- 
ness. Rule  refused.* 

I  So  the  Court  of  King's  Bencli  refused  to  stay  ezeeation  after  yerdiet  aad  jndf- 
ment  until  the  trial  of  an  indictment  for  peijury  against  two  of  the  plaintifTa  wit- 
nesses. Warwick  *t.  Bmce,  B.  R.,  £.  65  Geo.  8,  4  M.  &  8.  140:  see  also 
Bex  V.  Heyden,  E.  8  Geo.  8,  1  W.  BI.  404.  Nor  will  the  Court  grant  a  new  (j*211] 
trial  on  the  ground  that  a  irue  bill  for  peijury  has  been  found  agunst  some 
of  the  witnesses  on  the  trial.  Benfield  v.  Petrie,  ante,  toL  iit  p.  24;  Patrie  t. 
Milles,  id.  p.  27. 


The  KINO  v.  The  Inhabitants  of  £LSLACK.i    Jan.  20. 

A  hiring  at  weekly  wages  for  so  long  time  as  the  master  wants  a  serrant  is  not  a 
hiring  for  a  year,  and  gains  no  settlement. 

Two  justices  removed  Hannah  Driver  from  the  township  of  Wadsworth,  in 
the  West  Riding  of  Yorkshire,  to  the  township  of  Elslack,  in  the  same  Riding, 
and,  upon  an  appeal,  the  order  of  removal  was  confirmed  by  the  Goorl  of 
Quarter  Sessions,  upon  the  following  case. 

The  pauper  was  hired  to  John  Smith  and  Isaac  Smith,  of  Wadsworth,  two 
brothers,  who  lived  and  kept  house  together.  She  was  the  only  female  ser- 
vant in  the  house,  and  did  all  the  menial  and  household  business.  No  men- 
tion was  made  about  being  hired  for  a  year.  She  hired  herself  to  them  (at 
the  wages  of  one  shilling  and  fourpence  by  the  week,  and  board  and  lodging) 
for  as  long  a  time  as  they  should  want  a  servant.  When  she  had  served 
seven  weeks  she  was  paid  her  wages,  and,  afterwards,  when  she  had  served 
two  or  three  months ;  and  she  was  paid  again  when  she  wanted  the  wages, 
and  continued  to  live  a  year  and  five  months  in  the  same  service^  and  declared 
she  did  not  think  herself  loose  every  week  nor  every  month. 

Bearcrq/iy  in  support  of  the  orders.  I  admit  that  a  general  hiring  standing 
alone  is  sufficient,  but  under  the  circumstances  stated,  this  is  clearly  a  coo- 
tract  from  week  to  week,  and  neither  of  the  parties  is  bound  for  a  year. 
Weekly  wages  will  not  prevent  a  settlement  on  a  general  hiring  for  a  year, 
but  here  there  is  no  circumstance  of  time  but  the  weekly  wages. 

Lee  and  Cockell,  contra.  A  hiring  for  so  long  time  as  the  master  shsll 
want  a  servant  is  of  itself  a  general  hiring.  But  here  the  pauper  was  to  have 
one  shilling  and  fourpence  per  week :  that  is  the  only  circumstance.  [Bul- 
LEB,  J. — I  wish  to  hear  it  argued  that  a  hiring  for  so  long  time  as  the 
^master  shall  want  a  servant  is  a  hiring  for  a  year.]  In  one  case  a  p(co|A-| 
contract  expressed  to  be  at  will  was  said  to  be  a  general  hiring.  See  ^  ^ 
Rex  V.  Stockbridge."  Whenever  the  time  is  not  made  less  than  a  year,  it  is 
a  hiring  for  a  year,  which  is  the  only  hiring  known  to  the  law.  The  wages 
being  payable  weekly  clearly  makes  no  difference.  The  pauper  being  a 
menial  servant,  her  hiring  was  in  its  nature  a  hiring  for  a  year.  In  Bex  v. 
Debham,  M.  10  Geo.  8,  Burr.  S.  C.  653,  the  hiring  would  have  been  held 
general  if  it  had  not  been  for  the  agreement  for  an  additional  sixpence.  In 
Rex  V.  Bath  Easton,  M.  16  Geo.  3,  Burr.  S.  C.  824,  the  Court  went  further, 
for  there  was  a  doubt  in  that  case  whether  there  was  any  retainer  at  alL 

Bearcroftf  in  reply. — My  admission  has  been  misnnaerstood.  A  general 
hiring  at  weekly  wages  is  sufficient,  but  here  the  clause  '^for  as  long  a  time,'' 
Ac.,  negatives  a  hiring  for  a  year. 

Lord  Mansfield. — A  general  hiring,  without  any  limitation  of  time,  is  s 

>  2  Bott  281,  6th  ed. ;  Cald.  480,  S.  C. 

*  M.  14  Geo.  8,  Burr.  S.  C.  759 ;  but  that  point  does  not  appear  thare. 
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presamed  hiriog  for  a  jear;  but,  like  every  other  presumption,  it  may  be 
explained  by  cireamstanees.  Here  it  is  clearly  not  a  hiring  for  a  year.  It 
is  a  biring  at  the  will  of  the  master,  subject  to  an  agreement  for  weekly 
wages,  whieh  would  prevent  a  dismission  in  the  middle  of  a  week. 

Orders  confirmed.* 

I  So  a  hiring  for  as  long  time  as  the  paoper  pleases  is  not  a  hiring  for  a  ysar. 
Rex  T.  Trowbridge,  1816,  cited  8  B.  &  C.  462.  So  where  the  pauper  was  hired  for 
meat  and  clothes  as  long  as  he  had  a  mind  to  stop.  Rex  t.  Christ's  Parieh,  M.  5 
Geo.  4,  8  B.  &  G.  459.  So  also  where  the  sessions  found  that  the  panper  hired  him- 
self, tliat  no  wages  or  earnest  were  given,  but  he  was  to  have  what  he  eould  get  as 
ostler,  lodging  and  boardins  in  his  master's  house,  and  that  either  the  master  or  ser- 
▼ant  aught  baTO  determined  the  sendee  when  they  pleased.  Rex  t.  Great  Bowden, 
T.  8  Geo.  4,  7  B.  &  C.  249. 


rtoioi  *MACKAY,  Executor  of  DURNO,  v.  MACKRETH,  Administrator, 
L  ^^**J     with  the  Will  annexed,  of  SIR  JOHN  SHELLEY,  Bart.*   Feb.  1. 

A  lease  to  A  B.  his  executors,  &e.,  for  a  year,  and  so  from  year  to  year  for  so  long 
time  as  it  shall  please  the  lessor  and  A.  B.  his  executors,  &o.,  does  not  expire  on 
the  death  of  A.  B.,  but  Tests  in  his  executors.  A  tenant  from  year  to  year  may 
make  a  lease  for  21  years. 

Ths  plaintiff,  in  an  action  of  covenant,  declared,  as  executor  of  James 
DuTBo,  against  the  defendant,  as  administrator,  with  the  will  and  codicil 
annexed,  of  the  late  Sir  John  Shelley,  Baronet,  and  who  in  his  lifetime,  and 
at  the  time  of  his  death,  was  assignee  of  his  late  father,  Sir  John  Shelley. 
The  declaration  contained  two  counts.    The  first  count  stated,  that  by  a  lease 
bearing  date  the  8th  of  November,  1748,  between  the  Honorable  Thomas 
Hervey  and  James  Dumo,  Hervey  demised  to  Dumo  (among  other  premises 
in  the  lease  mentioned)  a  certain  dwelling-house  in  Jermyn  Street,  together 
with  several  goods  and  utensils,  to  hold  to  him,  his  executors,  administrators, 
and  assigns,  from  Michaelmas  then  last  past  for  21  years,  at  and  under 
certain  rents  and  covenants  therein  mentioned :  that  Hervey  thereby  for  him- 
self, his  executors,  administrators,  and  assigns  promised  and  agreed  to  renew 
the  said  term  for  21  years  more  on  receiving  six  months'  notice  in  writing 
p^vious  to  the  determination  of  the  said  term  from  the  lessee,  his  executors, 
administrators,  or  assigns,  of  their  desire  to  have  such  renewal,  at  the  costs 
and  charges  of  Dumo :  that. Dumo,  by  virtue  of  the  said  lease,  entered  into 
and  became  and  was  possessed  of  the  premises,  together  with  the  said  right 
of  renewal :  that  six  months  before  the  expiration  of  the  term,  viz.,  on  the 
^5th  of  March,  1769,  he  demanded  such  renewal :  that  having  made  such 
demand,  by  an  indenture  bearing  date  the  9th  of  September,  1770,  between 
him  and  Sir  John  Shelley,  the  fether  of  Sir  John  Shelley,  to  whom  the  de- 
fendant was  administrator,  Dumo,  for  the  considerations  therein  mentioned, 
demised,  set,  and  to  farm  let  to  the  said  Sir  John  Shelley,  the  father,  his 
executors,  administrator,  and  assigns,  the  said  dwelling-house,  to  hold  the 
same,  with  the  said  goods  and  utensils,  to  him,  his  executors,  administrators, 
Uid  assigns,  for  21  years  from  Christmas  then  last  past,  subject  nevertheless, 
P2141  ^^  ^  cei*tain  proviso  in  the  said  indenture  ^contained  for  vacating  and 
^  determining  the  last-mentioned  demise  at  any  of  the  times  therein 
mentioned ;  yielding  and  paying  yearly  unto  Dumo,  his  executors,  adminis- 
^tors,  and  assigns  £96,  at  the  four  usual  quarterly  days.     The  first  count 
then  stated  a  covenant  by  Sir  John  Shelley,  for  himself,  his  executors,  ad- 

>  8.  C.  2  Ghitty's  Ben.  461,  sited  8  T.  B.  18. 
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miniflitratoni  and  assigns,  for  payment  of  the  rent  to  DnrnOi  his  exeeatora, 
administrators,  and  assigns ;  and  another,  hy  the  same  to  the  same,  for  main- 
taining and  keeping,  and,  at  the  end  or  sooner  determination  of  the  said  tenn^ 
surrendering  and  yielding  up  the  said  premises  in  repur  to  Dumo,  his  exe- 
cutors, administrators,  or  assigns :  then  a  oovenant  by  Dumo,  for  himself, 
his  executors,  admioistrators,  and  assigns,  that  if  Sir  John  Shelley,  his  ex- 
cutors,  administrators,  or  assigns,  should  give  six  months'  notice  in  writing, 
previous  to  the  end  of  the  first  seven,  eleven,  or  fourteen  years,  of  their  in- 
tention to  quit,  the  said  lease  should  at  the  end  of  such  six  months,  become 
void  and  null  to  all  intents  and  purposes :  that  Sir  John  Shelley,  by  Tirtne 
of  the  said  demise  to  him,  entered  and  became  and  was  possessed  of  the 
premises :  and  that  afterwards,  vis.,  on  the  1st  of  January,  1779,  all  the 
estate,  right,  title,  term  of  years  then  to  come  and  unexpired,  interest,  pro- 
perty, profit,  claim,  or  demand  whatsoever,  of  the  said  Sir  John  Shelley,  the 
father,  in  the  premises  by  assignment  thereof  legally  made,  came  to  and 
vested  in  Sir  John  Shelley,  the  son,  by  virtue  whereof  he  entered  into  and 
became  possessed  thereof :  that  Durno,  being  entitled  to  such  renewal,  in  the 
lifetime  of  Sir  John  Shelley,  the  son,  to  wit,  on  the  first  of  February,  1779, 
died,  having  first  made  his  will,  and  appointed  the  plaintiff  his  executor: 
that  he  duly  proved  the  will,  and  took  upon  himself  the  burden  of  the  exe- 
cution thereof,  and  thereby  became  possessed  of  and  entitled  to  the  said  right 
of  renewal  and  all  other  the  interest  of  Dumo  in  the  said  premises,  whereof 
afterwards  the  said  Sir  John  Shelley,  the  son,  had  notice :  that  the  said  Sir 
John  Shelley,  the  son,  six  months  before  the  end  of  the  first  fourteen  yean 
of  the  term  so  demised  to  his  father,  to  wit,  on  the  19th  of  June,  1783,  gave 
unto  the  plaintiff,  as  such  executor,  notice  in  writing  that  he  would  quit  the 
premises  at  Christmas  next  ensuing :  that  Sir  John  Shelley,  the  son,  having 
given  such  notice,  the  defendant,  as  such  administrator  as  aforesaid,  to  wit, 
on  the  24th  of  December,  1783,  quitted  and  delivered  up  the  *pas-  r«9|5i 
session  of  the  premises  to  the  plaintiff  as  such  executor :  that  the  said  ■-       ^ 
term  so  demised  to  Sir  John  Shelley  did  thereupon  cease  and  determine :  tkit 
although  no  further  lease  of  the  premises  so  demised  to  Dumo  had  as  jet 
been  granted  by  the  said  Hervey,  yet  the  said  plaintiff,  as  such  executor,  wu 
still  entitled  to  the  said  renewal;  and  that  the  said  Dumo,  in  his  lifetime, 
from  the  time  of  the  expiration  of  the  said  term  of  21  years  so  to  him  de- 
mised, and  the  said  plaintiff,  as  such  executor,  since  his  death,  had  always 
continued  and  remained  tenant  to  Hervey,  his  executors,  administrators,  and 
assigns  of  the  said  premises,  and  under  and  in  virtue  of  the  said  right  of 
renewal,  and  of  the  said  agreement  for  such  further  lease :  that  Dumo,  in  his 
lifetime,  and  the  plaintiff  since  his  death,  had  severally  performed  and  fbl- 
filled  all  things  in  the  said  lease  to  Durno  contained  on  the  part  of  him,  his 
executors  and  administrators,  to  be  performed  and  fulfiUed :  yet  that  on  the 
said  determination  of  the  demise  to  Sir  John  Shelley,  the  father,  £216  of 
the  said  yearly  rent  of  £96,  for  two  years  and  a  quarter  of  the  sud  tern 
demised  to  the  father,  beginning  afker  the  said  assignment  to  the  son,  became 
and  were  due,  and  owing  and  payable,  and  still  in  arrear  and  unpaid,  to  the 
plaintiff  as  such  executor :  and  that  the  said  Sir  John  Shelley,  the  son,  did 
not,  after  the  premises  so  came  to  him,  well  and  sufficiently  maintain  and 
keep,  nor,  on  the  aforesaid  determination  of  the  said  term  so  demised  to  bii 
father,  surrender  and  yield  up  the  same  in  repair  to  the  plaintiff  as  such  exe- 
cutor; but  that,  on  the  contrary,  the  said  Sir  John  Shelley,  the  son,  in  his 
lifetime,  after  the  premises  so  came  to  him  by  asugnment,  and,  after  his 
ODath,  the  defendant,  as  such  administrator,  to  wit,  on  the  1st  of  March,  1779, 
and  from  thence  to  the  said  determination  of  the  term,  suffered  the  premises 
to  be  greatly  oat  of  repair,  and  that^npon  the  said  detemination  of  theiem, 
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the  defendant  as  snch  administrator,  surrendered  and  yielded  up  the  premises 
to  the  plaintiff  as  such  executor  so  out  of  repair.     The  second  count  set 
forth,  that,  before  the  making  of  the  indenture  thereinafter  mentioned,  vis., 
00  the  30th  of  September,  1769,  the  said  Thomas  Hervej,  thereinbefore 
mentioned,  demised  (amongst  other  premises)  the  messuage  and  premises  in 
the  said  indentare  therein  mentioned  to  the  said  James  Durno,  his  executors, 
administrators,  and  assigns,  to  hold  to  him  and  them  from  Michaelmas  in  that 
r^^l61  ^^^  ^^^  ^  year,  and  so  *from  year  to  year  for  so  long  a  time  as  it  should 
I-  "    -'  please  the  said  Thomas  Hervey  and  Durno,  his  executors,  adminis- 
trators, and  assigns ;  by  virtue  of  which  demise  Durno  entered  and  became 
and  was  possessed ;  and  that  being  so  possessed,  by  a  certain  indenture,  bear- 
ing date  the  dth  of  September,  1770,  between  him  and  Sir  John  Shelley,  the 
father,  &c.  (stating  exactly  the  same  lease,  provisoes,  and  covenants,  with 
those  set  forth  in  the  first  count,  and  also  the  same  assignment  to  the  son)  : 
that  the  said  Sir  John  Shelley,  the  son,  being  so  possessed,  and  the  said  last- 
neationed  demise  to  Durno  being  still  continuing,  the  said  Durno  afterwards, 
Tis.,  on  the  first  of  February,  1779,  died,  having  first  made  his  will,  and  ap- 
pointed the  plaintiff  his  executor :  that  he  duly  proved  the  will,  and  took 
upon  himself  the  burden  of  the  execution  thereof,  and  thereby  became  and 
was,  and  that  be  still  was,  possessed  of  all  the  estate  and  interest  of  the  said 
Durno  in  the  premises  at  the  time  of  his  death,  whereof  the  said  Sir  John 
Shelley,  the  son,  afterwards,  and  before  any  of  the  breaches  of  covenant 
thereinafter  mentioned,  had  notice :  that  the  said  demise  so  made  by  the  said 
Dnmo  and  his  executors  as  last  aforesaid  was  still  continuing  : — then  were 
alleged  the  same  notice  to  quit  by  Sir  John  Shelley,  the  son,  the  same  sur- 
render by  the  defendant,  the  same  performance  by  Durno  and  Mackay  of  all 
things  covenanted  to  be  performed  by  Durno,  his  executors  and  administra- 
tors, in  the  lease  from  him  to  Sir  John  Shelley,  the  father,  and  the  same 
breaches  by  the  son  and  the  defendant  of  the  covenants  for  the  payment  of 
rent  and  for  repairs,  as  in  the  first  count. 
The  defendant  demurred  specially  to  both  the  counts. 
As  causes  of  demurrer  to  the  first  count  he  showed : — ^1.  That  it  was  not 
alleged,  nor  did  it  appear,  in  or  by  the  said  count,  that  Durno  in  his  lifetime 
had  such  an  interest  or  estate  of  and  in  the  premises  therein  stated  to  have 
been  demised  by  him  to  Sir  John  Shelley,  the  father,  at  the  time  of  making 
rach  demise,  as  would  or  could  by  law,  on  the  death  of  Durno,  vest  in  the 
plaintiff  as  his  executor,  so  as  to  enable  him,  as  such  executor,  to  maintain 
an  action  of  covenant  upon  breaches  of  covenants  contained  in  that  demise. 
2.  That  it  was  not  alleged,  nor  did  it  appear,  in  or  by  the  said  count,  that 
Dorno  in  his  lifetime  had  such  an  interest  or  estate  of  and  in  the  said  pre- 
mises at  the  time  of  making  the  demise  to  Sir  John  Shelleyi  the  father,  as 
r*2171  ^^^^^  01*  could  '^'enable  him  by  law  to  make  such  demise.     3.  That  it 
appeared,  in  and  by  the  said  count,  that  the  said  indenture  of  demise 
to  Sir  John  Shelley,  the  father,  was  void  in  law,  inasmuch  as  Durno  thereby 
demised  the  premises  for  a  longer  term  than  he  was  possessed  of  or  entitled 
to  in  the  same.    4.  That  it  was  not  alleged,  nor  did  it  appear,  in  or  by  the 
said  count,  that  Durno,  at  the  time  of  his  death,  had  any  estate,  right,  title, 
or  interest  in  law  of,  in,  or  to  the  premises.    5.  That  the  said  count  was  argu- 
nientative  in  this,  that  the  plaintiff  had  therein  shown  that  he  had  duly 
proved  the  will  of  Durno,  and  taken  upon  himself  the  burden  of  the  execu- 
tion thereof,  and  had  thereby  become  and  was  possessed  of  and  entitled  to 
tl|e  said  risht  of  renewal  therein  mentioned,  and  all  other  the  interest  of 
'    Burno  in  the  premises,  without  positively  alleging  or  showing  that  Durno 
^as  at  the  time  of  his  death  possessed  of  such  an  estate  or  interest  in  law  in 
the  premises  as,  on  his  death,  could  by  law  vest  in  the  plaintiff,  as  his  exeeu- 
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tor,  for  tbe  purpose  of  enabling  him,  aa  sncb  executor,  to  maintain  anj  action 
of  covenant  for  the  breaches  in  that  connt  mentioned.     6.  That  no  material 
issue  could  be  taken  upon  such  arffumentative  pleading.     7.  That  tbe  breach 
of  covenant  in  the  said  first  count  nrstlj  assigned  was  double,  in  that  it  joined 
and  attempted  to  put  in  issue  two  matters,  vis.,  what  rent  was  due  from  Sir 
John  Shelley,  the  son,  in  his  lifetime,  and  also  what  was  due  from  tbe  de- 
fendant as  administrator,  in  the  same  breach.     8.  That  the  breach  in  tbe 
said  first  count  secondly  assigned  was  double,  in  that  it  joined  and  attempted 
to  put  in  issue  two  distinct  matters,  vis.,  whether  Sir  John  Shelley,  the  son, 
in  his  lifetime  repaired  the  premises,  and  also  whether  the  defendant  surreo- 
dered  the  same  to  the  plaintiff  properly  repaired.    9.  That  tbe  said  second 
breach  was  contradictory  and  aosurd  in  this,  that  it  stated  that  Sir  John 
Shelley,  the  son,  suffered  the  premises  to  be  out  of  repair  until  the  determi- 
nation of  the  said  term,  whereas  it  appeared  by  that  connt  that  Sir  John 
Shelley,  the  son,  was  dead  before  the  said  determination  of  the  said  term. 
10.  That  the  said  first  count  was  in  other  respects  insufficient,  informal  and 
absurd,  &c. 

The  very  same  causes  of  demurrer  were  repeated  to  the  second  count. 

Baldwin,  in  support  of  the  demurrer,  made  two  points :  1.  On  Uie  first 
count,  that  the  plaintiff  had  shown  no  legal  *title  to  sue;  2.  On  the  rtoiR'i 
second  count,  that  the  title  of  the  plaintiff  had  expired  before  the  I-  ^ 
breach  of  covenant. 

The  principal  question  is  the  first,  whether  Mackay  has  a  title  at  law  to 
to  maintain  this  action.  It  is  not  sufficient  that  he  should  have  a  right  is 
equity.  [Lord  Mansfield. — Shall  a  tenant  enjoying  under  a  lease  dispute 
his  landlord's  title  ?]  This  is  not  an  action  by  the  lessor  himself,  but  bj  an 
executor,  who  must  show  himself  entitled.  Being  an  action  on  covenaoti 
running  with  the  land,  the  plaintiff  must  show  a  legal  estate  in  the  land. 
But  the  declaration  docs  not  state  even  what  estate  Mr.  Hervey  had,  from 
whom  the  title  is  derived,  but  merely  that  he  demised  to  Burno ;  whereas  it 
ought  to  have  shown  that  he  was  seised  in  fee.  For  anything  that  appears 
he  may  only  have  had  a  smaller  term.  It  does  not  appear  that  Dunio,  or 
consequently  his  executor,  had  a  right  to  the  further  term  ;  for  such  renewal 
was  to  be  on  certain  conditions  as  to  the  expenses,  and  the  deolantion  only 
states  a  demand  of  a  lease,  which  is  insufficient  without  showing  a  tender  to 
perform  the  conditions.  But  the  principal  question,  is  whether  a  party  who  has 
only  a  right  to  demand  a  lease  which  has  never  been  executed  has  such  an  iDt^ 
rest  at  law  as  will  pass  to  his  executor.   It  is  only  an  equitable  claim  at  most. 

The  objection  to  the  second  count  on  the  parol  demise  is,  that  the  demise 
ceased  on  the  death  of  either  party,  unless  such  death  happened  in  tbe 
middle  of  the  year,  when  it  would  cease  at  the  expiration  of  the  year.  Nov 
the  year  expired  after  the  death  of  the  lessor,  and  before  the  aocming  of  the 
breaches  of  covenant. 

Wood,  contra. — If  either  count  is  good  it  is  sufficient  for  the  plaintiff.  It 
is  therefore  only  necessary  to  argue  the  demurrer  to  the  second  count.  There 
is  no  doubt  as  to  the  justice  of  the  case,  but  the  question  is,  whether  the  d^ 
mise  from  year  to  year  by  Dnmo  determined  with  the  expiration  of  the  year 
after  his  death.  The  demise  is  not  to  Dumo  alone,  but  to  Dnmo,  his  execB- 
tors,  &c.,  for  so  long  as  he  and  bis  executors,  &c.,  shall  please.  That  demise 
does  not  determine  with  the  death  of  Burno,  but  continues  to  the  breaeb. 
Sir  John  Shelley,  the  son,  gave  notice  to  Bumo's  executors  that  he  wodd 
deliver  up  the  premises  to  them,  and  in  pursuance  of  that  notice  the  defen- 
dant delivered  up  the  premises  to  the  plaintiff.  Shall  the  defendant  now  be 
permitted  to  say  that  Burno  had  no  title  ?  It  is  true  these  are  eovenaDts 
^running  with  the  land ;  but  it  is  not  necessary  that  Burno  shonMpMjgi 
have  had  a  legal  estate,  enduring,  at  all  events,  as  long  as  his  demise'-      ^ 
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to  Sir  John  Shelley.     An  estote  by  disaeiua  would  be  aaffioient.    Palmer  v. 
EkioB,  B.  R.,  M.  2  O.  2,  2  Str.  817. 

Baldwin^  in  reply. — The  {Mirol  lease  must  operate  as  a  new  agreement  with 
the  executor.  From  the  death  of  Dumo  the  lease  was  at  the  pleasure  of 
Herrey  and  Mackay,  the  executors.  The  plaintiff  might  perhaps  have  main* 
tained  another  form  of  action,  but  he  cannot  recover  in  the  present  form. 

Lord  Mansfisld. — ^The  counsel  for  the  plaintiff  has  removed  our  only 
difficulty  by  calling  our  attention  to  the  words  of  the  demise  as  set  out  in  the 
declaration.  If  it  had  been  a  lease  from  year  to  year,  it  would  have  expired 
at  the  end  of  the  year  after  the  death  without  notice ;  but  the  present  demise 
coDtinues  till  the  executor  determines  it  by  notice. 

BoLLKR,  Justice. — ^The  pleadings  would  have  been  more  accurate  if  they 
bad  stated  that  Dumo  had  a  long  term  of  years  then  and  yet  to  come.  This 
would  have  been  proved  at  the  trial  by  the  lease  stated.  A  lease  from  year 
to  year  having  continued  three  years  may  be  stated  as  a  lease  for  three  years, 
and  this  is  the  same  in  substance. 

Judgment  for  the  plaintiff  on  the  second 
count,  and  for  the  defendant  on  the 
first.' 

1  Se«  Doe,  dem.  Shore,  v.  Porter,  B.  B.,  H.  29  Geo.  8,  8  T.  18 ;  James  v.  Dean,  11 
V«a.893. 


STEWAUT  V.  DENTON,  Spinster,  Administratrix  of  DENTON.*  Feb.  1. 

Testator,  a  wine  merchant,  directed  by  his  will  that  A.  B.  and  C.  D.  should  carry  on 
hiB  trade,  and  he  bequeathed  to  them  his  stock  of  wines.  Before  the  death  of  tes- 
tator, certain  wines  belonging  to  him  arriyed  in  a  Tessel  at  the  port  of  London,  and 
the  Teasel  was  reported.  After  his  death  the  wines  were  entered.  Held  that  the 
executors,  and  not  the  legatees,  were  chargeable  with  the  duties. 

This  causo  (which  was  an  action  for  money  paid  by  the  plaintiff  to  the 
\*^2^\  use  of  the  intestate,  and  for  money  had  and  "^received  by  the  intes- 
'-  ^  tate  to  the  use  of  the  plaintiff,  and  to  which  the  general  issue  was 
pleaded)  came  on  to  be  tried  before  Lord  Mansfield,  at  Ouildhall,  at  the 
Bittings  after  last  Michaelmas  Term,  when  a  verdict  was  found  for  the  plain- 
tiffy  with  £199  13s.  6d.  damages  and  40s.  costs,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

Peter  Thomas,  by  his  will  dated  the  14th  of  October,  1779,  directed  that  the 
plaintiff  and  the  intestate  should  have  and  carry  on  his  trade  or  business  of  a 
vine-merchant  as  joint  and  equal  partners,  and  gave  and  bequeathed  to  them 
^1  his  stock  in  trade  of  wines  and  spirituous  liquors  which  he  should  be 
possessed  of  at  the  time  of  his  death ;  and  after  several  pecuniary  legacies, 
he  gave  and  bequeathed  to  the  plaintiff  and  his  wife  (who  is  since  dead)  all 
^^Q  rest,  residue,  and  remainders  of  his  money,  goods,  chattels,  estate,  and 
effects  whatsoever  and  wheresoever,  whereof  he  should  die  possessed,  or 
whereof  any  other  person  or  persons  should  be  possessed  in  trust  for  him  at 
^is  death,  and  appointed  the  plaintiff  and  two  others  his  executors.  The  tes- 
tator died  on  the  23d  of  January,  1780.  On  the  22d  of  January,  1780, 
eighteen  pipes  of  wine,  which  had  been  ordered  by  the  testator,  arrived  in  the 
port  of  London,  and  the  arrival  of  the  ship,  on  board  which  the  wines  were 
ladeD,  was  reported  before  his  death,  but  the  wines  in  question  were  not 
entered  or  declared  until  after  the  testator's  death.     The  plaintiff  paid  the 
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freight,  duties,  and  insnninee,  amoanting  to  £899  78.  Id.,  upon  the  whole  of 
the  wines,  without  prejudice  to  the  question,  whether  the  same  should  he 
paid  by  the  specific  legatees  in  the  testator's  will. 

The  question  upon  this  case  was  stated  to  be,  whether  the  freight,  dnties, 
and  insurance  were  payable  by  the  plaintiff  and  the  other  specific  legatees  in 
equal  proportions,  or  by  the  executors  out  of  the  testator's  estate.  If  the 
Court  should  be  of  opinion  that  they  ought  to  be  paid  by  the  specific 
legatees,  then  a  verdict  to  be  entered  for  the  plaintiff,  with  £199  ISs.  6d. 
damages  and  costs ;  but  if  the  Court  should  be  of  opinion  that  thej  were 
payable  by  the  executors  out  of  the  testator's  estate,  then  a  yerdict  to  be 
entered  for  the  defendant. 

Baldwin  y  for  the  plaintiff. — ^The  question  is,  whether  this  was  a  debt  of 
the  testator,  which  falls  upon  his  executors,  or  a  charge  upon  the  legacy, 
which  the  legatees  roust  pay  before  the  legacy  can  be  enjoyed.  It  is  a  charge 
upon  the  "^legacy.  Bvery  estate  devised  is  taken  cum  onere.  There  r^99ii 
may  be  a  distinction  between  the  freight  and  the  duties,  for  the  freight  I-  "  J 
is  a  lien,  and  the  ship  was  reported  before  the  death;  but  the  duties  are  not 
payable  till  after  the  entry,  which  was  subsequent.  [Buller,  J. — are  the 
duties  payable  on  the  reporting  of  the  ship  ?  Mingay. — Certainly  they  are. 
Baldwin. — The  distinction  in  the  case,  between  the  times  of  reporting  and 
entering,  was  made  because  the  duties  are  only  payable  on  the  entry.  Lord 
Mansfield. — As  the  goods  were  imported,  nobody  could,  by  not  entering 
them,  prevent  the  duties  from  becoming  due.] 

Mingay^  contra. — ^The  duties  became  due  on  the  reporting  of  the  vessel. 
The  ship  and  goods  from  that  time  are  in  the  custody  of  the  officer.  By  the 
5th  Geo.  1,  c.  II,  goods  not  specified  in  the  report  are  forfeited.  Suppose 
the  wine-cooper;  or  any  other  tradesman,  had  a  lien  upon  them,  would  that 
be  payable  by  the  legatee  ? 

Baldwin,  in  reply. — An  officer  was  called  to  prove  that  the  duties  are  not 
payable  till  the  entry,  and  that  till  that  time  the  merchant  may  send  the 
goods  to  any  other  port.  But  this  evidence  was  not  gone  into,  because  all 
the  jury  were  acquainted  with  the  practice,  and  the  case  was  drawn  op 
taking  it  for  granted. 

Lord  Mansfield. — The  question  turns  on  the  intention  of  the  testator. 
It  is  a  very  forced  construction  to  suppose  that  he  intended  to  export  (his 
wine. 

WiLLES  and  Ashurst,  Justices,  of  the  same  opinion.  The  testator's 
intention  was,  that  the  legatees  should  carry  on  his  trade. 

BuLLER,  Justice. — Ho  meant  them  to  carry  on  the  trade  as  he  had  done, 
and  that  intention  makes  an  end  of  the  case.  As  to  Mr.  Baldwin' $  distino- 
tion,  we  must  presume  the  duty  payable  on  report,  nothing  in  the  case  heiag 
against  it.  Judgment  for  the  defendant. 


*SLATER  V.  CARNE.»    Feb,  I.  [^22] 

Plea  to  debt  on  bond,  that  after  the  making  of  the  bond,  the  plaintiff  by  a  deed  of 
defeasance  by  him  made,  and  sealed  with  his  seal,  released  all  obligations,  &e., 
and  delivered  the  said  writing  to  one  A.  B.,  as  an  escrow,  to  be  by  him  delivered 
to  the  defendant  on  a  certain  condition ;  that  the  defendant  performed  the  con- 
dition, but  that  before  A.  B.  could  deliTer  the  deed  of  defeasance  plaintiff  got 
the  same  covinously  out  of  A.  B.'s  possession  and  detained  it.  Keplicatioo, 
that  the  writing  in  the  plea  mentioned  was  not  the  deed  of  the  plaintiff,  and  con- 
dnding  to  the  country.    On  demurrer,  replication  held  good. 

Action  of  debt  on  a  bond  for  the  penal  sum  of  £400.    The  defendaot, 

>Cited2T.R.442. 
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after  cnTiDg  oyerj  and  setting  forth  the  condition,  which  was  in  the  usual 
form,  pleaded,  1.  Non  e^  factum;  2.  That  the  plaintiff,  after  making  the 
aid  writing  obligatory,  and  before  the  day  of  exhibiting  the  bill  of  the 
plaintiff,  via.,  on  the  Ist  of  January,  1784,  by  his  certain  writing,  purport- 
ing to  be  a  deed  of  defeasance,  by  him  made  and  sealed  with  his  seal, 
reciting  and  referring  to  the  bond,  remised,  rdeased,  and  auit-claimed  to  the 
defendant  all  and  all  manner  of  obligations,  bonds,  debts,  and  demands 
whatsoever,  both  at  law  and  in  equity,  which  he  ever  had  either  solely  by 
himself  or  jointly  with  any  other  person  or  persons  whatsoever,  from  the 
beginning  of  the  world  to  that  day,  and  delivered  the  said  writing  of  defea- 
sance to  one 'A.  B.  as  an  escrow  ^  to  be  by  him  saftfy  kept  under  the  following 
ctmdkiony  that  is  to  say,  that  if  the  defendant  should,  within  fourteen  days 
from  the  said  first  day  of  January,  in  the  year  aforesaid,  perform  a  journey 
to  the  city  of  York  in  and  about  the  business  of  the  plaintiff,  then  to  deliver 
the  said  writing  of  defeasance  to  the  defendant  as  the  deed  of  the  plaintiff, 
and  not  otherwise.  (Then  an  averment  that  the  bond  mentioned  in  the 
declaration  and  in  the  writing  of  defeasance  were  the  same.)  That  the 
defendant  afterwards,  and  within  the  fourteen  days,  performed  the  said 
journey  to  the  city  of  York  in  and  about  the  business  of  the  plaintiff;  yet 
the  plaintiff  afterwards,  and  after  the  defendant  had  so  performed  the  said 
journey,  and  before  A.  B.  could  deliver  the  said  deed  of  defeasance  to  the 
defendant,  fraudulently  and  covinously  got  the  said  deed  of  defeasance  out 
of  the  hands  and  possession  of  the  said  A.  B.  into  the  hands  and  possession 
of  the  plaintiff,  and  still  kept  and  detained  the  said  deed  of  defeasance  in  his 
hands  and  possession,  and  refused  to  deliver  it  into  the  defendant's  hands 
and  possession,  whereby  the  defendant  was  prevented  from  showing  the  same 
to  the  Court ;  and  this  he  was  ready  to  verify,  &c. 

P2231  ^^^  plaintiff  replied  to  the  second  plea,  that  the  said  ^writing  in 
^  -*  the  said  plea  mentioned  as  purporting  to  be  a  deed  of  defeasance  was 
not  the  deed  of  the  plaintiff,  and  concluded  to  ike  country. 

To  this  replication  the  defendant  demurred  specially,  and  showed  for  - 
cause,  1.  That  the  plaintiff  hath,  in  and  by  his  said  replication,  taken  out 
and  denied  one  of  several  dependent  facts  contained  in  the  said  plea  of  the 
defendant  by  him  lastly  pleaded  in  bar,  which  said  several  dependent  facts 
in  that  plea  contained  constitute  but  one  defence ;  and  yet  the  plaintiff  hath, 
in  and  by  his  said  replication,  tendered  an  issue  to  be  tried  by  the  country, 
whereas  the  said  replication  ought  to  have  concluded  with  an  averment  as  to 
the  said  matter  therein  contained,  in  order  that  the  defendant  might  have 
had  an  opportunity  to  have  rejoined  thereto;  2.  The  general  cause  of  de- 
niarrer. 

Gihbs,  for  the  demurrer. — There  are  two  objections — one  matter  of  sub- 
stance, another  matter  of  form.  The  first,  that  the  replication  states  that 
this  is  not  the  deed  of  the  plaintiff.  It  was  not  so  pleaded.  It  was  pleaded  as 
an  escrow,  and  not  as  a  deed.  It  was  delivered  to  a  third  person  to  be  de- 
livered to  the  defendant  on  certain  conditions,  and  until  the  performance  of 
those  conditions  it  did  not  become  a  deed.  Co.  Lit.  36  a.  Efoll.  Ah.  25,  pi. 
30  and  43.     The  replication  of  non  est  factum  is  therefore  irrelevant. 

As  to  the  matters  of  form  assigned  as  cause  of  demurrer,  Smith  v.  Dowers, 
Ante,  vol.  ii.  p.  429,  is  an  authority  in  point.  It  is  there  said  by  Buller,  J., 
that  where  the  whole  matter  of  the  plea  is  denied  in  the  replication,  it  must 
conclude  to  the  country ;  but  when  a  particular  fact  stated  in  the  plea  is 
selected  and  denied,  the  replication  must  conclude  with  an  averment.  Here 
the  plea  certainly  consists  of  several  facts.  The  first  is  the  sealing;  2,  the 
delivery  as  an  escrow;  3,  the  condition  ;  4,  the  performance.  None  of  these 
^fi  auf^cient  alone :  they  are  all  dependent,  and  make  one  defence.     In  Bush 
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V.  Leake,  R  R.,  T.  28  Geo.  8,  eiied  2  T.  R.  441,  the  diatiDctioii  was  taken 
between  several  distinct  fiicts  making  one  defence,  and  seyeial  paints  of 
defence.  [Bullsr,  J. — ^As  to  the  first  objection,  is  there  any  other  way  in 
which  the  fact  of  sealing  can  be  put  iu  issue  ?]  The  plaintiff  might  have 
pleaded  that  he  did  not  seal  it. 

Lord  Mansfield. — The  replication  denies  the  exeootioa  of  ^^^r^ooii 
instrument :  that,  if  true,  makes  an  end  of  the  whole.  L    -^  J 

BULLSR,  Justice. — This  question  will  always  be  made  an  eagine  of  delay. 
There  are  some  exceptions  to  the  rules  laid  down  in  some  of  the  cases  cited. 
Baynham  v.  Mathews,  B.  R.  T.  4  Geo.  2,  2  Str.  871,  has  been  adhered  to. 
This  Court  there  said,  that  if  the  plaintiff  would  have  been  contented  to  have 
yeplied  in  the  common  form,  without  a  traverse,  he  would  have  been  right 
in  concluding  to  the  country.  Some  oases  are  so  circumstaaced  that  you 
may  either  conclude  with  an  averment  or  to  the  country ;  but  in  such  cases 
the  practice  has  determined  which  method  shall  be  adopted.  Gardiner  r. 
Fisher,  M.  1  Geo.  1,  cited  2  T.  R.  443;  Sandford  v.  Rogers,  M.  1  Geo.  1, 
2Wils.  113;  2T.  R.  443. 

Here  there  could  be  no  inducement  for  want  of  new  matter,  and  therefore 
there  could  be  no  formal  traverse.  It  therefore  comes  to  an  express  negative 
and  affirmative,  in  which  case  a  conclusion  to  the  country  is  proper. 

Judgment  for  the  plaintiff.* 

I  See  Hedges  v.  Bandon,  B.  R.,  E.  28  Geo.  8,  2  T.  B.  489;  and  the  cases  oited 
1  Saund.  108,  b  (a),  5th  ed. 


SALUOCI  and  Another  v,  JOHNSON.    Fkib.  4. 

The  sentence  of  a  foreign  Court  of  Admiralty,  that  a  ship  warranted  neutral  is 
lawful  priie,  is  not  conclusiTe  evidence  that  the  ship  ia  not  neutral,  if  the  groiuds 
of  the  sentenoe  appear  and  do  not  show  a  breach  of  neutrality. 

This  was  an  action  on  a  policy  of  insurance,  which  was  tried  at  Guildhall, 
at  the  sittings  after  last  Michaelmas  Term,  hefore  Lord  Mansfield.  The 
insurance  was  on  the  ship  Thetis,  described  in  the  policy  ''  as  a  Tuscan  ^hip, 
on  a  voyage  from  Leghorn  to  London.''  A  verdict  was  found  for  the  plaio- 
tiffs,  subject  to  the  opinion  of  the  Court  on  a  case  which  stated  as  follows. 

The  plaintiffs  were  Tuscan  subjects  resident  at  Leghorn,  and  were  the  sole 
owners  of  the  ship  Thetis.  The  said  ship  was  a  Tuscan  ship,  as  described  in 
the  policy.  Her  cargo  was  neutral  property,  consigned  to  merchants  in 
London.  On  the  31st  of  August,  1780,  the  ship  sailed  from  Leghorn  on 
the  voyage  insured,  and  on  the  14th  of  September  following  *waf  ^^051 
captured  in  the  coarse  of  her  said  voyage  near  Cape  Tunis,  on  the  I-  ^ 
coast  of  Barbary,  by  a  Spanish  privateer  called  the  Santa  Theresa,  and  car- 
ried into  Carthagena.  Proceedings  were  instituted  against  the  said  ship  bj 
the  captors  before  some  court  or  tribunal  at  Carthagena,  to  obtain  condemoa- 
tion  thereof  as  lawful  prize,  and  the  following  grounds  were  alleged  by  the 
captors  to  warrant  such  condemnation,  viz.,  1.  That  the  said  Thetis  resisted 
and  used  force  to  prevent  her  being  visited  and  searched,  which  is  prohibited 
by  the  5th  and  6th  articles  of  the  cruising-ordinanccs  of  the  King  of  Spain 
of  the  Ist  of  July,  1779;  and  that  she  fired  into  the  privateer,  and  coDtiooed 
firing  after  the  privateer  had  hoisted  her  Spanish  flag :  2.  That  the  said  ship 
had  no  charter-party  on  board  for  the  voyage  in  the  prosecution  of  which  she 
was  captured,  which  was  alleged  to  be  in  breach  of  the  16th  article  of  the 
said  cruising-ordinances.     The  captain  of  the  said  ship  claimed  restitotiofl 
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thereof,  and  of  tlie  cargo,  as  Taaean  properly ;  and  in  sapport  of  such  claim 
it  was  allegody — 1.  That  the  reasoQ  of  his  firing  at  the  Spanish  privateer  was 
oa  aecoant  of  her  hoisting  false  colors^^  from  whence  he  suspected  her  to 
be  a  Barbarj  corsair :  2.  To  account  for  his  not  having  a  charter-party  on 
board,  that  the  Thetis  was  a  general  ship,  and  took  in  goods  by  the  bale 
from  all  persons  who  chose  to  ship  goods  on  board  her ;  and  that  she  had  a 
manifest  of  her  cargo  on  board,  duly  legalised.  On  the  24th  of  March, 
1781,  the  ship  and  cargo  were  condemned  by  a  sentence  of  the  Court  in 
Spain,  of  which  the  following  is  a  copy : — 

<<The  Taacan  ship  named  Thetis,  Joseph  Monteverdi,  commander,  with 
her  tackle,  and  the  effects  which  her  carffo  consists  of,  taken  by  the  privateer 
eommanded  by  Antonio  Ferrer,  are  declared  to  be  good  and  lawful  prise ; 
and  let  the  whole  be  delivered  to  Don  Giacomo  Roquerols  and  others,  his  con* 
sorts,  owners  of  the  xebec  Santa  Theresa,  commanded  by  the  said  Ferrer; 
and  let  attestations  and  the  requisite  passports  be  delivered  to  the  said  Monte- 
verdi, that  he  may  retire  with  his  crew,  according  to  form  and  custom ;  and 
before  this  sentence  is  published,  let  his  majesty  be  consulted/' 
r*22fil  ^'^^^  foregoing  determination  having  been  consulted  *with  his 
^  -■  majesty,  he  was  pleased  to  conform  himself  therewith,  and  to  order 
that  if  the  parties  petition  they  may  be  beard.  Which  was  notified  to 
them." 

This  sentenoe  was  appealed  from  by  the  captain  of  the  Thetis;  and  upon 
hearing  the  appeal,  it  was  reversed ;  but  the  captors  appealing  from  the  sen^ 
tenoe  of  reversal,  the  same  was  reversed,  and  the  sentence  of  confirmation 
finally  confirmed. 

By  the  terms  of  the  case  reserved,  the  counsel  for  each  party  were  to  be  at 
liberty  to  refer  on  the  argument  to  the  proceedings  at  large  in  the  courts  in 
Spain.  If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  not  en« 
titled  to  recover,  a  nonsuit  to  be  entered. 

By  the  proceedings  it  appeared  that  the  facts  alleged  by  the  captors  as  the 
grounds  of  condemnation,  and  also  those  stated  by  the  claimant  to  support 
his  claim,  were  proved ;  and  that  the  officer  of  the  court  called  the  auditor, 
on  whose  report  in  favor  of  the  captors  the  original  sentence  of  condemnation 
was  founded,  seemed  to  have  been  of  opinion  that  the  circumstance  of  hoist- 
ing false  colors  was  warranted  by  the  general  custom  of  nations,  and  was  not 
therefore  a  sufficient  justification  of  the  resistance,  and  that  a  charter-party 
was  by  the  ordinances  made  essential  in  all  cases. 

Pigffoiif  for  the  plaintiffs. — The  only  question  in  this  case  is,  whether  the 
Thetis  was  a  Tuscan  ship ;  for  the  loss  has  certainly  happened  by  one  of  the 
risks  specifically  insured  against  under  the  usual  words  "  takings  at  sea, 
arrests,  restraints,  and  detainments  of  all  kings,  princes,  &c.,  barratry  of  the 
master  and  mariners,"  &c.  I  do  not  controvert  that  this  policy  contains  an 
averment  that  the  ship  was  Tuscan,  tantamount  to  a  warranty.  The  Court  is 
therefore  to  consider  whether  anything  appears  in  the  proceedings  to  rebut 
the  effect  of  the  fact  stated  in  the  case,  viz.,  that  the  averment  was  true.  I 
admit  the  position,  that  a  sentence  of  a  Court  of  Admiralty  is  conclusive  as 
to  every  matter  it  imports  to  determine :  but  where  the  ground  on  which  the 
sentence  of  the  Admiralty  Court  proceeded  is  ambiguous,  this  Court  will 
open  the  question,  and  decide  upon  the  truth  of  the  case  collected  from  other 
ovidence.  I  also  admit  that  it  is  not  necessary  that  it  should  expressly  ap* 
P^ar  on  the  face  of  the  sentence  what  was  the  ground  of  condemnation, 
if  it  follows  from  the  proceedings  by  clear  and  necessary  inference.    That 

'  It  appeared  by  the  proceedings  that  she  first  hoisted  English  and  then  Spanish 
colors. 
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priociple  was  established  *hj  the  ease  of  Bernardi  v.  Mottenz,  r^Mj-t 
H.  21  Geo.  3,  1  Dougl.  575.  So  in  Mayne  v,  Walter  (Mayne  v.  L  ^^'J 
Walter,  B.  R.,  E.  22  Oeo.  3,  ante,  vol.  iii.  p.  79),  the  ground  being 
that  the  ship  had  an  English  supercargo,  the  condemnation  was  held  not 
to  be  conclusive  evidence  of  enemy's  property.  The  subsequent  case  of 
Barzilai  v.  Lewis,  B.  R.,  T.  22  Geo.  3,  ante,  vol.  iii.  p.  126,  is  perfectly 
reconcilable  with  the  two  former;  for  the  condemnation  there  clearly 
went  on  the  ground  that  the  ship  was  not  Dutch,  not  having  those  docu- 
ments which  all  Dutch  ships  ought  to  have.  In  the  present  case  it  is  im- 
possible  to  show  anything  in  the  proceedings  which  tends  to  deny  that 
the  ship  was  Tuscan.  The  condemnation  clearly  went  upon  circumstances 
independent  of  the  ground  of  enemy's  property.  There  was  nothing  in  any 
of  the  ship's  papers  that  raised  any  suspicion.  In  short,  upon  a  perusal  of 
every  part  of  the  proceedings,  the  only  grounds  appear  to  have  been  those 
alleged  by  the  captors,  as  stated  in  the  case,  viz.,  the  resistance  and  the  want 
of  a  charter-party.  This  is  perfectly  consistent  with  the  fact  of  the  ship 
being  Tuscan,  and  affords  no  presumption  that  the  Court  in  Spain  condemned 
her  as  enemy's  property. 

Wihon^  for  the  defendant. — I  mean  to  admit  explicitly  that  the  Thetis 
was  a  Tuscan  or  neutral  ship.  But  I  shall  make  two  questions :  1.  What  is 
the  import  and  extent  of  this  warranty )  2.  Whether  it  has  not  been  broken. 

1.  I  contend  that  when  the  insured  undertook  that  the  ship  was  Tuscan,  t.  f. 
belonged  to  a  neutral  power,  the  meaning  was  that  she  should  be  liable  to 
none  of  those  risks  to  which  a  vessel  the  property  of  any  of  the  belligerent 
powers  would  be  liable ;  that  the  insured  would  do  nothing  which  should  ex- 
pose her  to  any  of  those  risks — ^nothing  amounting  to  a  breach  of  the  neu- 
trality. This  is  the  true  construction  of  that  part  of  the  contract,  which  is 
not  unlike  a  warranty  to  sail  with  convoy ;  in  which  case,  if  the  insured 
orders  the  ship  to  run  away  from  the  convoy  in  order  to  set  first  to  the 
market,  the  warranty  is  broken,  although  she  departed  with  the  convoy. 

2.  Was  there  a  breach  of  the  warranty  in  the  present  case  ?  The  Thetis 
fired  upon  the  Spaniard :  that  was  an  act  of  hostility,  and  if  she  had  sank 
her  would  *have  been  a  ground  of  national  complaint  ^m  Spain  r«2*>81 
against  Tuscany,  unless  she  had  some  justification.  That  must  arise  ^  "  ^ 
from  the  conduct  of  the  Spanish  vessel.  The  principal  reason  why  the  sove- 
reign of  the  country  into  which  a  captured  ship  is  brought  has  a  jurisdiction 
over  the  capture  is,  because  he  has  jurisdiction  over  the  person  of  his  own  sub- 
jects who  bring  her  there,  though  not  over  the  persons  of  the  captured.  The 
conduct  of  the  Spanish  captain  has  been  examined  before  the  competentcourt 
in  Spain,  and  it  has  been  there  decided  that  he  had  done  nothing  to  justify  the 
force  used  by  the  Tuscan.  That  decision  is  conclusive  as  to  his  conduct,  and 
therefore  the  act  of  hostility  committed  by  the  other  was  not  justifiable,  sod 
was  a  breach  of  the  neutrality.  But  exclusive  of  the  sentence  of  condem- 
nation, there  is  sufficient  evidence  that  the  Tuscan  ship  acted  contrary  to  the 
general  law  of  nations.  It  is  a  principle  of  that  law,  that  when  a  neutral  ship, 
carrying  goods  not  contraband  belonging  to  subjects  of  a  belligerent  power,  ii 
taken,  she  is  to  be  released,  but  the  goods  become  the  property  of  the  captor. 
Another  principle  is,  that  if  such  ship  is  found  carrying  contraband  goods  t« 
the  enemy,  both  the  ship  and  goods  are  forfeited,  vide  Le  Caux  v.  fiden,  B. 
R.,  H.  21  Geo.  3,  1.  Dougl.  From  these  two  principles  it  follows,  as  a  ne- 
cessary consequence,  that  the  belligerent  powers  must  have  a  right  to  stop 
and  search  neutral  ships,  for  without  such  a  power  the  other  right  would  be 
totally  nugatory  and  ineffectual,  a  right  without  a  remedy.  But  such  a  right 
is  incompatible  with  a  right  in  the  neutral  ship  to  resist,  and  therefore  re- 
sistance in  such  a  case  is  an  infraction  of  the  neutrality.     The  proceedings 
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tre  inaocarate,  and  it  would  be  as  well  either  to  bold  a  sentence  of  condom- 
nation  to  be  conclusive  in  all  oases,  or  else  not  to  receive  it  in  evidence  at  all. 
However,  I  think  it  plain  that  in  this  case  the  condemnation  was  snbstan- 
tivelj  grounded  oir  the  hostile  act  of  firing  and  not  on  tlie  want  of  a  charter- 
party.  The  auditor  states  in  his  report,  that  the  first  hostile  firing  was  by 
the  Thetis,  for  that  the  guns  previously  fired  by  the  Santa  Theresa  were 
only  notices,  and  he  thinks  there  was  no  reason  for  apprehending  her  to  be  a 
Barbary  corsair.  If  this  was  the  condemnation,  it  arose  not  out  of  any  local 
pic^oQ-i  ordinance  or  regulations,  as  in  Bernardi  v,  "^Motteux,  and  Mayne  v. 
*•  ^  Walter,  and  which  it  does  not  seem  to  me  necessary  that  neutral  na- 
tions should  be  presumed  to  know,  but  out  of  tho  general  law  of  nations. 
The  act  done  in  this  case,  by  the  law  of  nations,  having  deprived  the  ship  of 
the  protection  to  which  Tuscan  vessels  were  entitled,  the  warranty  was  in* 
fringed.  [BuLLER,  Justice. — If  the  captain  fired  at  the  privateer  illegally, 
what  offence  do  you  call  .it  ?  Barratry  is  defined  to  be  a  malversation  of  the 
captain.]  It  cannot  be  considered  as  barratry,  for  that  is  fraud  or  mcUver' 
mtiono/tke  captain  to  cheat  the  oumert.  Here  what  was  done  was  meant  for 
the  benefit  of  the  owners,  and  therefore  must  be  presumed  to  have  been  with 
their  consent.  The  plaintiffs,  at  any  rate,  cannot  be  permitted  to  treat  it  as 
barratry  in  this  action,  because  the  declaration  in  an  action  on  a  policy  of 
insurance  must  set  forth  the  particular  cause  of  the  loss,  and  they  have  not 
declared  on  it  as  barratry.  Besides,  by  appealing  from  the  original  sentence 
of  condemnation,  they  affirmed  the  act  of  their  captain.  If  they  had  thought 
it  barratry,  they  would  have  come  upon  the  underwriters  in  the  first  in- 
stance. 

Piggotiy  in  reply. — ^In  the  proceedings  on  the  definitive  appeal,  greater 
stress  is  laid  on  the  want  of  a  charter-party  than  on  the  forcible  resis- 
tance. I  do  not  by  any  means  assent  to  the  principle  that  belligerent  powers 
have  in  all  cases  a  right  to  search  neutral  vessels.  Is  it  possible  that  it 
should  bo  against  the  law  of  nations  to  resist  a  search  by  a  ship  carrying  a 
&l8e  flag,  and  in  seas  infested  by  corsairs  and  pirates,  such  as  that  where  this 
capture  took  place  ?  The  armed  neutrality,  during  the  last  war,  denied  in 
all  cases  the  right  of  search.  They  made  it  a  rule  that  free  ships  should  make 
free  goods ;  and  having  power  to  enforce  the  rule,  they  obliged  the  belligerent 
powers  to  submit  to  it,  and  would  not  suffer  their  vessels  to  be  searched  even 
when  carrying  contraband  goods.  If  there  is  a  right  to  search,  it  must  de- 
pend upon  the  event;  it  must  be  done  at  the  peril  of  the  party,  and  be  justi- 
fied only  if  he  find  enemy's  goods  on  board ;  the  commanders  of  the  ships  of 
belligerent  powers  being  in  this  respect  in  the  situation  of  the  officers  of  the 
excise  or  customs,  whose  justification  depends  on  the  event.  This  is  proved 
by  the  known  law,  that  if  a  ship  is  taken  on  the  pretext  or  suspicion  of  having 
enemy's  property  on  board,  and  none  is  found,  the  ship  is  not  only  restored, 
r^Sni  ^^^  ^^®  owner  has  costs  and  damages  for  "^her  detention,  vide  Le  Caux 
*■  J  V,  Eden,  B.  R.,  H.  21  Geo.  3, 1  Dougl.  Here  there  were,  in  fact,  no 
enemy's  goods  on  board. 

WiLLEB,  Justice. — Is  it  laid  down  anywhere,  that  by  the  law  of  nations 
the  belligerent  powers  have  a  right  to  search  neutral  ships  ? 

WUvm, — I  do  not  find  that  it  is,  but  it  seems  to  be  a  necessary  consequenoe 
from  the  principles  I  have  mentioned. 

BuLLER,  Justice. — I  am  told  by  Sir  George  Collier*  it  is  the  universal 
practice,  where  tho  neutral  ships  have  sufficient  strength,  to  resist  an  attempt 
to  search  them. 

WtZscm. — I  believe  it  may  be  so,  but  that  is  no  proof  of  the  right.     It  is 

*  He  happened  to  be  in  the  Court,  waiting  to  hear  the  argument  in  the  next  case. 
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Tery  fireqaent  alao  lor  them  to  roa  awaj  from  convoy,  and  do  other  illegfti 
acts. 

Lord  Manshkld  absent 

WiLLBBy  Jostice. — ^Tbere  is  no  qoestion  but  the  ship  and  cargo  were  both 
neutral  property,  ihe  definitions  of  barratry  are  very  loose,  bat  I  cannot 
think  this  was  barratry,  because  what  was  done  was  not  for  the  captain's  own 
benefit  and  to  cheat  his  owners,  but,  on  the  contrary,  was  intended  for  their 
benefit.  The  remaining  question  is,  whether  the  captain  was  guilty  of  such 
misconduct  as  by  the  law  of  nations  deprived  the  ship  of  the  protection  to 
which  neutral  property  was  entitled.  As  to  the  want  of  a  charter-party,  tbat 
ground  seems  to  be  given  up,  and  it  is  clear  that  the  manifesto  is  sufficieat 
without  a  charter-party  where  the  goods  are  shipped  parcel-ways  or  bale-vajs. 
But  it  is  contended  that  a  neutral  ship  is  obliged  by  the  law  of  nations  to 
stop  to  be  searched.  I  do  not  find  that  there  is  any  authority  to  that  pur- 
pose. Such  a  rule  would  be  particularly  unjust  in  a  case  like  this,  where 
there  were  so  many  suspicious  cir6umstances  to  induce  the  captain  to  escape 
^which  he  attempted)  or  resist  by  force.  As  the  privateer  first  hoisted  £og* 
hsh  and  then  Spanish  colors,  it  was  reasonable  to  condude,  so  near  tbe 
Barbary  coast,*  that  she  did  not  in  truth  belong  to  either  nation,  but  was  a 
Barbary  corsair.  The  ^neral  usage  of  all  nations,  where  the  strength  of  the 
neutral  vessel  renders  it  safe  to  resist,  and  the  practice  of  the  armed  ueo- 
trality,  are  contrary  to  the  supposed  right  to  ^search.  The  case  would  r*o3ii 
be  different  if  goods  liable  to  capture  were  found  on  board.  The  stop- 1>  "  J 
pago  must  be  at  the  peril  of  the  party,  whose  situation  has  been  properly 
resembled  to  that  of  a  custom-house  or  excise  officer.  Therefore,  on  conside* 
ration  of  all  the  circumstances,  I  do  not  think  that  this  captain  acted  against 
the  law  of  nations,  but  that  his  conduct  was  justifiable  and  prudent,  and  sot 
such  as  can  exempt  the  underwriters  from  answering  for  the  loss,  which 
clearly  happened  from  a  cause  described  in  the  terms  of  the  policy. 

AsHURST,  Justice. — The  question  of  barratry  seems  to  be  given  up,  or  act 
strongly  relied  on ;  and  I  think  that  to  constitute  barratry  the  malversation 
must  be  in  fraud  of  the  owners,  which  was  not  the  case  here.  I  shall,  there- 
fore lay  that  question  out  of  the  case.  Then,  with  regard  to  the  two  causes 
of  condemnation  stated  in  the  cause, — 1.  I  agree  with  Mr.  Wilson  in  tbe 
principle,  that  where  a  ship  is  warranted  neutraly  she  must  so  conduct  herself 
as  not  to  forfeit  by  her  own  fault  the  privileges  attending  neutrality.  Thi« 
is  certainly  required  by  the  true  meaning  and  spirit  of  such  a  neutrality. 
Has  this  ship  so  conducted  herself?  No  authority  has  been  cited  to  prove 
that  it  is  against  the  law  of  nations  for  a  neutral  ship  to  resist  a  search.  The 
general  practice  is  the  other  way.  Wherever  the  ship  is  sufficiently  strong, 
it  is  done.  In  the  beginning  of  the  late  war,  the  Dutch  always  resisted 
when  they  could,  and  after  the  armed  neutrality,  a  search  was  never  at- 
tempted. The  stopping  of  a  ship,  therefore,  for  that  purpose,  seems  to  be, 
as  argued  by  Mr.  Piggottj  at  the  peril  of  the  party  attempting  to  search.  U 
she  has  force  sufficient  to  accomplish  it,  and  finds  anything  contraband  or 
enemy's  property  on  board,  she  is  justified ;  if  she  does  not,  tbe  stopping  is 
wrongful,  and  so  is  plainly  considered,  as  costs  are  always  decreed  in  such 
cases.  If  this  be  the  law,  was  there  anything  found  in  this  ship  which  cooi^l 
warrant  the  captor  in  stopping  her  ?  Certainly  not.  The  whole  cargo  was 
clearly  neutral ;  therefore  she  might  resist.  2.  As  to  the  want  of  a  obarter* 
party,  that  is  clearly  not  required  by  the  law  of  nations ;  and  though  it  may 
be  contrary  to  a  particular  ordinance  of  Spain,  I  think  other  states  are  not 

1  By  the  depositions  it  appeared  to  have  been  only  nine  miles  from  the  Barbtry 
shore. 
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hound  to  take  notice  of  such  ordinance,  nnless  there  fihonld  be  some  treaty 
subsisting  between  tbem  and  Spain  by  which  they  submit  to  be  bound  by 
r*2321  ^^'  That  is  not  the  case  here,  ^and  therefore  the  loss  falls  within 
*-  '  the  clause  of  the  policy,  which  insures  against  restraints  and  detain- 
ments of  princes. 

BuLLER,  Justice. — ^It  is  not  necessary  now  to  give  an  opinion  on  the  quea* 
tion  of  barratry  :  but  supposing  the  captain  ought  to  have  submitted  to  the 
search,  I  think  the  resistance  would  be  barratry.  I  take  the  true  definition 
of  barratry  to  be,  '^  a  wilful  misconduct  of  the  captain  to  the  injury  of  his 
owners/'  and  nothing  further.  This  act  was  wilful,  and  exposed  the  owners 
to  damages.  But  to  lay  that  out  of  the  case,  I  do  not  agree  with  Mr.  WiUon^ 
that  when  property  is  warranted  neutral,  it  must  continue  so  daring  the  whole 
Toyage.  It  is  sufficient  that  it  is  so  at  the  time  when  the  risk  commencesi 
Eden  v.  Parkison,  B.  R.,  T.  21  Geo.  3,  ante,  vol.  ii.  p.  732.  A  war  may 
break  out  the  next  day,  and  yet  the  underwriter  will  continue  liable.  But 
the  great  ground  for  the  defendant  is,  that  the  ship  was  obliged  to  submit  to 
examination.  To  this  a  decisive  answer  has  been  given ;  for  if  the  search  were 
lawful  at  all  events,  and  resistance  unlawful,  the  Court  of  Admiralty  could  not 
decree  costs  and  damages  for  detention  in  cases  where  no  contraband  or  enemy's 
goods  have  been  found.  Therefore  this  ship  was  not  liable  to  capture,  by  the 
law  of  nations,  for  having  resisted ;  and  if  she  was  by  a  local  ordinance  of 
Spain,  the  case  falls  within  the  words  "  arrests,  restraints,  and  detainments 
of  princes."  At  first  I  doubted  whether  this  might  not  be  compared  to  the 
case  of  an  illicit  voyage,  but,  on  consideration,  I  do  not  think  it  can ;  because, 
though  a  ship  is  bound  to  take  notice  of  the  particular  laws  both  of  the 
country  from  whence  she  sails  and  of  that  to  whioh  she  goes,  and  is,  there* 
fore,  liable  to  forfeiture  if  she  takes  unlawful  goods  from  the  one  or  carries 
unlawful  goods  to  the  other,  she  is  not  also  bound  to  take  notice  of  the  muni* 
cipal  laws  of  every  country  which  she  may  pass  by  without  stopping  or  trading 
there.  The  po$(ea  to  be  delivered  to  the  plaintiff.^ 

'There  was  another  case  of  Salucoi  v«  Gurney  on  the  goodt  on  board  the  Thetis, 
which  stood  in  the  paper  immediately  after  Salucci  v.  Johnson,  and  was  of  course 
decided  by  the  decision  of  the  other. 

On  the  point  of  the  effect  of  the  sentence,  the  principal  case  has  been  repeatedly 
confirmed.  Calvert  v.  Bovill,  B.  R.,  H.  88  Geo.  8,  7  T.  R.  628 ;  Pollard  v.  Bell,  B.  R., 
H.  40  Geo.  8,  8  T.  R.  484. 

*  So  it  is  said  by  Lord  Alvanlit,  C.  J.,  that  there  are  a  series  of  authorities 
[*2333  i^  which  the  Courts  have  determined  that  if  the  condemnation  does  not  plainly 
proceed  upon  the  ground  of  enemy's  property,  or  that  of  the  ship  not  having 
complied  with  subsisting  treaties  between  her  own  country  and  that  of  the  capturing 
power,  but  on  the  ground  of  regulations  arbitrarily  imposed  by  the  latter,  to  which 
neither  the  government  of  the  captured  ship  nor  the  other  powers  of  Europe  have  been 
insde  parties,  such  a  condemnation  shall  not  be  admitted  as  conclusive  against  the  war- 
ranty of  neutrality.  Baring  v.  Clagett,  C.  B.,  T.  42  Geo.  8, 8  B.  &  P.  216 :  see  also  Bol- 
tonv.  Gladstone,  C.  B.,  T.  49  Geo.  8, 2  Taunt  86 ;  Baring  v.  Christie,  B.  R.,  T.  44  Geo.  8, 
6  East,  898  ;  Fisher  v.  Ogle,  cor.  Lord  Ellenborough,  1  Campb.  418 ;  Bird  v,  Appleton, 
B.  R.,  E.  40  Geo.  8,  8  T.  R.  662 ;  Lothian  v.  Henderson,  8  B.  &  P.  499. 

The  doctrine  in  the  principal  case,  that  the  right  of  searching  neutrals  is  part  of 
the  law  of  nations,  has  been  denied  in  Garrells  v.  Kensington,  B.  R.,  E.  89  Geo.  8,  8 
T.  R.  280 ;  and  in  the  case  of  The  Maria,  Paulsen,  1  Rob.  Adm.  Rep.  860. 


CUNNINGHAM  t;.  COLLIER,  Bart.    Feb,  4. 

Covenant  in  a  charter-party,  that  if  a  vessel  should  be  captured,  a  sum  of  £976  should 
he  paid  for  the  vessel,  acoordiag  to  an  appraisement  annexed.  Plea,  that  by  the 
sppraisement  the  tackle,  &c.  were  valued  at  £818  16ff.,  and  that  before  the  capture, 
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by  tempefltuons  weather,  &c ,  the  taoUe,  &o.  had  been  damaged  to  tiie  i 
£800 ;  and  as  to  the  residue  payment.    On  demurrer  the  plea  was  held  bad. 
A  person  entering  into  a  charter-party  in  hia  own  name  on  the  behalf  of  gOTenuaent 
is  personally  liable. 

In  an  action  of  covenant  on  a  charter-party  for  letting  to  freight  a  snow  of 
the  plaintiff  called  the  Elizabeth,  then  at  Halifax  in  Nova  Scotia,  to  the  de- 
fendant (described  as  commander  of  his  majesty's  ship  the  Rainbow,  and 
having  the  direction  of  his  majesty's  ships  and  vessels  employed  on  the  coast 
of  Nova  Scotia)  on  the  behalf  of  his  majesty,  the  declaration,  after  setting 
forth  the  covenants  on  the  part  of  the  plaintiff,  stated,  that  in  consideration 
thereof  the  defendant,  for  and  on  behalf  of  his  majesty  (among  other  cove- 
nants therein  also  set  forth,  bnt  which  it  is  unnecessary  to  mention),  cove- 
nanted and  agreed,  '^  that  if  the  said  snow  should  happen  to  be  burnt,  sunk, 
or  taken  by  the  enemy  in  and  during  the  aforesaid  service,  and  it  should  ap- 
pear that  the  same  did  not  proceed  through  any  fault,  neglect,  or  otherwise 
in  the  master  and  ship's  company,  and  that  they  made  the  utmost  defence 
they  were  able,  the  sum  of  £975  Nova  Scotia  currency  should  be  paid  by  his 
majesty,  according  to  an  appraisement  made  thereof  and  annexed  to  the  said 
oharter-party,  by  such  persons  as  the  defendant  had  ^appointed."   The  r#^Qii 
declaration  then  averred  that  the  snow  was  employed  and  continued  *-       ^ 
in  the  service  in  the  charter-party  mentioned  until  she  was  captured ;  and 
that  during  her  continuance  in  such  service  she  was  attacked,  conquered, 
taken,  and  carried  away  by  certain  enemies  of  the  king,  and  thereby  became 
totally  lost  to  the  plaintiff;  and  that  the  capture  did  not  proceed  through 
any  fault,  neglect,  or  otherwise,  of  the  master  and  ship's  company,  but  that 
they  made  the  utmost  defence  they  were  able :  and  that  it  afterwards  so  ap- 
peared, within  the  meaning  of  the  charter-party,  that  the  £975  Nova  Scotia 
currency  amounted  to  £877  Os.  Okd,  sterling;  and  that  his  majesty,  although 
often  requested,  had  not  paid  the  £877  Os.  Oid,  to  the  plaintiff,  but  that  the 
same  still  remained  unpaid,  contrary  to  the  effect  and  meaning  of  the  said 
covenant;  and  that  so  the  defendant  bad  not  kept  his  said  covenant  with  the 
plaintiff.    The  defendant  pleaded :  1.  the  general  issue;  2.  as  to  £300  parcel 
of  the  £877  0<.  Okd,  in  the  declaration  mentioned,  that  by  the  appraisement 
annexed  to  the  charter-party,  the  anchors,  cables,  sails,  rigging,  and  other 
stores  belonging  to  the  ship,  were  valued  at  £313  lbs.  of  Nova  Scotia  cur- 
rency, and  the  hull,  masts,  yards,  bowsprit^  spare-gear,  and  boats  at  £661  bs. 
of  that  currency ;  and  that  after  the  making  of  the  charter-party,  and  before 
the  capture,  the  ship,  by  means  of  stormy  and  tempestuous  weather  and  the 
dangers  of  the  seas,  was  damaged  in  the  anchors,  cables,  sails,  rigging,  and 
other  stores,  and  the  hull,  masts,  yards,  bowsprit,  spare-gear,  and  boata,  to 
the  amount  of  £300,  part  of  the  £877  0«.  Oid.,  and  continued  so  damaged 
till,  and  remained  lessened  in  value  to  that  amount  at,  the  time  of  the  cap- 
ture ;  and  as  to  the  residue  of  the  £877  Os.  Oid.  he  pleaded  that  he  had  paid 
it.     The  plaintiff  demurred  generally  to  the  plea  concerning  the  £300,  and 
joined  issue  as  to  the  residue. 

Wood,  for  the  plaintiff. — ^There  are  no  words  in  the  charter-party  which 
authorize  the  defendant  to  make  any  deduction  for  any  damage  which  hap- 
pened to  the  ship  previous  to  the  capture ;  and  one  of  the  events  has  taken 
place  which  was  to  entitle  the  plaintiff  to  the  whole  sum  of  £975.  There  is 
indeed  a  reference,  in  the  usual  course  of  those  contracts,  to  an  appraisement 
of  the  ship,  and  the  different  articles  belonging  to  her.  But  that  was  merely 
the  mode  by  which  the  sum  to  be  stipulated  for  was  calculated.  If  any  de- 
duction is  intended  for  damage  accruing  to  the  ship,  *her  tackle,  &c.,  1^0351 
there  is  an  express  provision  that  reasonable  wear  and  tear  shall  be  I-       ^ 
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dedaoted.     If  any  integral  part  had  been  totally  lost,  there  might  haye  been 
a  color  for  a  plea  of  this  sort ;  but  that  is  not  the  case. 

Bald  win  J  for  the  defendant. — 1.  I  agree  that  this  charter-party  is  not 
made  in  the  usual  form.  If  it  had,  there  would  haye  been  no  doubt  of  the 
defendant's  right  to  a  deduction.  But  the  spirit,  not  the  words,  should 
govern  in  the  construction  of  the  contract.  Goyernment  has  paid  (as  the 
defendant  asserts)  the  full  yalne  of  the  ship  in  the  state  she  was  in  when 
taken.  It  is  admitted  by  the  demurrer  that  the  yalue  was  lessened  by  the 
storm  to  the  amount  of  £300.  Why  is  there  a  reference  to  the  appraise- 
ment, why  is  it  annexed  to  the  charter-party  f  If  in  case  of  capture  or  de« 
stniction  by  the  enemy  the  whole  sum  was  at  all  eyents  to  be  paid,  the  men- 
tioning the  appraisement  was  nugatory  and  absurd.  2.  There  remains 
another  question,  vxx,  whether  the  action  will  lie  against  the  defendant,  as 
the  contract  is  merely  on  behalf  of  the  king. 

Lord  Mansfield. — It  seems  to  haye  been  a  blunder  not  to  proyide  for 
this  case  in  the  charter-party,  as  is  the  usual  practice  of  the  navy  board.  But 
we  cannot  get  over  our  relieve  against  the  express  words  of  the  covenant. 
There  is  an  explicit  stipulation  to  pay  a  sum  certain.  2.  As  to  the  other 
point,  there  is  nothing  in  it.  It  is  daily  practice  to  bring  actions  of  this 
sort  when  the  party  has  made  himself  specifically  answerable. 

Judgment  for  the  plaintiff.^ 

*  In  Macbeath  o.  Haldimand,  E.  26  Geo.  8,  B.  B.,  1  T.  B.  172,  inirliich  it  was  held 
that  an  aetioii  woald  not  lie  against  an  agent  of  government  upon  a  contract  made 
by  him  in  that  oapaeity,  the  defendant  had  done  nothing  to  render  himself  personally 
liable,  as  in  the  above  case.  But  in  Uowin  v,  Wolseley,  £.  27  Geo.  8,  B.  B.,  1  T.  B. 
674,  it  was  held  that  the  defendant  was  not  liable  on  a  charter-partj  into  which  he 
had  entered  on  account  of  his  majesty.  In  the  latter  decision,  the  principal  case 
wl\ich  seems  opposed  to  it  was  not  cited ;  see  also  Allen  v,  Waldegrave,  C.  B.,  M.  69 
Geo.  8,  8  Taunt  574;  Gedley  o.  Lord  Palmerston,  0.  B.,  £.  8  Geo.  4,  8  Brod.  ft 
Bingh.  276. 


[*236]  *The  KINO  V.WELCH  and  others.'    -Pe6.  8. 

Orerseers  are  not  entitled  to  charge  the  amount  of  the  salary  of  an  assistant  OTerseer, 
though  appointed  with  sach  salary  at  a  Testry  meeting. 

Ths  accounts  of  the  late  overseers  of  the  poor  of  the  parish  of  Cheltenham 
ID  Gloucestershire  having  been  allowed  by  two  justices,  their  allowance  thereof 
W8S  appealed  against  by  Welch  and  three  other  parishioners,  when  the  Court 
of  Quarter  Sessions  for  that  county  confirmed  such  allowance,  stating  the 
case  to  be — 

That  at  a  vestry  meeting  held  on  the  2d  of  May,  1783,  in  the  parish  church 
of  Cheltenham,  pursuant  to  notice  given  and  published  in  the  church  for  that 
purpose,  it  was  agreed  by  the  persons  present  at  that  meeting,  being  upwards 
of  30  in  number,  and  occupiers  of  houses  and  lands  in  the  parish,  that  a  per- 
son should  be  appointed  to  assist  the  churchwardens  and  overseers  of  the 
poor  in  the  execution  of  their  office  (such  parish  being  very  extensive  and 
much  burdened  with  poor),  and  that  accordingly  one  Oiles  Hooper  was,  by 
the  majority  of  the  persons  then  present  at  such  meeting,  being  26  in  number 
(and  amongst  whom  was  Greenwood,  one  of  the  appellants),  appointed  such 
assistant,  which  26  persons  signified  their  consent  thereto  by  signing  their 
names  at  the  foot  of  an  agreement  entered  in  the  churchwardens'  book  \  that 
the  said  Oiles  Hooper  was  by  such  agreement  to  be  paid  by  the  overseers  of 

>  S.  C.  1  Bott,  841,  6th  ed. ;  Cald.  60. 
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the  parish,  out  of  the  money  to  be  collected  by  them  for  the  poor-rates  of  the 
parish,  the  sum  of  £20  as  a  salary  for  execating  the  said  office  of  assistant. 
The  overseers  in  their  accoants  had  taken  credit  for  £20  as  paid  by  them  to 
Hooper  for  a  year's  salary  for  executing  the  office.  Welch,  not  approvine  of 
the  man  though  he  approved  of  the  measure,  was  present  at  the  meeting,  but 
did  not  sign  the  agreement  -,  and  the  other  appellants,  Bendall  and  White, 
were  not  present  at  the  meeting,  nor  ever  assented  to  the  appointment  of 
such  assistant.  There  are  many  other  inhabitants  and  occupiers  of  houses 
and  lands  in  the  parish  who  were  not  present  at  the  meeting,  whose  assent 
^was  not  had  to  the  appointment  of  such  assistant.  It  is  not  ousto-  ri^02,71 
mary  in  the  parish  to  have  such  an  assistant.  *-        *' 

Cotcper  and  Clifford  showed  cause. — ^The  around  taken  by  the  other  side 
is  that  there  is  no  authority  in  any  body  to  charge  the  parish  with  this  new 
office  and  salary,  but  churchwardens  and  overseers  have  a  right  to  charge 
everything  necessary  for  the  relief  of  the  poor.  It  may  be  said,  that  if  the 
parish  is  too  large,  other  overseers  may  be  appointed ;  but  the  policy  of  the 
Stat.  13  and  14  C.  2,  c.  12,  is  now  disapproved  of,  and  the  Court  does  not 
encourage  divisions  of  parishes.  At  all  events  that  cannot  be  done  in  an  ap- 
peal against  overseers'  accounts.  In  R.  v,  Micklefield,  H.  25  Gko.  3, 1  Bott^ 
330,  6th  ed.,  money  expended  in  a  lawsuit  was  only  disallowed  because 
there  was  no  vestry :  so  here  if  the  overseers  had  acted  on  their  own  autho- 
rity it  would  have  been  wrong ;  but  at  the  vestry  all  the  inhabitants  do  or 
may  attend,  and  their  consent  binds  the  parish. 

Bearcroftj  contra. — This  is  a  question  of  great  importance.  It  goes  to 
repeal  the  stat.  43  Eliz.  c.  2.  The  vestry  have  nothing  to  do  with  the  ap- 
pointment or  accounts  of  the  overseers.  The  statute,  by  directing  the  ap- 
pointment of  substantial  householders,  meant  not  only  to  secure  the  money^ 
out  also  to  throw  the  burden  on  those  who  were  capable  of  bearing  it.  The 
order  of  appointment  is  bad  unless  it  states  them  to  be  substantial  house- 
holders. The  poorer  part  of  the  parish  are  exempt  from  this  burden ;  and 
yet  how  is  this  rate  to  be  raised  ?  By  the  taxation  of  every  inhabitant. 
There  would  be  great  inconvenience  in  permitting  it.  The  vestry  would 
have  a  place  in  their  gift,  and  there  would  be  a  contested  election.  If  the 
Court  should  throw  this  burden  upon  other  persons  than  substantial  honse- 
holders,  they  will  not  construe  the  statute  liberally,  but  absolutely  repeal  it. 
If  the  present  overseers  are  not  sufficient,  let  others  be  appointed. 

Lord  Mansfield. — It  is  very  hard,  especially  upon  the  officers  who  have 
paid  the  money,  but  I  cannot  make  it  a  legal  act.  It  is  a  great  burden,  but 
the  statute  meant  to  throw  it  on  the  overseers,  and  that  they  should  do  it 
without  fee  or  reward. 

Mr.  Bearcro/t  said  that  it  was  certainly  hard,  and  therefore,  on  the  recom- 
mendation of  the  Court,  he  would  undertake  "'that  the  £20  should  be  r^oggl 
allowed,  and  that  each  side  should  pay  their  own  costs  on  the  order  '-  '* 
being  quashed.  Order  quashed.* 

1  But  now,  by  sUt.  59  Geo.  8,  e.  12,  a.  7,  it  shall  be  lawftil  for  the  inbabitants  of 
any  parish,  in  vestry  assembled,  to  nominate  and  elect  any  dieoreet  person  or  per- 
sons to  be  assistant  overseer  or  overseers  of  the  poor  of  rach  parish,  and  to  deter- 
mine and  specify  the  duties  to  be  by  (nc)  or  them  executed  and  performed,  and  to 
fix  such  jearlj  salary  for  the  execution  of  the  said  office  as  shall  by  such  inhabitants 
in  vestry  be  thought  fit 

But  overseers  themselves  are  not  entitled  to  any  salary.  Bev  v,  Glyde,  H.  58  Geo. 
8,  2  M.  &  S.  828  (n). 
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Where  ui  apprentioeahip  is  intended,  bat  to  saye  expense  an  unstamped  agreement  is 
entered  into,  irhereby  the  pauper  agrees  to  serve  the  master  in  his  business  of  a 
carpenter  for  four  years,  it  is  a  defeetiTe  apprenticeship,  and  not  a  hiring  and 
service. 

£dward  Rkadino,  his  wife  and  child,  were  remoyed  from  the  parish  of 
St.  Aldgate,  in  the  city  of  Gloucester,  to  the  hamlet  of  Highnam,  in  the 
ooanty  of  Gloacester,  by  an  order  of  two  justices,  which  upon  an  appeal  to 
the  Court  of  Quarter  Sessions  for  the  city  of  Gloucester  was  confirmed,  and 
the  following  case  stated : 

The  pauper  was  bom  in  the  hamlet  of  Highnam,  the  place  of  his  father's 
settlement ;  and  when  he  was  seTcnteen  years  of  age,  he  went  to  William 
Evans,  carpenter,  of  the  parish  of  St.  Mary  de  Crypt,  for  the  purpose  of 
being  his  apprentice  for  the  term  of  four  years,  in  order  to  learn  the  trade  of 
a  carpenter ;  but,  to  save  the  expeuse  of  indentures  and  duty  ^four  guineas 
ooDsideration  being  paid  by  the  pauper  to  his  master),  he  ana  his  master 
agreed  to  sign  an  agreement  upon  unstamped  paper,  which  was  accordingly 
done  in  the  following  words,  viz. — ''  Articles  of  agreement  made,  &o.,  on  the 
13th  of  Julj,  1772,  between  William  Evans,  of  the  city  of  Gloucester,  car- 
penter, and  Edward  Reading,  of  Highnam,  in  the  county  of  Gloucester,  in 
consideration  of  the  weekly  wages  or  sums  of  money  and  covenant  hereinafter 
mentioned^  and  which  on  the  part  of  the  said  Evans  are  hereinafter  agreed 
r*2391  ^  ^  P^^^'  done,  and  performed :  the  said  ^Reading  doth  hereby  cove- 
^  -*  nant,  promise,  and  agree  to  and  with  the  said  Evans  in  manner  fol- 
lowing, yiz.y  he  the  said  Reading  shall  and  will  faithfully  serve  the  said 
Evans  in  the  business  or  trade  of  a  carpenter  from  the  day  of  the  date  of 
these  presents  unto  the  full  end  and  term  of  four  years.  The  consideration 
of  this  agreement  is,  that  I,  William  Evans,  do  pay  to  Edward  Reading  for 
every  week's  work  he  doth  work  4s.  and  M.  per  week  for  the  first  year  from 
the  date  hereof;  for  the  second  year  5s.  per  week;  for  the  third  and  fourth 
years  6«.  per  week." 

It  appeared  by  the  parol  evidence  of  the  pauper,  that,  at  the  time  of  signing 
the  agreement,  it  was  further  agreed  by  parol  between  the  pauper  and  Evans, 
that  the  pauper  should  find  his  own  diet  and  lodging,  and  that  he  was  to  be 
his  own  master  on  Sundays,  and  was  not  to  be  paid  for  the  time  he  should 
play,  but  was  to  be  paid  a  proportionable  part  only  of  the  weekly  sums  for 
the  time  he  should  work.  He  played  when  he  pleased,  and  was  out  of  his 
master's  service  altogether  at  least  a  fortnight  or  three  weeks  in  every  year 
besides  Sundays ;  and  at  the  end  of  every  week  his  master  deducted  out  of 
his  weekly  sums  for  the  time  he  had  absented  himself  from  work.  He  went 
to  his  father's  at  Highnam  every  Saturday  evening,  and  did  not  return  to  his 
master's  house  till  the  Monday  mornings,  and  sometimes  not  till  the  Tuesday 
mornings,  and  served  the  whole  four  years  in  that  manner. 

Bearcrq/t  and  Clijfbrd,  in  support  of  the  orders. — It  is  stated  that  the  con- 
tract was  for  the  purposes  of  an  apprenticeship,  and  this  cannot  therefore  be 
turned  into  a  hiring  and  service.  It  is  clear  also  that  it  cannot  be  an  ap- 
prenticeship, for  the  duty  has  not  been  paid,  and  for  want  of  it  the  instru- 
ment is  void ;  Cuerden  v.  Leyland,  1  Bott,  517,  6th  ed.  This  was  clearly 
no  service.  The  pauper  was  to  be  his  own  master  on  Sundays,  and  was  to 
be  paid  on  other  days  when  he  worked.  The  result  was  agreeable  to  the 
eontract,  for  he  was  absent  for  months. 

^iZiofi  and  Fendall,  contra. — ^This  is  not  a  settlement  by  apprenticeship, 

>  8.  C.  2  Bott,  897,  6th  ed. 
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but  by  service.  If  it  were  not  for  the  introductory  part  of  tbe  case,  it  would 
clearly  be  a  service.  If  the  parties  intended  an  apprenticeships  it  must  be 
admitted  that  no  settlement  was  gained ;  Rex  v.  Whiteohnrch  CanoDicoram^ 
T.  5  Geo.  8,  Burr.  8.  C.  640.  *Though  the  first  intent  might  have  r*2401 
been  an  apprenticeship,  yet  the  parties  might  and  did  change  thai  in- '-  ^ 
tent.  The  change  was  caused  by  the  expense  attending  an  apprenticeship, 
and  they  consequently  resolved  that  it  should  be  a  service,  and  the  pauper 
accordingly  serves  for  four  years.  It  has  been  insisted  that  there  was  a  sti- 
pulation that  the  pauper  should  be  his  own  master  on  Sundays ;  but  that 
only  appears  by  parol  evidence,  which  ought  not  to  have  been  received,  and 
must  be  laid  out  of  the  case.  The  agreement  creates  an  express  obligation 
to  serve  the  whol6  four  years.  It  is  like  the  case  of  spinning  at  so  much  per 
stone. 

Lord  Mansfield. — Nothing  is  so  manifest  as  that  these  parties  intended 
an  apprenticeship,  and  sought  to  defraud  the  revenue. 

WiLLES  and  Ashurst,  Justices,  of  the  same  opinion. 

BuLLER,  Justice. — The  original  intention  was  never  given  ap.  It  wa5  $U 
one  transaction.  Why  else  does  the  master  take  the  four  guineas  ?  The 
object  was  to  make  an  apprenticeship  without  expense. 

Orders  confirmed.' 

'  This  case  has  been  frequently  confirmed :  see  Rex  v.  Lainden,  M.  40  Geo.  8,  8  T. 
B.  878 ;  Rex  v,  Rainham,  T.  41  Geo.  8,  1  East,  531 ;  Rex  v.  Mountaorrel,  E.  54  Geo. 
8,  2  M.  &  S.  460;  Rex  v.  St.  Margaret,  King's  Ljnn,  M.  7  Geo.  4,  6  B.  &  0.  97;  Bex 
V.  Combe,  £.  9  Geo.  4,  8  B.  &  C.  82  :  see  also  Rex  r.  Eccleston,  £.  42  Geo.  8,  2  East, 
298 ;  Rex  v.  Burbaoh,  E.  48  Geo.  8,  1  M.  &  S.  370. 


The  KING  v.  The  Inhabitants  of  TOWCESTER.*    Feb.  6. 

If  a  wife  is  removed,  and  the  order  unappealed  from,  such  removal  is  conclusiTe  u  to 
the  husband's  settlement,  although  it  is  not  stated  in  the  order  that  she  was  his 
wife. 

Br  an  order  of  two  justices,  bearing  date  the  31st  of  March,  1784,  which 
stated  that  Mary  Cross  and  her  four  children  had  come  to  inhabit  in  the 
parish  of  Towcester,  in  the  county  of  Northampton,  not  having  gained  a  legal 
settlement  there,  but  that  she  had  produced  a  certificate  owning  them  to  be 
settled  elsewhere,  and  that  the  said  Mary  and  her  said  children  had  been, 
and  then  were,  actually  chargeable  to  the  parish  of  Towcester,  the  said  Mary 
and  her  '^'children  were  adjudged  to  be  settled  at  the  parish  of  Harle-  r^m] 
stone,  in  the  same  county,  and  were  removed  to  that  parish.  After-  L  "  ■* 
wards  an  order  was  made,  bearing  date  the  27th  of  May  following,  to  remo?e 
Richard  Cross  from  Harlestone  to  Towcester ;  and,  upon  an  appeal,  the  Court 
of  Quarter  Sessions  confirmed  this  last-mentioned  order,  and  stated  specially^ 
that  on  the  17th  of  September,  1773,  Eichard  Cross,  Mary  his  wife,  and  four 
children  (but  different  from  those  in  the  first  of  the  two  orders),  being  inha- 
bitants legally  settled  at  Harlestone,  were  duly  certificated  to  the  parish  of 
Towcester;  that  they  removed  to  Towcester  and  resided  under  the  said  cer- 
tificate, and  during  such  residence  Bichard  Cross,  the  husband,  gained  a 
settlement  by  renting  £10  a  year ;  that  afterwards,  in  the  absence  of  the 
husband,  Mary  Cross  and  four  of  her  children  not  mentioned  in  the  said  cer- 
tificate, but  born  under  it,  having  become  chargeable  to  Towcester,  were 
removed  from  thence  to  Harlestone  by  the  order  annexed  to  the  case  (vis.| 
that  above  mentioned),  which  order  was  not  appealed  against;  that  after- 
wards Bichard  Cross,  the  husband,  coming  to  his  family  at  Harlestone,  wa^ 
by  the  order  appealed  from,  removed  to  Towcester. 

I  S.  C.  2  Bott,  76,  6th  ed. 
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DayreU  haviDg  obtained  a  rule  to  show  cause  why  tlie  last-mentioned  order 
ehould  not  be  quashed,  the  case  stood  this  day  for  argument,  but  nobody  ap- 
peared in  sapport  of  the  order. 

The  order  of  the  27th  of  May  and  of  the  sessions  quashed.' 

1  Vide  Rex  v.  Hinksworth,  H.  18  Geo.  8,  1  Doagl.  46,  note  [18] ;  Bex  v.  Leigh,  M. 
19  Geo.  8,  1  DongL  46 ;  Rex  v,  Rndgeley,  T.  40  Geo.  8,  8  T.  K.  620. 


The  KWQ  V.  The  Inhabitants  of  BROADHEMBURT.    Feb.  5. 

A  girl  of  ten  years  of  age  who  is  by  accident  unable  to  maintain  herself,  and  v horn 
her  faiher  is  tuiable  to  maintain,  is  plaoed  in  the  workhouse,  where  she  is  sup- 
ported and  remains.    Held  that  this  is  no  emancipation. 

Ths  fatber  of  AnnTurpin,  single  woman,  gained  a  settlement  in  the  parish 
of  Broadhembnry,  in  Devonshire,  by  renting  an  estate  of  £70  a  year  in  that 
parish,  during  which  time  the  pauper  resided  with  him  there.  The  father, 
being  reduced  in  circumstances,  was  obliged  to  give  up  the  fftrm ;  before 
P2421  ^^^^^  ^^™^  ^^  pauper,  when  of  the  age  of  ten  years,*  had  the  misfor- 
^  -*  tune  to  be  rendered  incapable  of  work  by  her  hands  being  burnt  off. 
The  father  after  quitting  the  farm  continued  to  live  in  Broadhembury  for 
about  two  years,  in  a  small  cottage ;  and  being  unable  to  maintain  the  pauper, 
he  procured  her  to  be  maintained  by  that  parish,  and  she  was  accordingly 
placed  in  the  workhouse,  being  then  20  years  of  age,  where  she  remained  and 
neyer  returned  to  her  father.  In  the  beginning  of  1783  the  father  lefV 
Broadhembury  and  went  into  the  parish  of  Ottery  St.  Mary  in  Devonshire, 
where  he  took  an  estate  of  £23  a  year,  and  resided  thereon  till  Lady-day, 
1784.  He  then  took  another  estate  of  £20  a  year  in  the  same  parish,  where 
he  continued  to  live. 

Two  justices  by  their  order  removed  the  pauper  from  the  workhouse  in 
Broadhembury  to  the  parish  of  Ottery  St.  Mary ;  but  upon  an  appeal  to  the 
Court  of  Quarter  Sessions  for  Devonshire,  a  special  order  was  made,  which, 
setting  forth  the  facts  above  stated,  and  that  the  Court  were  of  opinion  that 
the  pauper  was  settled  at  Broadhembury,  quashed  the  order  of  removal. 

Bearcroft  and  Clappy  in  support  of  the  order  of  sessions. — The  question 
is,  whether  the  daughter's  settlement  follows  the  father's.  At  teu  years  of 
age  she  was  incapable  of  maintaining  herself,  and  her  father  was  incapable  of 
inaintaining  her.  The  parish  has  continued  to  maintain  her  since.  No 
circumstance  can  more  strongly  separate  her  from  her  father's  family  than 
his  inability.  What  is  the  legal  meaning  of  emancipation  ?  It  is  certainly 
not  necessary  that  the  child  should  have  gained  a  settlement  of  its  own. 
Marriage  is  not  essential  to  it,  nor  housekeeping,  nor  other  circumstances 
^hich  occur  in  different  cases.  Emancipation  then  means  such  a  separation 
as  amounts  to  a  ceasing  of  all  dependence  on  the  parents ;  and  whenever  it 
is  the  intent  of  the  parents  that  the  child  should  have  its  liberty,  that  is 
emancipation.  It  is  not  stated  in  this  case  that  the  pauper  is  of  age,  but  in 
fact  she  is  24. 

Lord  Mansfield. — How  is  her  being  maintained  by  the  parish  an  eman* 
cipation  ?    There  is  no  color  for  it. 
WiLLEs  and  Abhurst,  Justices,  of  the  same  opinion. 
BuLLER,  Justice,  declined  giving  an  opinion,  as  he  possessed  some  pro- 
perty in  one  of  the  parishes.  Order  of  sessions  quashed.' 

1  Vide  ante,  p.  198,  note  o. 
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*The  KING  «.  The  Inhabitants  of  NORTH  CRAY.'    Ftb.b.   [*243] 

A  Berrant  a  few  days  before  the  expiration  of  the  year's  sernee  is  committed  for 
getting  a  bastard  child,  the  master  being  one  of  the  overseers  and  one  of  the  per- 
sons apprehending  him.  At  the  expiration  of  the  year  he  gives  a  bond  to  indem- 
nify the  parish,  and  is  released.  His  master  then  pays  his  wages,  dedueting  a  mam 
for  the  time  he  has  been  in  custody.  Held  that  no  settlement  is  guned  bj  this 
service. 

Geoboe  Golpen,  his  wife,  and  fdnr  children  were  removed  from  the  parish 
of  KingsdowD,  in  Kent,  to  the  parish  of  North  Cray,  in  the  same  coantj. 
Upon  an  appeal,  the  Court  of  Quarter  Sessions  made  a  special  order,  setting 
forth  the  following  facts,  and  confirming  the  order  of  removal. 

The  pauper  about  17  or  18  years  ago,  being  a  single  man,  hired  him- 
self as  a  servant  a  few  days  before  old  Michaelmas  day  from  that  old  Michael- 
mas day  for  a  year,  at  the  wages  of  £6  10s.,  to  James  Bedell,  in  the  ptriah 
of  North  Cray.  He  went  to  his  master  on  that  Michaelmas  day,  and  con- 
tinued with  him  in  the  parish  of  North  Cray  until  eight  or  nine  days  before 
Michaelmas  day  following,  when,  in  consequence  of  being  charged  on  oath 
with  being  the  father  of  a  bastard  child  likely  to  be  born  in  and  become 
chargeable  to  North  Cray,  he  was  apprehended  by  a  warrant  of  a  justice  of 
the  peace,  and  not  giving  security  to  indefmnify  the  parish,  or  entering  into 
a  recognisance  to  appear  at  the  next  general  quarter  sessions,  he  was  com- 
mitted to  Dartford  Bridewell,  his  master  then  being  one  of  the  churchwar- 
dens of  North  Cray  and  one  of  the  persons  who  apprehended  him  and  went 
with  him  to  the  Bridewell.  The  pauper  continued  in  prison  till  the  11th  of 
October,  and  on  that  day  executed  a  bond  to  indemnify  the  parish  of  North 
Cray  against  the  expenses  which  the  child  might  occasion  to  that  parish  if 
born  there.  On  the  same  day  his  master,  with  the  other  officers,  went  to 
discharge  the  pauper ;  and  the  master  then  paid  him  his  wages  agreed  for, 
except  Is.  which  he  deducted,  contrary  to  the  consent  of  the  pauper,  for  the 
time  he  had  been  in  confinement.     The  pauper  did  not  recollect  whether  he 

Save  a  receipt  for  the  wages,  but  a  receipt  was  produced  and  given  in  evi- 
ence  to  which  he  had  set  his  mark,  in  the  following  form  :  viz., ''  BcoeiTed, 
the  11th  of  October,  1766,  of  Mr.  James  Bedell,  the  sum  of  £6  6s.  \\d,  in 
full  for  *my  wages  from  the  10th  of  October,  1766,  to  the  29th  of  p^*--! 
September,  1766."  The  parish  officers  consented  to  his  release  on  >-  ^ 
the  11th  of  October,  but  the  keeper  of  the  Bridewell  refused  to  dischirge 
him  without  a  proper  authority,  and  on  the  12th  he  was  discharged  by  rirtoe 
of  an  order  (set  forth  in  the  case)  under  the  hand  and  seal  of  a  jostioe  of  the 
peace. 

Leey  Robinsorif  and  Herveyy  in  support  of  the  order  of  sessions.  There  aie 
many  cases  on  this  subject,  and  in  all  of  them  the  question  has  been  whether 
the  contract  was  dissolved.  In  this  case  both  the  master  and  the  senrant 
understood  it  to  subsist.  Suppose  a  man  carried  before  a  justice  for  an 
offence  which  he  did  not  commit,  and  detained  some  time,  would  that  be  an 
interruption  of  the  service  ?  Suppose  him  to  marry,  which  alters  his  condi- 
tion materially  with  regard  to  the  law  of  settlement,  yet  that  does  not  operate 
as  a  dissolution.  The  present  case  is  distinguishable  from  R.  v.  Westmeon, 
M.  22  Geo.  3,  Cald.  129.  Here  there  are  strong  circumstances  of  firand. 
The  master  himself  was  one  of  the  officers  who  apprehended  the  pauper,  and 
he  lies  by  till  nearly  the  end  of  the  year.  At  the  end  of  the  year  they  take 
his  bond :  why  was  it  not  taken  sooner  f  It  is  not  universally  true  that  tbe 
Court  will  not  take  notice  of  fraud  unless  it  is  stated ;  R.  v.  'Btqidq  Selwood, 

I  8.  C.  2  Bott»  846,  6th  ed. ;  Cald.  496. 
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T.  6  Geo.  3,  Burr.  8.  0.  565.    If  the  fraud  ought  to  be  stated,  the  case  may 
be  sent  back. 

Lord  Man8FIEU>.— The  point  is  perfectly  plain.  The  pauper  did  not 
in  fact  aerre  a  year.  There  is  no  evidence  that  the  master  consented  to  his 
absence,  and  no  color  of  fraud.  The  pauper  does  not  complete  his  service  in 
consequence  of  his  own  criminal  act.  Order  of  sessions  quashed.^ 

1  See  Bex  o.  East  Kennett,  M.  26  Geo.  8,  2  Bott,  846;  Cald.  662;  Bex  v.  Kenil- 
worth,  T.  28  Geo.  8,  2  T.  B.  598. 


[^45]    rrhe  KING  v.  The  Inhabitants  of  BIRDHAM.     Feb.  5, 

Wbere  a  certificate  was  granted  to  the  parish  of  A.,  and  afterwards  other  certificates 
to  the  pariahes  of  B.,  C.,  and  D.,  and  the  pauper  was  remored  fh)m  D.  to  the 
eertificating  parish,  hfdd  that  the  original  certificate  was  discharged. 

.  Gkobgb  Earwickkb  and  his  wife  were  removed  from  the  parish  of 
Birdham  to  the  parish  of  Walberton,  both  in  the  county  of  Sussex.  On  an 
appeal,  the  Court  of  Quarter  Sessions  quashed  the  order  of  removal,  subject 
to  the  opinion  of  this  Court  on  the  following  case : 

The  father  of  the  pauper,  about  30  years  ago,  went,  by  certificate,  froid 
the  parish  of  Birdham  to  the  parish  of  Walberton,  under  which  certificate 
the  pauper  was  born  in  Walberton.     After  the  father  had  resided  there 
about  three  or  four  years,  he  voluntarily  removed  from  thence  with  his 
family  to  the  parish  of  Arundel,  where,  under  a  fresh  certificate  from  Bird- 
ham,  he  resided  about  five  years.     He  then  voluntarily  removed  to  the 
parish  of  St.  Andrew  in  Chichester,  and  there  (under  another  fresh  certifi- 
cate from   Birdham)  he  resided  about   ten   years.      He  then  voluntarily 
removed  with  his  family  to  the  parish  of  All  Saints,  otherwise  the  Pallant, 
in  the  same  city,  and  there  resided  about  six  months^  under  another  certifi- 
cate from  Birdham  ;  when,  falling  into  distress,  and  applying  for  relief  from 
the  parish  officers  of  the  last-mentioned  parish,  he  was  relieved  by  them,  and 
thereupon  they  obtained  an  order  of  two  justices  by  which  he  was  removed 
to  Birdham  (then  having  only  five  children);  but  the  pauper  then  being 
employed  by  one  Hutten  to  look  after  horses  as  a  stable-boy  in  the  parish  of 
8t.  Andrew,  adjoining  to  that  of  All  Saints,  he  was  not  removed  with  his 
father,  but  in  about  two  or  three  days  sfterwards  went  to  his  father  at  Bird- 
ham, and  there  lived  with  him  about  six  months  as  part  of  his  family,  and 
then,  being  16  years  of  age,  put  himself  apprentice,  by  indentures  legally 
sxecoted  and  stamped,  to  one  Noyce  of  Walberton,  for  three  years,  the 
greater  part  of  which  time,  and  particularly  the  last  two  months,  he  served 
with  his  said  master  in  Walberton. 

Minffayy  in  support  of  the  order  of  sessions. — ^The  argument  on  the  other 
side  must  be,  either  that  the  certificate  was  discharged  or  deserted.  But  the 
original  certificate  from  Birdham  was  still  in  force  as  to  all  the  family,  or  at 
least  as  to  the  son.  No  doubt  a  certificate  removed  on  is  at  an  end ;  but 
there  may  be  twenty  certificates  to  different  parishes ;  for  what  is  a  certificate 
P2461  ^"^  ^^  acknowledgment  ?  There  is  '*'no  decision  against  this  doctrine. 
-*  The  other  side  must  rely  then  on  the  length  of  time.  R.  v,  Taunton 
St.  Mary,  T.  29  &  30  Geo.  2,  Burr.  S.  C.  142,  went  on  a  great  many  ciroum- 
^nces.  This  pauper  was  not  removed,  not  being  chargeable,  and  there  is 
i>o  case  to  show  that  the  certificate  shall  be  discharg^  as  to  him.  Mr. 
Justice  Aston  inclines  to  think.  Burr.  748,  that  only  those  who  ask  relief 
Me  to  be  removed,  and  that  the  certificate  is  in  force  as  to  the  rest. 
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Beareroftf  Bursty  and  Siede,  ooDtra. — ^There  was  never  a  clearer  case  thaa 
the  present  The  admissions  on  the  other  side  decide  the  whole  question. 
An  order  of  removal  from  the  same  place  makes  an  end  of  the  oertifieate. 
It  becomes  /unctus  officio.  An  order  of  removal  from  a  third  place  is  still 
stronger.  Here  are  several  removals  in  fact  followed  by  a  removal  in  law. 
There  is  the  strongest  desertion  in  fact  He  is  bom  since  the  certificate, 
and  not  named  ia  it.  He  is  within  the  certificate  bj  law  only.  A  new 
certificate  is  a  discbarge  of  the  old,  although  there  is  no  decision  on  the 
point.  A  certificate  is  to  a  particular  place,  and  is  gone  when  there  is  a  new 
one  to  another.  The  boy  was  an  object  of  the  order  of  removal,  for  it  is  of 
the  father  and  four  children.  Some  days  afterwards  the  boy  goes  to  his 
father :  in  what  character  but  as  part  of  his  family  ?  R.  v.  Sadbnij,  28 
Geo.  2,  Burr.  S.  C  373,  is  decisive.  The  only  difference  is,  that  here  the 
removal  is  from  a  third  place.  Any  order  of  removal  discharges  a  certifi- 
cate, because  there  is  no  longer  any  occasion  for  it.  There  is  also  another 
ground,  which  is,  that  the  boy  was  capable  of  gaining  a  settlement  by 
apprenticeship,  and  did  so.  He  was  not  received  under  the  certificate,  bat 
as  an  independent  person. 

Lord  Mansfield. — ^The  original  certificate  was  discharged  by  the  salva- 
quent  certificates ;  but  if  that  were  not  so,  it  was  certainly  discharged  by  the 
order  of  removal. 

WiLLEB,  A8HUR8T,  and  BuLLEE|  Justiccs,  of  the  same  opinion. 

Order  of  session  quashed.^ 

>  The  leaving  the  parish  of  Walberton,  and  residing  for  five  years  in  Amadel, 
was  in  itself  a  discharge  of  the  certificate :  see  Rex  v.  Newington,  T.  26  Geo.  8, 1 
T.  R.  854 ;  Rex  v.  St  Michael's,  Coventry,  H.  84  Geo.  8,  6  T.  R.  626. 


*WHITE  t;.  LEDWICK,  Widow,  Administratrix  of  LEDWICK.  rMA^^ 

Feb.  8.  L  ^'J 

The  words  <*  value  received'*  are  not  essential  to  constitute  a  bill  of  exchange. 

This  was  an  action  by  the  endorsee  of  a  bill  of  exchange  against  the  id- 
ministratrix  of  the  drawer. 

The  first  count  of  the  declaration  stated,  that  the  drawer,  on  the  27th  of 
July,  1775,  according  to  the  custom  of  merchants,  made  his  certain  biB  of 
exchange^  and  directed  it  to  the  acceptor,  "  by  which  said  bill  of  ezcbaop 
he  required  the  drawee  to  pay  to  the  endorser  or  order,  on  the  27th  of  Joly, 
which  would  be  in  the  year  1777,  £450,  with  interest  half-yearly,  that  is  to 
say,  with  interest  for  the  same  at  and  after  the  rate  of  £5  for  the  forbearing 
of  £100  for  a  year,  payable  half-yearly  on  account  of  him  the  said  drawer.'' 
It  then  stated,  in  the  usual  form,  the  delivery  to  the  endorser,  the  aoceptaooe 
by  the  drawee,  the  endorsement  to  the  plaintiff,  the  refusal  of  payment  by 
the  drawee  when  the  bill  became  due,  and  notice  thereof  to  the  drawer,  ''by 
means  whereof,  and  according  to  the  said  usage  and  custom  of  merchaot«, 
the  said  drawer  became  liable  to  pay  the  £450  and  interest  to  the  plaintiff." 

The  defendant  demurred  generally  to  this  count. 

Chamhri,  in  support  of  the  demurrer,  contended,  that  to  constitute  a  bill 
of  exchsmge  it  is  necessary  that  it  should  purport  to  be  /or  value  receiW) 
and  as  that  essential  part  was  wanting  in  this  bill,  as  stated  by  the  plaintiff) 
his  declaration  could  not  be  maintained.     He  said,  besides  several  authorities 

I  Bayley  on  Bills,  84,  4th  ed.,  note  of  8.  C. 
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in  the  writers  on  general  law  in  his  favor,  the  two  cases  of  Banbury  t;. 
Lisaet,  Ooildhall,  B.  R.,  T.  17  Geo.  2,  2  Str.  1211,  and  Pierce  v.  Wheatlej, 
Guildhall,  C.  B.,  T.  1742,  cor.  Willbs,  Ch.  J.,  4  Vin.  241,  were  in  point, 
and  that  there  were  no  decisions  to  the  contrary.     In  the  first  of  those  two 
cases  three  objections  were  made,  vis.,  1.  that  the  bill  was  not  payable  to 
order;  2.  that  it  was  payable  out  of  a  particular  fund;  8.  that  it  was  not 
said  to  be  for  value  received.     The  Chief  Justice  ruled  it  not  to  be  a 
r*24S1  *^^^^  ^^  exchange.     He  said  it  was  not  in  the  power  of  parties  to 
^        -'  make  what  form  they  please  pass  for  such  a  bill,  which  ought  to  be 
agreeable  to  the  lex  mercatorioy  and  thought  the  bill  bad  on  the  objection  as 
to  the  fund.     However  he  left  it  to  the  jury,  who  were  a  special  jury  of 
merchants,  and  they  found  it  no  bill  of  exchange  on  the  objection  that  it 
was  not  stated  to  be  for  value  received.     In  like  manner,  in  Pierce  v.  Wheat- 
ley,  a  bill  which  ran  in  these  words,  *'  At  six  weeks  after  date  pay  to  B.  W. 
or  order  eight  guineas  for  your  humble  servant,"  was  ruled  by  Willes, 
Chief  Justice,  not  to  be  a  bill  of  exchange  within  the  custom  of  merchants ; 
and  though  the  reason  why  it  was  so  held  is  not  mentioned  in  Yiner,  where 
the  case  is  reported,  yet  as  it  differed  in  nothing  from  the  common  form, 
except  in  the  omission  of  the  words  "  value  rereioedy*  that  omission  must 
have  been  the  ground  on  which  it  was  held  to  be  bad.*    This  question  was 
agitated  lately  in  the  Court  of  Common  Pleas  in  a  case  of  Dawkes  v.  Lord 
Beloraine,  T.  11  Geo.  3,  2  W.  Bl.  782;  3  Wils.  207,  S.  C. ;  but  there 
were  several  other  objections  to  the  bill  in  that  case  besides  the  present,  and 
the  Court  decided  on  the  others  without  going  into  this  point.     During  the 
argument,  Gk^ULD,  Justice,  mentioned  a  case  at  the  Old  Bailey  for  forging  a 
bill  of  exchange,  tried  before  him,  and  where  he  held  that  the  instrument 
was  not  a  bill  of  exchange,  not  being  payable  to  order  or  for  value  received. 
Bower y  for  the  plaintiff. — It  has  been  the  general  practice  to  insert  the 
words  *' value  received^*  and  formerly  it  was  thought  necessary  to  insert 
them ;  but  there  are  many  and  some  old  cases  where  the  contrary  has  been 
held.     In  Gramlington  v.  Evans,  B.  R.,  E.  1  W.  &  M.  1  Show.  4,  Lord 
Holt  expressly  says,  '<  If  the  drawer  mentions  value  received^  then  he  is 
chargeable  at  common  law ;  if  no  such  mention  is  made,  then  you  must  come 
r«9 JQ1  upon  the  custom  of  merchants  only."     In  the  '*'case  of  Jenny  v, 
*•  ^*^J  Heale,  B.  R.,  T.  10  Geo.  1,  8  Mod.  265;  2  Ld.  Raym.  1361 ;  1  Str. 
591  •  called  in  Ld.  Raym.  and  Str.  Jenny  v.  Hale,  as  reported  in  8  Modem, 
it  appears  that  the  want  of  the  words  *^  value  received"  was  the  only  objec- 
tion insisted  on  in  the  Court  of  Common  Pleas,  where  the  cause  originated, 
on  the  demurrer  to  the  declaration.     It  was  there  overruled,  and  judgment 
^ven  for  the  plaintiff.     On  the  writ  of  error  it  was  laid  down,  tha.t  though 
m  the  old  bills  of  exchange  those  words  were  inserted,  it  is  not  now  neces- 
sary.*   Accordingly,  though  the  judgment  was  reversed,  it  was  upon  another 
ground,  viz.,  that  the  note  was  only  an  order  to  a  cashier  to  pay  a  sum  out 
of  a  particular  fund.     In  the  two  cases  cited  on  the  other  side  there  were 
other  points  sufficient  to  ground  the  decision,  and  in  the  first-mentioned 
particularly  it  does  not  appear  that  the  Chief  Justice  gave  any  opinion  on 
the  present  question.     On  principle  there  seems  to  be  no  reason  for  inserting 
the  words  "  value  received."     They  are  not  necessary  in  a  promiuary  note  ; 

'  The  hill  in  Pierce  v.  'Wheatley  bore  date  in  1786,  and  was  offered  in  eyidence 
on  a  set-off;  and  the  Chief  Justice  held,  1,  that  it  was  not  a  bill  of  exchange;  2, 
that  it  eonld  not  be  received  as  eTidence  of  money  lent,  because  no  consideration 
either  appeared  on  the  face  of  it,  or  was  offered  to  be  proved ;  8,  that  if  it  had 
amounted  to  a  bill  of  exchange,  the  laches  of  the  defendant  in  not  demanding  the 
money,  and  giving  notice  in  ease  of  non-payment  for  so  long  a  time,  would  effectually 
discharge  the  plaintiff. 

*  Those  do  not  seem  to  be  the  words  of  the  Court;  8  Mod.  267. 
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and  in  Grant  v.  Yaughan,  B.  B.,  T.  4  0«o.  3.,  3  Barr.  1516;  1  Blackrt- 

485,  WiLMOT,  Justice,  said,  ''  Bills  of  exchange  are  only  promisaory  notes 
to  pay  such  a  sum  in  case  the  drawer  does  not,''  1  Blackst.  489. 

Chambriy  in  reply,  observed,  that  the  words  imputed  to  Lord  Holt  in 
Gramlington  v,  Evans  must  be  misreported,  for  that  in  every  case  the  actiim 
on  a  bill  of  exchange  must  be  founded  on  the  custom  of  merchants. 

Lord  Mansfield. — I  wished  to  see  if  the  counsel  for  the  defendant  could 
cite  any  authority  that  would  be  binding  upon  us  as  to  this  question,  bat 
there  is  none,  and  the  objection  has  no  foundation  in  reason.  The  essence  of 
a  bill  of  exchange  is,  that  it  is  negotiable,  or  payable  to  order,  suid  that  it  is 
payable  generally,  not  out  of  a  particular  fund. 

AsHUBST,  Justice. — I  am  of  the  same  opinion.  The  wcnrds  ^'  value  re- 
c^ived"  are  only  inserted  ex  majori  catUeld,  in  order  that  the  payee  may  be 
able  to  recover  upon  it  in  an  action  for  money  lent,  or  money  had  and  re- 
ceived, in  case  the  instrument  should  bo  defective  in  other  respects  as  a  bill 
of  exchange.^ 

BuLLEB,  Justice. — ^I  am  of  the  same  opinion.  The  two  ^^^^^^^  nrngOl 
cited  by  Mr.  Chamhri  are  only  determinations  at  Nisi  Prins.  The  ^  ^ 
question  was  argued  very  elaborately  in  the  Common  Pleas  in  the  year  1764^ 
though  no  judgment  was  given  upon  it :  but  it  then  appeared  that  the  books 
on  mercantile  laws  contradict  one  another  on  this  point,  and  that  there  is 
nothing  certain  in  the  usage.  Judgment  for  the  plaintifiF.' 

>  This  seeniB  to  be  what  Lord  Holt  meant  in  the  words  cited  from  Gramlington  e. 
Evans. 

>  See  also  Popplewell  v.  Wilson,  B.  R.,  H.  6  Geo.  1,  1  Str.  264.  Where  the  note 
mentions  the  consideration,  it  is  not  necessary  to  set  oat  the  consideration  m  de- 
claring upon  it  Coombe  v.  Ingram,  B.  R.,  £.  6  Geo.  4,  4  D.  &  R.  211.  8o  it  is  no 
variance  where  a  bill  or  note  contains  the  words  **  valne  received,"  to  omit  them  in 
the  declaration. — Per  Lord  Ellenbobouoh,  C.  J.,  Grant  v.  Da  Costa,  B.  B-,  H.  55 
Geo.  8,  8  M.  &  S.  351.  The  words  "  Talue  received"  in  a  bill  payable  to  a  third  per- 
son mean  value  received  by  the  drawer;  ibid.:  but  when  the  bill  is  payable  to  the 
drawer's  own  order,  those  words  mean  value  received  by  the  drawee.  Highmore  p. 
Primrose,  B.  R.,  E.  56  Geo.  8,  5  M.  &  S.  65.  So  "value  received"  in  a  note  meuis 
"value  received  from  the  payee."  Clayton  v.  Gosling,  B.  R.,  £.  7  Geo.  4,  5  B.  &  C. 
861.  If  the  words  **  value  received"  appear  on  a  bill  of  exchange  payable  to  the 
drawer's  own  order,  debt  may  be  maintained  by  the  drawer  against  the  acceptor. 
Priddy  v.  Henbrey,  B.  R.,  E.  4  Geo.  4,  1  B.  &  C.  674;  8  D.  &  R.  165.  S.  C.  Coal- 
notes  given  in  pursuance  6f  the  statute  8  Geo.  2,  o.  26,  s.  7,  should  contain  the  words 
"value  received  in  coals:"  see  Wigan  v.  Fowler,  1  SUrk.  N.  P.  C.  468. 


DOE,  Lessee  of  LAWSON  and  others  v.  LAW,  widow.'    Feb.  M. 

The  Court  will  stay  proceedings  in  a  second  ejectment  brought  on  the  same  title  till 
the  costs  of  the  former  ejectment  be  paid,  though  the  lessors  of  the  plaintiff  are 
diff^erent. 

The  title  of  this  case  was,  '^  Doe  on  the  several  demises  of  Francis  Law800, 
Esquire,  Ralph,  Earl  Verney,  Robert  Chambers,  and  Anthony  PatricksoD, 
deceased,  James  Knox,  William  Coningesby  Davies,  and  Edward  Langlej; 
executors  of  Robert  Chambers  deceased,  Robert  Chambers,  heir-at-law  of  tb« 
said  Robert  Chambers  deceased,  Anne  Prince,  Susannah  Molynaux,  and 
Mary  Chadwick  v.  Sarah  Law,  widow." 

On  Friday,  the  28th  of  January,  Lee  had  obtained  a  *rule  to  show  r«25l1 
cause  why  the  proceedings  should  not  be  stayed  until  the  lessors  of  the  ^ 

>  8  T.  B.  646,  S.  C.  cited. 
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plaiDtiff  should  pay  to  the  defendant  her  coets  (to  he  taxed  hy  the  master) 
oceasioned  bj  a  former  ejeetment  m  this  court,  wherein  one  Charles  Chad* 
wick  was  the  lessor  of  the  plaintiff,  and  the  present  defendant  was  defendant, 
and  why  they  or  their  attorney  should  not  pay  her  also  the  costs  of  this  ap- 
plication. 

The  affidavits  on  which  the  mle  was  moved  for  were  made  hy  the  defen- 
dant's attorney  and  three  other  persons.  They  swore  that  the  former  eject- 
ment and  this  were  both  brought  for  the  recovery  of  real  estates  formerly  be- 
longing to  Sir  Andrew  Chadwick,  and  both  related  to  the  title  to  the  same 
premises;  that  they  believed  the  present  lessors,  or  some  of  them,  claimed 
title  under  Charles  Chadwick,  the  former  lessor, — one  of  them,  vis.,  Lawson, 
being  clerk  of  the  peace  for  the  County  of  Surrey,  and  Charles  Chadwick 
having  been  formerly  discharged  under  an  insolvent  act;  that  the  former 
cause  was  tried  by  a  special  jury  at  the  sittings  in  Hilary  Term,  13  Geo.  8, 
when  a  verdict  was  found  for  the  defendant;  and  that  the  costs  were  after- 
wards taxed,  but  had  not  been  paid. 

Law  now  showed  cause  upon  two  affidavits.  By  the  first.  Prince,  Moly- 
nanx,  and  Chadwick,  three  of  the  lessors  of  the  plaintiff,  swore,  that  they 
understood  and  belieyed  that  they  were  entitled  to  the  premises  as  heirs-at- 
law  to  Sir  Andrew  Chadwick,  being  daughters  of  John,  the  son  of  William, 
who  was  brother  to  Sir  Andrew ;  and  that  they  understood  and  believed  that 
the  defendant  was  a  more  distant  relation,  claiming  only  to  be  the  daughter 
of  Robert,  brother  to  £lli8,  Sir  Andrew's  father.  By  the  second  affidavit, 
the  attorney  for  the  lessors  of  the  plaintiff  swore,  that  Charles  Chadwick,  the 
former  lessor,  did  not  die  till  1784;  that  he  was  the  son  of  another  Charles; 
and  that  Prince,  Molynaux,  and  Chadwick  claimed  as  the  daughters  and 
heirs-at-law  of  John,  the  nephew  of  Sir  Andrew,  and  brother  to  Charles,  the 
father  of  the  former  lessor;  and  he  admitted  in  his  affidavit  that  the  other 
demises  in  the  declaration  were  meant  to  be  laid  on  titles  derived  to  the 
several  lessors  under  Charles  Chadwick,  the  lessor  in  the  former  ejectment ; 
Lawson  having  been  clerk  of  the  peace  for  Surrey  when  he  was  discharged, 
Kobert  Chambers  being  heir-at-law,  and  Knox,  Davies,  and  Langley  execu- 
tors of  Robert  Chambers  deceased,  who  was  assignee  of  Lawson,  and  Lord 
r*2521  ^^^^J'  ^Kobert  Chambers,  and  Patrickson,  being  grantees  of  the 
*-        -*  premises  from  Charles  Chadwick. 

LatD  contended  that  the  real  plaintiffs  in  this  action,  viz.,  the  three  women, 
not  claiming  through  or  under  the  lessor  in  the  former  ejectment,  ought  not 
to  be  compelled  to  pay  the  costs  of  that  ejectment.  He  cited  Tredway  v. 
Harbert,  B.  R.,  E.  1  W.  &  M.  Comb.  106,  and  Deuce  v.  Dolben,  B.  R.,  E. 
1  W.  &  M.  Comb.  110,  for  Holt,  Chief  Justice's,  opinion,  that  where  the 
new  lessor  was  different,  the  Court  could  not  take  notice  of  the  title  (though 
8wom  to  be  the  same),  so  as  to  stop  proceedings  till  the  payment  of  costs. 
He  also  mentioned  Doe  v.  Hatherley.* 

Lee  and  Toppingy  in  support  of  the  rule,  insisted  that  the  Court  must  take 
it  upon  the  affidavits  that  the  three  maternal  lessors  claimed  through  the 
former,  for  there  was  no  positive  affidavit  that  their  title  was  different,  or  that 
John,  their  father,  was  the  elder  brother  of  Charles,  father  to  the  former 
lessor,  and  therefore  the  Court  must  presume  that  he  was  a  younger  brother. 
That  if  the  mere  change  of  the  name  of  the  lessor  were  to  prevent  the  pay- 
ment of  former  costs,  the  general  rule  would  be  constantly  evaded.  They 
cited  Pairclaim  v,  Thrustout  (8  T.  R.  646,  S.  C.  cited),  a  very  late  case  in  this 

*  B.  R.,  £.  14  Geo.  2,  2  Str.  1152.  In  the  two  oases  in  Comberbach,  the  Court  dif- 
fered, and  **  th«  matter  was  put  at  large ;"  and  in  the  case  of  Strange,  though  the 
former  demise  was  by  two,  and  that  in  which  the  application  was  made  only  by  one 
of  the  two,  the  other  (hoaband)  being  dead,  the  rale  was  granted. 
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court,  E.  24  G«o.  8,  ante,  vol.  iii.  p.  405,  where  a  rale  like  the  i^esent 
hayiDg  been  obtained,  the  Court  would  not  discharge  it  on  the  mere  ground 
that  the  former  ejectment  was  on  the  demise  of  A.,  and  this  on  the  joint  de- 
mise of  A.,  B.,  and  C.  They  said  it  did  not  appear  from  that  circumstance 
that  the  title  was  different,  for  that  B.  and  C.  might  only  be  trustees ;  and 
they  enlarged  the  rule  expressly  to  give  the  defen&nt's  counsel  time  to  pro- 
duce an  affidavit  that  the  title  was  different. 

Lau>  agreed  that  upon  the  affidavits  John  was  to  be  taken  to  be  a  younger 
brother. 

Lord  Mansfield. — ^The  Court  has  arrived  by  degrees  at  the  practice  od 
which  the  preseut  rule  is  founded.  It  was  adopted  in  order  to  prevent  the 
hardship  of  frequent  ejectments  ^brought  on  the  same  title,  and  was  r^coi 
the  more  reasonable  as  in  real  actions  all  representatives  of  the  losing  ^  -' 
party  were  for  ever  concluded  from  setting  up  the  same  title.  I  think  it  if 
a  very  beneficial  practice,  and  the  Court  are  bound  to  extend  it,  as  cases  arise 
falling  within  the  same  principle.  It  is  admitted  here  that  the  present 
claimants  derive  title  through  the  former.  In  other  words,  this  action  is 
brought  upon  the  same  title.  The  rule  made  absolute.^ 

>  Where  the  lessor  of  the  plaintiff  had  been  the  defendant  in  the  former  ejeetawt, 
the  Court  granted  this  rule.  Thrustout,  d.  Williams  v.  Holdfast,  B.  B.,  £.  85  Geo. 
8,  6  T.  R.  223.  So  where  there  was  another  defendant  in  the  second  ejectment ; 
Keene,  d.  Angel  t.  Angel,  B.  R.,  T.  86  Geo.  8.  6  T.  B.  740 ;  see  also  Doe,  d.  Wslker, 
V.  Sterenson,  C  B.,  H.  42  Geo.  8,  8  B.  &  P.  22. 


CASES 

ARGUED  AND  DETERMINED 

nr  no 

COUBT  OF  KING'S  BENCH, 

nr 

faster  Coti, 

IN  THE  TWENTY-FIFTH  YEAR  OF  THE  REIGN  OF  GEORGE  III. 


ATKINSON,  Assignee  of  HOPKINSON  and  BATES,  Sheriff  of  Middlesex, 
ti.  SAUNDERSON.*    April  19. 

Declaration  on  a  bail-bond  stated  tbo  dofendant  was  arrested  by  yirtae  of  a  writ 
'*  before  then,  to  wit,  on  2d  NoTomber,  issned  out  of  the  coart  of  oar  lord  the  king 
before  the  king  himself,  the  said  court  then  and  there  being  held  at  We&tminster :" 
held  bad  in  special  demurrer.  A  Tariance  between  the  sum  in  the  special  original 
and  the  sum  in  the  condition  of  the  bail-bond  is  immateriaL 

Debt  on  a  bail-bond.  The  declaration  was  as  follows : — ''  The  plaintiff, 
assignee  of  Hopkins  and  Bates,  sheriff  of  the  county  of  Middlesex,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  complains  of  the 
defendant,  otherwise  called,  &c.,  being  in  the  custody,  &c.,  of  a  plea  that  he 
render  to  the  plaintiff  the  sum  of  £208  of  good  and  lawful,  &c.,  which  he 
owes  to  and  unjustly  detains  from  him;  for  that  whereas  the  defendant,  after 
the  Ist  day  of  Trinity  Term,  1706,  to  wit,  on  the  10th  of  November,  1784, 
St  Westminster,  in  the  county  of  Middlesex,  was  arrested  by  the  said  Hop- 
kins and  Bates,  then  and  now  sheriff  of  the  county  of  Middlesex  aforesaid, 
by  virtue  of  a  certain  writ  of  our  lord  the  king,  called  a  special  capias  ad 
Tetpondendumf  before  then,  to  wit,  on  the  second  day  of  November  then  and 
now  instant,  issued  out  of  the  court  of  our  said  lord  the  now  king  before  the 
king  himself,  the  said  court  then  and  there  being  held  at  Westminster  afore- 
8sid,  in  the  county  aforesaid,  directed  to  the  sheriff  of  the  said  county 
P2551  *^^  Middlesex,  by  which  said  writ  our  said  lord  the  king  commanded 
^  -*  the  said  sheriff  that  he  should  take  the  defendant  if  he  might  be 
fonnd  in  his  bailiwick,  and  keep  him  safely,  so  that  he  might  have  his  body 
before  onr  said  lord  the  kinc  on  the  morrow  of  St.  Martin's,  wheresoever  our 
ssid  lord  the  king  should  then  be  in  England,  to  answer  the  plaintiff  in  a 
plea  of  trespass  on  the  case  to  the  damage  of  the  plaintiff  of  £133 ;  and  that 
the  said  sheriff  should  then  have  that  writ — which  said  writ,  before  the  said 
ftirest,  was  duly  marked  or  endorsed  for  bail  for  £104  pounds  and  upwards, 
by  virtue  of  an  affidavit  before  then  duly  made  and  filed  in  the  said  court  of 
our  lord  the  king  before  the  king  himself,  of  the  cause  of  action  of  the  plain- 

I  S.  C,  <nted  8  T.  B.  184,  notnuu  Atkinson  v.  Anderson. 
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tiff  against  the  defendant  in  that  hehalf :  and  whereas  Hopkins  and  Bates, 
so  being  sheriff  of  the  sud  conntj  as  aforesaid,  of  and  npon  that  arrest  took 
hail  for  the  appearance  of  the  said  Nathaniel  at  the  return  of  the  said  writ, 
aooording  to  the  exigence  of  the  said  writ ;  and  npon  that  occasion  the  defen- 
dant afterwards,  to  wit,  on  the  said  10th  of  November,  1784,  at  Westminster 
aforesaid,  in  the  conntj  aforesaid,  bj  his  certain  writing  obligatorj  called  a 
hail-bond,  sealed  with  his  seal,  and  now  shown  to  the  said  conrt  of  our  said 
lord  the  king  before  the  king  himself,  the  date  whereof  is  the  same  daj  and 
year  last  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bonnd  to  ibe 
said  Hopkins  and  Bates,  then  and  now  being  sheriff  of  the  said  coan^  by 
the  name  of,  ftc.,  in  the  sum  of  £208  of  good  and  lawful,  Ac.,  to  be  paid  to 
the  said  sheriff  or  his  assigns  when  he  the  said  defendant  should  be  thereunto 
afterwards  requested,  with  a  condition  to  the  said  writing  obligatory  sub- 
scribed, that  if  the  defendant  did  appear  before  our  lord  the  £ng  on  the 
morrow  of  St  Martin,  wheresoeTer  his  majesty  should  then  be  in  England, 
to  answer  to  the  plaintiff  in  «  plea  of  trespass  on  the  case  to  the  damage  of 
the  plaintiff  of  £130,  then  the  said  obliffation  should  be  yoid  and  of  no  force, 
otherwise  to  stand  and  remain  in  full  force,  vigor,  and  effect,  as  by  the 
said  writing  obligatory,  and  the  said  condition  thereof,  relation  being  there- 
unto had,  may  more  fully  and  at  large  appear;  and  whereas  the  said  Hopkins 
and  Bates,  sheriff  of  the  said  county  as  aforesaid,  afterwards,  to  wit,  on  the 
19th  of  November,  1784,  at  Westminster  aforesaid,  in  the  county  afraesaid, 
at  the  request,  costs,  and  charges  of  the  plaintiff,  the  sud  plaintiff  in  the 
said  suit,  assigned  the  said  writing  obligatory  to  him,  by  *then  and    r^o^Ai 
there  endorsing  that  assignment  on  the  back  of  the  said  writing  ob-   l-       ^ 
ligatory,  and  attesting  the  same  under  his  hand,  and  sealing  it  with  the  sesi 
of  his  office  of  sheriff  of  the  said  county  of  Middlesex,  in  the  presence  of  two 
credible  witnesses,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided  (4  Anne,  c.  16),  as  by  the  said  assignment  endorsed  on  the  said 
writing  obligatory,  and  duly  stamped  before  the  exhibiting  bill  of  the  plain- 
tiff, according  to  the  form  of  the  statute  in  such  case  made  and  provided  (Id.) 
and  now  shown  here  to  the  court  of  our  said  lord  the  king  before  the  king 
himself  at  Westminster  aforesaid,  the  date  whereof  is  the  same  day  and  jear 
last  aforesaid,  more  fully  appears ;  and  the  plaintiff  in  fact  says  that  the 
defendant  did  appear  before  our  said  lord  the  king  on  the  morrow  of  St 
Martin  aforesaid,  in  the  said  condition  mentioned,  according  to  the  form  and 
effect  of  the  said  condition,  whereby  the  said  writing  obligatory  became  for- 
feited, and  whereby,  and  by  force  of  the  statute  in  such  case  made  and  pro- 
vided (icf.),  an  action  accrued  to  the  plaintiff  as  assignee  of  the  said  sherif 
to  demand  and  have  of  and  from  the  defendant  the  said  £208  above  de- 
manded ;  yet  the  defendant  (although  often  requested  so  to  do)  hath  not  jet 
paid  the  said  £208,  or  any  part  thereof,  to  the  said  Hopkins  and  Bates  before 
the  said  assignment,  nor  to  the  plaintiff  as  assignee  as  aforesaid  since  the 
said  assignment,  but  he  to  pay  the  same,  or  any  part  thereof,  to  them,  or 
either  of  them,  hath  hitherto  wholly  refused,  and  still  doth  refuse  to  pay  the 
same  to  the  plaintiff,  to  the  damage  of  the  plaintiff  of  £20 ;  and  there- 
fore," &c. 

The  defendant  demurred  specially,  and  showed  for  cause,  1.  That  the  plain- 
tiff had,  in  and  by  his  said  declaration,  alleged  that  the  defendant  was  arrested 
by  virtue  of  a  certain  writ  of  our  lord  the  king,  called  a  special  capiat  ad 
regpotidendum,  instead  of  out  of  the  court  of  our  said  lord  the  king  before  the 
king  himself,  on  the  second  day  of  November  then  instant  and  now  past,  the 
same  being  in  vacation  time,  and  on  a  day  when  the  said  court  was  not  nor 
could  be  legally  held.  2.  That  the  plaintiff  had,  in  and  by  bis  said  declara- 
tion, further  alleged,  that  the  said  court  was  then  hdd  at  Westminster  afoxe- 
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nid,  in  the  eoanty  aforandd,  wbioh  is  altogether  impossibk.  8.  That  the 
P^g-^  said  writ  '*ippeariDg  in  and  by  the  eaid  declaration  to  have  been  sned 
L  -I  oat  in  vacation  Ume,  and  on  a  day  when  the  said  court  was  not  nor 
eoald  be  legally  held,  is  void  in  law.  4.  That  it  appears  in  and  by  the  said 
declaration  that  the  defendant  was  arrested  on  a  void  writ,  and  that  the  said 
writing  obligatory  therein  mentioned  being  founded  on  such  writ,  is  also  void. 
5.  That  it  appears  that  the  said  writ  was  to  answer  to  the  plaintiff  in  a  plea 
of  trespass  on  the  case,  to  the  damage  of  the  plaintiff  of  £138 ;  and  the  said 
writing  obligatory  appears  to  be  taken  for  the  appearance  of  the  defendant  to 
another  and  different  cause  of  action,  to  wit,  in  a  plea  of  trespass  on  the  case, 
to  the  damage  of  the  plaintiff  of  £180,  wherefore  the  said  writing  obligatory 
was  and  is  void  in  law.  6.  That  it  appears  in  and  by  the  said  declaration, 
that  the  said  writing  obligatory  was  assigned  to  the  plaintiff  by  the  said  she- 
riff of  the  said  county  of  Middlesex  before  the  expiration  of  the  time  allowed 
by  the  rules  and  practice  of  the  said  court  of  our  said  lord  the  king  before 
the  king  himself  for  the  defendant  to  appear  in  the  said  court  to  answer  the 
plaintiff  in  a  plea  of  trespass  on  the  case.  7.  The  general  cause  of  de- 
mnrrer. 

Wood^  for  the  demurrer. — On  the  first  cause  of  demurrer  Estwick  v,  Oooke^ 
B.  R.,  £.  2  Geo.  2,  2  Ld.  Raym.  1557,  is  in  point.  That  case  has  never 
been  oTerruled.  Hart  v.  Hingeston,  B.  R.,  E.  10  Geo.  8,  5  Burr.  2586,  is 
distinguishable.  In  that  case  it  was  not  alleged,  as  in  Estwick  v,  Cooke,  that 
the  court  was  then  held.  The  writ  was  stated  to  be  sued  ''  out  of  the  Court 
of  the  said  lord  the  king  before  the  king  himself  at  Westminster,"  which 
was  held  only  to  be  the  style  of  the  Court.  [Buller,  J.— <<  At  Westmin- 
ster" is  no  part  of  the  style  of  the  court.  It  meant  that  the  Court  was  held 
there.]  In  Hart  v.  Hingeston  the  question  did  not  arise,  as  here,  on  a 
special  demurrer.  As  to  the  second  objection,  it  appears  that  there  was  a 
variance  between  the  cause  of  action  in  the  writ  and  in  the  condition  of  the 
bond.  The  sheriff  was  bound  to  take  the  bond  according  to  the  exigency  of 
the  writ,  and  especially  in  the  present  case,  the  writ  being  an  original,  upon 
which  the  plaintiff  could  not  have  declared  for  a  different  damnum, 

ChamM,  contra Estwick  v.  Cooke  is  in  point,  but  has  been  overruled 

P2581  ^^  ^^f  ^  ^*  Hingeston.  In  the.  latter  case  *the  Court  stated  that  they 
^  -*  were  inclined  to  overrule  Estvrick  v.  Cooke  if  it  had  been  necessary. 
In  Hart  v.  Hingeston  the  Court  went  on  the  principle  that  they  would  take 
notice  of  the  writ's  iisuing  in  vacation ;  and  the  distinction  taken  was,  that 
the  writ  was  not  stated  to  have  been  tested  in  vacation.  So  in  this  case  there 
is  no  allegation  as  to  the  teste.  With  regard  to  the  averment  that  the  Court 
was  sitting,  it  is  immaterial  and  not  traversable :  so  also  is  the  day,  and  a 
different  time  might  be  shown  in  evidence. 

As  to  the  second  point,  the  variance  in  the  sum  mentioned  in  the  writ  and 
in  the  bond  is  immaterial.  A  bond  good  under  the  statute  of  Henry  VI., 
23  H.  6,  c.  9  §  5,  will  be  good  at  this  day,  with  this  difference,  that  now  the 
bail  must  be  taken  for  the  sum  sworn  to.  The  statute  of  Henry  VI.  re- 
.  <)mres  the  sheriff  to  take  a  bond  conditioned  for  appearance  at  the  day,  which 
is  here  correctly  stated ;  but  there  are  many  cases  in  which  it  has  been  held 
that  the  bond  is  good  though  there  is  a  variance  from  the  ac  ettam  of  the 
writ.  Gardiner  v.  Dudgate,  B.  R.,  E.  81  Car.  2,  2  Show.  51;  Bench  v. 
Britton,  B.  R.,  E.  2  Geo.  1,  10  Mod.  827 ;  Cudwell  v.  Dunkin,  B.  R.,  H. 
31 1 32  Car.  2,  Sir  T.  Jones,  137. 

Woody  in  reply. — ^The  case  of  Hart  i?.  Hingeston  was  twice  argued.  It 
was  on  the  first  argument  that  the  Court  spoke  of  overrulinff  Estwick  v. 
Cooke.  On  the  second  argument  they  did  not  overrule  it,  but  distinguished 
^^    It  was  said  that  matter  of  form  cannot  be  taken  advantage  of  on  general 
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demunrer,  but  ought  to  be  assigned  as  cause  on  special  demnner;  and  it  is 
assigned  here.  As  to  the  second  point,  it  was  said  in  Gardiner  v.  Dudgite 
that  the  ac  ettam  is  not  of  the  substance  of  the  writ,  and  it  was  thetefora 
held  that  a  variance  would  not  hurt.  But  this  is  a  special  original  which 
cannot  be  yaried  from.  In  an  action  by  bill  a  diflferent  sum  maj  be  d^ 
clared  for. 

Lord  Mansfield. — ^The  first  objectioni  as  it  is  raised  on  special  demurrer, 
is  fatal.  With  regard  to  the  other,  the  variance  in  the  sum  is  not  material, 
for  bail  is  taken  for  the  sum  endorsed. 

BuLLER,  Justice. — ^The  Court  must  take  notice  that  it  was  not  sitting  in 
vacation,  and  therefore  the  objection  being  pointed  out  bj  special  demurrer 
is  fatal.  As  to  the  other,  I  think  that  all  the  cases,  and  particularly  that 
from  Sir  '^'Thomas  Jones,  show,  that  if  the  time  and  place  are  correctly  rMCQ-i 
stated,  a  variance  in  other  circumstances  will  not  hurt.  In  that  case  ^  ^ 
the  variance  was  more  material  than  in  the  present,  being  in  the  form  of 
action.  The  ac  etiam  is  not  part  of  the  substance  of  the  writ.  The  ques- 
tion then  arises,  whether  this,  being  by  original,  distinguishes  it  from  the 
cases  cited.  All  that  is  required  of  the  bail  is  to  justify  in  double  the 
amount  of  the  sum  twom  to  and  marked^  so  that  the  sum  in  the  writ  does 
not  govern.  Mr.  Chamhri  had  leave  to  amend.i 

*  But  where  a  writ  was  stated  to  haye  been  issued  in  yaoation,  but  there  was  no 
aTorment  of  the  court  being  then  heldf  the  Court  said  that  they  would  take  notice  that 

Srocess  naj  be  issued  in  yacation,  and  that  an  allegation  that  is  so  issued  is  good. 
[arringtoa  v.  Taylor,  B.  B.,  E.  62  Geo.  8, 16  East,  2{78.  And  where,  as  in  the  prin- 
cipal ease,  the  ayerment  was  that  the  plaintiflf  heretofore,  to  wit,  on  the  21st  Jolj, 
sued  and  prosecuted  out  of  the  court  of  our  lord  the  king  of  the  bench,  the  said  court 
then  and  now  at  Westminster,  &c.,  to  which  there  was  a  special  demurrer,  the  Court 
of  Common  Pleas  held  that  the  time  being  stated  under  a  videlicet  was  immateritl, 
and  might  be  r^ected  as  surplusage,  and  that  it  was  suflScient  if  it  appeared  in  sob- 
stance  that  the  writ  was  issued  out  of  the  court;  Luckett  v.  Plnmmer,  G.  B.,  E.  8 
Geo.  4,  2  B.  &  B.  669. 
As  to  the  second  point,  see  Owen  v.  Nail,  B.  R.,  T.  36  Geo.  8,  6  T.  R.  702. 


MEGGS  and  Another  v.  FORD.'    April  20. 

Where  the  plaintiff  sues  out  process  as  assignee,  and  declares  in  his  own  right,  the 
proceedings  may  be  set  aside ;  but  the  Court  will  allow  the  plaintiff  to  amend,  on 
payment  of  costs. 

Shepherd  having  obtained  a  rale  to  show  eanse  why  the  proceedings  in 
this  case  should  not  be  set  aside  on  the  ground  that  the  plaintiflb  had  ar- 
rested the  defendant  on  a  writ  sued  out  bj  them  as  assignees  of  a  bankrapt, 
and  had  afterwards  delivered  a  declaration  in  their  own  right, 

Baldwin  showed  cause,  and  contended  that  as  the  writ  was  only  to  briog 
the  defendant  into  court,  the  plaintiffs  might  declare  afterwards  as  they 
pleased.  [Buller,  J. — That  is  where  the  plaintiffs  declare  by  the  by,'  bat 
here  the  plaintiffs  have  declared  in  chief.] 

*  Shepherd  J  contra,  said,  that  the  plaintiffs  might  declare  specially  i^gni 
on  a  general  writ,  but  not  generally  on  a  special  writ.  *-       •' 

The  Court  thought  this  distinction  right,  and  were  going  to  make  the  rale 

>  S.  C.  cited  Tidd's  Pr.  462,  8th  ed. 

'  On  a  capiat  with  an  ac  etiam  at  the  suit  of  an  executor,  the  plaintiff  cannot  de- 
lirer  a  declaration  by  the  by  at  the  suit  of  himself  personally ;  but  if  the  writ  be  • 
general  claiuum  fregit,  the  plaintiffs  may  declare  by  the  by,  as  executor  or  qin  l^m, 
or  as  assignee  of  the  sheriff.  Hainey  o.  Sparing,  0.  B.,  B.  10  Geo.  &  Imp.  C  P* 
288;  Tidd'a  Pr.  427,  8th  ed. 
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absolute,  when  Baldmn  moyed  to  amend  on  payment  of  costs.  He  after- 
Tarda  obtained  till  the  following  day  to  look  into  the  aathorities,  under- 
taking, if  he  did  not  find  one,  to  amend  without  mentioning  the  ease  again. 
The  amendment  was  to  be  on  payment  of  costs  and  of  the  costs  of  the  appli- 
eation. 

On  the  following  day  Baldwin  stated  some  cases  to  the  Court,  particularly 
Canning  tr.  Davies,  B.  R.,  E.  9  Geo.  3,  4  Burr.  2417,  of  which  he  said  he 
had  a  fuller  MS.  note  coming  up  to  what  Sir  James  Burrow  says  in  his 
Index.  ^ 

r*26l1  BuuEjER,  J. — Sir  James  Burrow  probably  thought  with  you  when 
^  -*  he  made  his  Index,  and  found  reason  to  alter  his  opinion  before  he 
published.  Baldwin  had  leave  to  amend. 

<  The  only  point  in  Canning  v.  Dayis  was,  that  where  the  plaintiff  snes  out  process 
^  taiii,  and  declares  in  his  own  name  only,  it  is  a  fatal  Tariance,  and  the  proceed- 
ings will  be  set  aside.    In  his  Index,  howerer,  Sir  James  Barrow  states  the  case 
thna: — **  Variance — ^between  declaration  and  process:  Ist.  An  executor  suing  oat 
proeesB  aa  ezeentor  may  declare  in  his  own  right :  2dly.  If  a  plaintiff  takes  out  pro- 
cess to  answer  to  him  qui  tarn  pro  rtgt  quam  pro  aeipao  tequilur^  he  cannot  declare  in 
his  own  name  only."    There  is  nothing  in  the  case,  as  reported,  to  warrant  the 
former  position.     Howeyer,  in  Lloyd  qui  tarn  v.  Williams,  C.  B.,  M.  11  Geo.  8,  2 
Blackat.  722,  the  same  case  is  referred  to  in  the  following  terms : — *'  Where  a  plain- 
tiff had  styled  himself  ^t  torn  in  the  latitat^  and  declares  omitting  the  qui  tam^  this 
was  held  irregular ;  because  by  Tatss,  J.,  though  the  plaintiff  may  style  himself 
executor,  or  giye  himself  any  other  superfluous  description  in  the  process,  and  de- 
clare otherwise,  yet  this  will  not  hurt,  for  the  demand  is  still  the  same ;  but  in  this 
case  the  yery  nature  of  the  demand  is  altered,  the  process  importing  a  demand  to 
the  king  and  the  plaintiff,  and  the  declaration  a  demand  to  the  plaintiff  only."    But 
the  authority  of  thia  dictum  was  oyerruled  in  Douglas  v.  Irlam,  B.  R.,  M.  40  Qeo. 
3,  8  T.  R.  416  ;  where  the  writ  haying  been  sued  out  by  the  plaintiffs  as  executors, 
and  the  declaration  being  in  their  own  name,  the  Court  discharged  the  defendant  out 
of  custody  on  filing  common  bail :  see  also  Rogers  v.  Jenkins,  C.  B.,  H.  89  Qeo.  8,  1 
B.  &  P.  383;  Murrell  v.  Jowett,  M.  S.,  M.   1828;  1  Archb.  Pr.  K.  6.  68,  2d  ed. ; 
Tidd'a  Pr.  462,  8th  ed. 


The  KING  V.  The  InhabitaDts  of  LAEENHAM.'    April  20. 

Where  an  aet  of  parliament  directs  a  rate  to  be  made  on  the  occapiera  of  land,  &o., 
and  on  all  persons  using  and  haying  stocks  and  personiJ  estates,  &c.,  in  equal  propor- 
tion, according'  to  their  several  and  respectiye  yalues  and  estates,  and  it  appears 
that  the  rate  was  not  made  in  equal  proportion,  it  will  be  quashed. 

By  a  private  act  of  parliament  in  the  reign  of  Qaeen  Anne,'  entitled|  ''An 
act  for  erecting  a  workhouse  in  the  city  and  county  of  the  city  of  Norwich, 
tor  the  better  employment  and  maintaining  the  poor  there/'  it  is  enacted, 
"  That  it  shall  be  lawful  (for  certain  courts  or  assemblies  of  a  corporation 
thereby  established)  to  set  down  and  ascertain,  from  time  to  time,  what 
weekly,  monthly,  or  other  sum  or  sums  of  money  shall  be  needful  for  the 
maintenance  and  employment  of  the  poor  in  the  hospital  or  hospitals,  work- 
house or  workhouses,  &c.  (directed  to  be  built),  so  as  such  poor  of  all  and 
every  the  respective  parishes  in  the  said  city,  and  county  and  liberties  of  the 
same,  as  are  unable  to  work  or  get  their  living,  be  weekly  provided  for  there- 
out. To  the^ntent  that  no  other  levy  or  assessment  of  moneys  may  be  made 
for  any  other  maintenance  or  allowance  to  or  for  any  of  the  poor  of  the 
respective  parishes,  or  in  any  of  the  towns,  liberties,  or  hamlets  within  the 
^id  city  of  Norwich  and  county  of  the  same,  or  any  of  the  inhabitants ; 

I  Private  Acts,  10  Anne,  c.  6. 

SS.  G.  1  Bott,  118,  6th  Ed.  from  Wilaon's  BIS. 
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which  said  snni  and  bqiikb  of  money  bo  aet  down  and  aaeertaioed  Iron  thne 
to  timey  and  the  proportion,  part,  and  share  that  each  pariah,  town,  hamiet, 
precinct,  or  liberty  in  the  said  dty  and  connty  and  liberties  thereof  shall, 
from  time  to  time,  raise  and  pay,  the  said  goyemor-depaty,  gOTemor<a88i8t> 
ants,  and  guardians  (of  the  poor,  established  by  the  act)  shall,  under  their 
common  seal,  certify  unto  the  mayor  and  justices  of  the  peace  of  and  for  the 
said  city  and  county  for  the  time  being,  which  said  mayor  and  justices,  or 
any  two  of  them,  may  and  are  hereby  required  to  grant  and  issue  out  their 
warrant  under  their  hands  and  seak,  thereby  to  authorise  and  require  the 
churchwardens  and  overseers  of  the  poor,  or  such  person  *or  persons  r«ogo-) 
as  the  said  guardians  shall  appoint  out  of  eyery  respective  parish,  L  "  "•> 
town,  hamlet,  and  precinct  in  the  said  city  and  county  or  libertiea  thereof, 
to  rate  and  assess  the  said  sum  and  sums  of  money  on  the  respective  in- 
habitants, and  on  every  parson  and  vicar,  and  on  all  and  every  the  occapien 
of  lands,  houses,  tenements,  tithes  impropriated,  appropriation  of  tithes, 
and  on  all  persons  having  and  using  stocks  and  personal  estates  in  the 
said  respective  parishes,  towns,  hamlets,  or  precincts  within  the  said  cftj 
and  county  and  liberties  of  the  same,  or  having  money  out  at  interest,  m 
equal  proportion,  as  near  as  may  be,  according  to  their  several  and  respectiie 
values  and  estates.     [Then  a  power  is  given  to  enforce  payment  by  distrea 
or,  for  want  of  distress,  by  commitment.]     Provided  always  that  if  any  per- 
son or  persons,  parish,  precinct,  or  place,  shall  find  him,  her,  or  themseires 
to  be  unequally  taxed  or  assessed,  he,  she,  or  they,  or  such  parish,  precinct, 
or  place,  may  appeal  to  the  justices  of  the  peace  of  the  city  and  county  afore- 
said at  the  general  quarter  sessions  of  the  peace,  to  be  held  there,  by  adjoors- 
ment  or  otherwise,  next  after  such  assessment  made  and  demanded,  who  shall 
and  hereby  have  full  power  and  authority  to  make  such  redress  and  order 
therein  as  to  them  shall  seem  reasonable/' 

A  rate  having  been  made  on  the  15th  of  May,  1783,  under  this  act,  for 
raising  the  sum  of  £141  19a.  M.  charged  on  the  hamlet  of  Lakenham,  in  the 
county  of  the  city  of  Norwich,  Francis  Selles,  one  of  the  assessors  and  col- 
lectors of  the  poor-rate  for  that  hamlet,  on  behalf  of  himself  and  all  other 
occupiers  of  lands  and  houses  in  the  hamlet,  appealed  against  the  rate  '^is 
unequal  and  unjust,  because  the  persons  having  and  using  stocks  and  personal 
estates,  and  having  money  out  at  interest  in  the  several  other  parishes  and 
hamlets  in  the  said  city  and  county,  were  not  assessed  and  rated  in  eqoal 
proportions,  as  near  as  might  be,  according  to  their  several  and  respective 
values,  whereby  the  said  hamlet  of  Lakenham,  and  the  several  occapiers  of 
lands  and  tenements  therein,  were  much  overrated.''  The  rate  was  under  the 
warrant  of  two  justices,  grounded  on  a  certificate,  as  directed  by  the  statute. 

On  the  hearing  of  this  appeal,  the  Court  of  Quarter  Sessions  confirmed 
the  rate,  but  stated  a  special  case,  which,  after  setting  forth  the  above  cUnse 
in  the  act  of  parliament,  proceeded  as  follows : 

It  appeared  to  this  Court,  and  was  admitted  by  all  ^parties,  that  pie2631 
soon  after  the  passing  of  the  said  act,  the  same  was  carried  into  exe-  *- 
cution,  and  that  from  the  year  1721  to  the  year  1731  the  supposed  personal 
property  in  the  whole  city  and  county  paid  one  sixth  part  of  the  whole  sum 
raised  for  the  maintenance  of  the  poor  in  the  same  city  and  county;  thit 
from  various  remonstrances  made  to  the  court  of  guardians  respecting  the 
necessity  of  a  new  valuation  to  be  made  of  all  the  real  estates,  and  the  sap- 

?osed  stock  and  money  at  interest  and  personal  estate,  that  court,  in  the  jear 
774,  appointed  four  proper  persons  to  make  and  return  to  them  an  estima^ 
and  full  yearly  rental  of  the  real  estates,  which  was  accordingly  done,  aoa 
amounted  in  the  whole  city  and  county  to  the  sum  of  £16,760,  aa^  ^^ 
oourt  valued  the  supposed  stock  and  money  at  interest  and  personal  estate 
in  the  whole  city  and  county  at  £1,600;000.    In  consequence  of  theie  valoar 
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tions  80  respectively  made,  the  mode  adopted  in  and  through  the  whole  oity 
and  county  aforesaid  for  an  eqoal  asseaement  of  the  real  estate  was  one  moiety 
of  the  rack  rent,  and  of  the  supposed  stock  and  personal  estate,  or  money  out 
at  interest^  one-fortieth  part  of  the  intereRt  thereof  at  four  pounds  per  cent., 
from  the  great  difficulty  of  ascertaining  with  any  degree  of  precision  the  real 
quantity  thereof.     In  pursuance  of  this  mode  of  assessment  the  rates  have 
uniformly  been  made  from  the  year  1774  to  the  time  of  making  the  rate  in 
question ;  and  at  the  making  of  the  rate  in  question,  the  corporation  of 
guardians  of  the  poor  in  the  said  city  and  county  upon  the  rentals  of  real 
estates  in  the   whole  city  and  county,  amounting  to  £43,430,  assessed  one 
moiety  or  half  part,  namely  £21,750,  and  upon  the  supposed  personal  pro- 
perty in  the  whole  city  and  county,  amounting  to  £1,269,500,  assessed  one- 
fortieth  part  of  the  interest  thereof  at  and  after  the  rate  of  four  pounds  per 
cent. ;  by  which  mode  of  assessment  the  supposed  real  estates  contrihuted  and 
paid  towards  a  quarterly  rate  of  £2,298  the  sum  of  £2,171,  and  the  sup- 
posed personal  estates  the  sum  of  £127.     And  it  further  appeared  that  the 
case  for  the  hamlet  of  Lakenham  was  the  proportion  of  the  aforesaid  sum  of 
£2,298,  according  to  the  above  mode  of  assessing  real  estates,  and  that  at 
present  in  the  said  hamlet  of  Lakenham  there  is  no  personal  estate :  and 
thereupon  it  was  moved  by  the  counsel  for  the  appellant,  that  the  said  rate, 
so  as  aforesaid  assessed,  be  quashed ;  but  this  court,  upon  due  consideration 
r*2641  ^^  ^^^  premises,  and  it  having  "^from  them  appeared,  in  their  opinion, 
^        -*  that  the  mode  adopted  for  the  assessment  of  all  the  real  estates  within 
the  said  city  and  county  is  an  equal  mode  of  assessment,  and  that  respecting 
the  supposed  stock  and  personal  estates,  or  money  out  at  interest,  although 
one-fortieth  part  of  the  interest  thereof  is  only  assessed,  yet  such  mode  of 
assessment  contained  a  relative  equality,  as  the  exact  quantum  of  the  whole 
thereof  cannot  in  its  nature  be  ascertained,  and  more  especially  such  part  as 
is  used  in  trade.     Confirmed  the  rate." 

This  case  having  been  removed  by  certiorari,  and  a  rule  obtained  to  show 
cause  why  the  order  confirming  the  rate  should  not  be  quashed,  the  case  was 
argued  last  Michaelmas  term  by  Beareroft,  Tk.  Cowper,  Partridge  and  Har-' 
vey,  in  support  of  the  order,  and  Lee  and  Mingay  against  it. 

In  support  of  the  order  it  was  urged,  that  the  equality  or  inequality  of  a 
rate  is  a  question  of  fact,  which  the  justices  in  sessions  solely  were  to  decide; 
tnd  in  this  case  the  justices  had  decided  that  the  rate  was  equal.  The  gene- 
mi  point  as  to  the  ratability  of  personal  property  did  not  arise  here ;  but 
although  by  the  private  act  of  parliament,  under  which  this  rate  was  made, 
personal  estate  is  expressly  directed  to  be  rated,  still  the  difficulty  of  ascer^ 
taining  the  amount  of  that  sort  of  property  is  so  great,  that  unless  some  sort 
of  conjectural  line  like  what  seems  to  have  been  followed  in  this  case  is 
adopted,  it  will  be  impossible  to  comply  with  that  part  of  the  act.  A  lawyer 
^1  then  be  driven  to  give  the  same  opinion  as  to  Norwich  as  has  often  been 

g'ven  with  respect  to  personal  property  under  the  general  law,  vis.,  <^that  by 
w  you  may  rate,  but  in  fact  it  is  impossible."  It  may  be  said,  that  although 
the  justices  have  the  sole  jurisdiction  as  to  the  fact  of  the  equality  of  a  rate, 
yet  if  it  appear  on  the  face  of  the  case  that  they  have  drawn  a  wrong  conclu- 
Bion  of  fact  from  the  premises,  the  Court  may  correct  it.  That  may  be  true; 
hut  then  the  conclusion  must  self-evidently.,  necessarily,  and  unavoidably 
appear  to  be  wrong ;  4  Burr.  2493.  It  will  not  be  enough  that  it  is  proba- 
cy so.  The  respondents  do  not  maintain  so  absurd  a  position  as  that  one- 
fortieth  of  the  income  arising  from  personal  property  is  proportionate  to  one- 
h&lf  of  the  rent  of  real  property.  The  case  states  that  the  sum  on  which  the 
interest  is  calculated  is  the  amount  of  the  supposed  stock,  money  at  interest, 
Vol.  XXVL— aO 
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and  personal  estate.  ^That  part  of  a  man's  personal  property  which  is  r^ngc-i 
Tisible  in  the  place  for  which  the  rate  is  made  is  the  only  proper  I-  ■' 
subject  of  rating.  In  R.  v.  Brogsave,  M.  10,  Geo.  8,  4  Barr.  2491,  Lord 
Mansfield  said  he  thought  it  right  and  proper  that  there  should  be  a  diffe- 
rence between  lands  and  houses,  becanse  there  are  several  charges  incident 
to  houses  which  lessen  their  value,  and  which  do  not  fall  upon  lands ;  Ibid. 
2493.  But  vide  Rex  v.  Swanness,  H.  21,  Geo.  3, 1  Dougl.  p.  562.  So  with 
regard  to  the  stock  in  a  manufacturing  town  like  Norwich  there  may  be  manj 
charges  to  be  deducted.  The  manufacturer  may  not  have  paid  for  hb  yvn, 
though  computed  as  part  of  his  supposed  property.  He  may  owe  the  wori[- 
men  who  have  been  employed  in  weaving,  dressing,  and  preparing  the  difie- 
rent  articles  of  his  trade.  In  short  it  is  impossible  to  ascertain  precisely  the 
clear  value  and  amount  of  personal  estate  as  you  may  in  the  case  of  land,  and 
the  Court  cannot  say  that  this  rate  appears  manifestly  to  be  unequal ;  Burr, 
loc.  cit.  2494.  In  Rex  v.  Hardy,  £.  17  Geo.  8,  Cowp.  579,  which  was  a  cue 
upon  this  very  act  of  parliament,  the  same  mode  of  rating  had  been  adopted, 
and  the  Court,  after  solemn  argument,  confirmed  the  rate.  About  a  year  and 
a  half  after  Rex  v.  Hardy,  another  case  of  Rex  v.  Eaton,  exactly  similar  to 
the  present,  was  removed  into  this  court,  but  was,  on  consideration,  aban- 
doned by  the  counsel. 

On  the  other  side,  it  was  said,  that  the  Court  had  avoided  giving  any  de- 
cisive opinion  on  the  ratability  of  personal  estate  under  the  statute  of  43 
Eliz.,  but  that  the  reasons  for  so  doing  could  not  influence  in  this  case,  be- 
cause the  express  words  of  the  act  now  in  question  require  the  taxation  of 
that  sort  of  property,  and  that  it  shall  be  taxed  in  equal  proportion^  as  near 
as  may  be  with  the  land.  The  act  of  parliament  says  nothing  of  rdatict 
equality.  The  inference  the  justices  draw  from  their  own  data  is  not  only 
possibly  but  certainly  and  manifestly  wrong.  The  parties  who  have  decided 
upon  this  rate  are  the  rich  moneyed  men  of  the  place,  who  wish  to  exonerate 
their  own  fortunes  and  throw  the  burden  of  the  poor  on  the  houses  and  real 
property ;  whereas,  from  the  express  words  relative  to  personal  estate,  it  is 
dear  that  the  legislature  meant  that  the  chief  burden  should  fall  on  the  opu- 
lent possessors  of  stock  in  trade  and  money  at  interest;  and  the  ratability  of 
such  money  at  interest  is  not  ^confined,  as  has  been  contended  on  pMggi 
the  other  side,  to  what  is  visible  or  lent  out  in  the  particular  hamlet  ^  ^ 
or  parish  where  the  person  rated  for  it  resides.  Great  reliance  is  had  on  the 
word  supposed;  but  there  is  no  reason  why  the  amount  of  the  personal  pro- 
perty should  not  be  ascertained ;  and,  in  fact,  whoever  will  swear  that  he  baa 
no  personal  property  after  his  debts  are  deducted  is  put  out  of  the  rate.  As 
to  the  case  of  Rex  v.  Hardy,  it  will  on  comparison  bo  found  to  differ  from 
the  present. 

Lord  Mansfield. — ^Let  the  case  stand  over  to  see  whether  the  parties  can- 
not agree  amon^  themselves,  without  having  the  opinion  of  the  Court.  I 
doubt  whether  this  is  parallel  to  the  former  case. 

This  day  Bearcrofi  informed  the  Court  that  the  parties  had  not  been  able 
to  come  to  any  compromise. 

Lord  Mansfisld. — ^The  rate  cannot  be  supported. 

The  order  of  sessions  quashed.' 

I  See  Rex  v.  Hall  Dock  Company,  B.  R.,  M.  6  Qeo.  4,  8  B.  &  C.  516. 
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Snemy's  goods  coining  into  this  country  may  be  seixed  for  the  use  of  the  erowa.   In 
deiinae,  the  plaintiff  must  show  a  right  to  have  the  goods  delivered  to  him.   Oae 
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or  several  defendants  may  pray  that  the  plaintiff  and  the  other  defendants  shall 
interplead. 

This  was  an  action  of  detinue,  and  the  substance  of  the  record  was  as 
follows : 

The  declaration  stated,  that  the  plaintiff  at  London,  to  wit,  in  the  parish 
of  St.  Marj-lc-Bow,  in  the  ward  of  Cheap,  was  possessed  of  certain  casks  and 
l>ag8  containing  certain  pieces  of  Dutch  silver  coins  called  ducatoons,  and 
specifying  the  number  and  marks  of  the  casks,  the  number  of  bags  in  each 
<^ak,  and  of  pieces  in  each  bag,  with  their  respective  value  in  the  money  of 
this  country;  that  he  lost  them  out  of  his  possession;  that  they  came  by 
finding  to  the  bands  of  the  Governor  and  Company  of  the  Bank  of  England 
and  Lord  North,  the  defendants,  and  still  were  in  their  hands,  whereby  an 
action  had  accrued  to  the  plaintiff  to  demand  and  have  the  said  casks,  bags, 
and  pieces  of  silver  coin  of  them,  but  they  refused  to  deliver,  and  unjustly 
detained  them. 

r^671  *Lord  North  pleaded  non  detinet ;  and  the  Governor  and  Company 
■-  -'of  the  Bank,  that  the  goods  and  chattels  in  the  declaration  mentioned 
irere  delivered  to  them  and  deposited  and  left  in  their  hands  and  custody  by 
the  plaintiff  and  Lord  North,  and  with  their  consent,  under  certain  conditions, 
to  be  safely  and  securely  kept,  and  to  the  plaintiff  Lord  North  under  those 
conditions,  to  be  delivered ;  but  that  whether  the  said  conditions  had  been 
performed  and  completed  on  the  part  of  the  plaintiff,  or  on  the  part  of  Lord 
North,  or  not,  the  said  Governor  and  Company  were  wholly  ignorant :  and  that 
the  said  goods  and  chattels  were  too  bulky  and  heavy  to  be  brought  into  court, 
otherwise  they  would  have  brought  them  into  court;  but  that  they  were,  and 
from  the  time  of  the  delivery  to  them  had  been  ready  to  deliver  them  to  the 
plaintiff  or  Lord  North,  whichever  of  them  was  entitled  to  the  same,  and 
that  they  then  were  ready  to  deliver  them  to  any  person  or  persons  to  whom 
the  Court  should  award  the  same ;  and  they  prayed  that  the  plaintiff  and 
Lord  North  might  interplead  between  themselves  concerning  the  delivery  of 
the  said  goods  and  chattels,  and  their  right  to  the  same. 

The  plaintiff  upon  this,  stated  that  forasmuch  as  he  could  not  deny  the  said 
several  pleas,  he  would  not  further  prosecute  Lord  North  for  the  detention, 
and  therefore  he  was  acquitted  thereof;  and  forasmuch  as  the  Governor  and 
Company  of  the  Bank  were  ready  to  deliver  the  goods  to  any  person  or  per- 
sons to  whom  the  Court  should  award  the  same,  and  prayed  that  the  plaintiff 
and  Lord  North  should  interplead,  it  was  considered  that  the  said  plaintiff 
and  the  said  Lord  North  present  then  in  court  should  so  interplead. 

The  plaintiff  then,  by  a  declaration  of  interpleader,  demanded  the  said 
goods  against  Lord  North,  and  set  forth  that  the  goods  to  him  and  not  to 
Lord  North  belonged  to  be  delivered,  because  before  the  delivery  of  them  to 
the  Governor  and  Company  of  the  Bank  for  safe  custody  he  was  a  master  and 
commander  of  a  Prussian  ship  called  Ooster  Eems,  then  bound  on  a  voyage 
from  Amsterdam  to  the  Cape  of  Good  Hope  and  places  beyond  the  said  cape : 
that  as  such  master  and  commander  he  was  lawfully  possessed  of  the  goods  in 
question,  being  goods  loaded  on  board  his  ship,  to  be  conveyed  therein  bv 
him  for  the  said  voyage ;  and  that  while  the  ship,  with  the  goods  on  board, 
pMgg-i  was  proceeding  "^on  her  voyage,  she  was  wrecked  and  stranded  on  the 
i-  -■  high  seas  on  the  21st  of  January,  1783,  in  a  pkce  called  Goodwin 
Sands,  lying  off  the  coast  of  the  county  of  Kent,  by  storm ;  that  thereupon, 
for  the  necessary  preservation  of  the  said  goods,  he  removed  and  caused  them 
to  be  removed  out  of  the  ship  to  the  town  of  Deal,  in  the  said  county,  and 
there  deposited  and  kept  them  in  his  lodgings  and  custody  until  Lord  North, 
pretending  title  to  them  as  Lord  Warden  of  the  Cinque  Ports,  caused  them 
to  be  seised,  alleging  that  he  would  cause  a  suit  to  be  instituted  in  the  Court 
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of  Admiralty  for  the  condemnation  thereof;  that  the  plaintiff,  npoo  sneh 
allegations^  believing  that  the  Conrt  of  Admiralty  had  a  jnrisdictioD  to  con- 
demn or  restore  the  said  goods,  did,  together  with  the  said  Lord  North,  de- 
posit and  leave  them  in  the  hands  and  custody  of  the  Governor  and  Company 
of  the  Bank,  to  be  safely  kept  until  the  property  should  be  determined  by 
the  said  Court  of  Admiralty,  either  for  the  restitution  or  condemnation ;  but 
that  inasmuch  as  the  said  Court  had  not  any  jurisdiction  in  or  over  the  said 
goods,  the  same  ought  to  be  delivered  to  him.  He  therefore  prayed  judgment, 
and  that  the  goods  might  be  delivered  to  him. 

To  this  declaration  of  interpleader  Lord  North  pleaded,  1.  That  at  the 
time  when  the  goods  were  removed  out  of  the  ship,  and  about  the  time  of 
the  said  seizure,  there  was  open  war  between  our  lord  the  king  and  the  sub- 
jects of  the  States  General  of  the  United  Provinces  of  Holland,  to  wit,  at  Lon- 
don aforesaid,  &c.,  and  that  the  said  goods  then  were  the  property  of  certain 
subjects  of  the  said  States  General.     2.  (after  alleging  the  war,  &c.,  as  in 
the  first  plea)  That  the  goods  were  the  property  of  certain  subjects  of  the 
States  General,  and  also  that  the  ship  was  so — without  this,  that  she  was  a 
Prussian  ship.     3.  That  the  plaintiff,  after  the  depositing  and  leaving  of  the 
goods  in  the  hands  and  custody  of  the  Governor  and  Company  of  the  Bank, 
viz.,  on  the  4th  of  July,  1783,  exhibited  his  claim  in  the  high  Court  of  Ad- 
miralty, and  that  such  proceedings  were  thereupon  had ;  that  aflerwards,  viz., 
on  the  22d  of  July,  1783,  the  judge,  by  an  interlocutory  decree,  pronounced, 
**  that  the  goods  claimed  were  not  at  the  time  of  the  seizure  thereof  within  a 
privileged  vehicle,  or  in  a  neutral  territory,''  and  condemned  the  same  gene- 
rally, reserving  the  question  of  right  between  his  majesty  in  his  office  of  ad- 
miralty, and  the  said  Lord  North,  Warden  of  the  Cinque  Ports ;  that  afler- 
wards the  plaintiff  appealed  *from  this  decree  to  the  lords  commis-  r*AgQi 
rioners  of  appeals  in  prize  causes,  and  that  the  said  appeal  was  still  ^       -' 
pending  and  undetermined.     4.  That  before  the  removal  from  the  ship  and 
the  seizure  of  the  goods,  viz.,  on  the  17th  of  June,  1778,  the  king,  by  his  let- 
ters patent,  granted  to  Lord  North  during  pleasure,  the  office  of  Constable  of 
the  Castle  of  Dover,  with  the  appurtenances ;  and  also  the  office  of  Warden 
and  keeper  of  the  Cinque  Ports  and  their  members ;  and  also  the  office  of 
Admiralty  within  the  Cinque  Ports  and  their  members;  and  also  all  wrecks 
of  the  sea,  jetzon,  flotsam,  and  ligan  goods,  merchandises,  and  effects  what- 
soever, which  at  any  time  during  the  continuance  of  the  letters  patent  should 
be  cast  away,  ttrecked,  or  lost,  or  which  should  be  taken  up,  gotten,  or  re- 
covered by  him,  his  deputies,  or  agents,  in  any  places,  ports,  or  creeks,  u 
well  by  land  as  water,  within  the  precincts  of  the  said  castle  or  the  liberties 
thereof,  or  within  the  precincts,  liberties  or  limits  of  the  said  Cinque  Porta, 
or  any  or  either  of  them,  without  any  account  or  any  other  thing  to  our  said 
lord  the  king,  his  heirs  or  successors,  to  be  paid  or  made  for  the  same,  in  is 
ample  manner  as  the  late  Earl  of  Holdemesse  or  any  other  person  theretofore 
had  or  exercised  the  said  offices  and  premises :  that  the  said  letters  patent  it 
the  time  of  the  seizure  and  still  were  of  full  force :  that  afterwards,  viz.,  on 
the  21st  of  January,  1783,  the  goods  so  removed  from  out  of  the  said  ship  so 
wrecked  and  stranded  as  aforesaid  were  brought  within  the  precincts,  limits, 
and  liberties  of  the  Cinque  Ports,  viz.,  at  Ded,  in  the  county  of  Kent    Then 
the  plea  goes  on  to  allege  the  war  with  Holland  at  the  time  of  bringing  the 
goods  within  the  said  limits  and  of  the  seizure,  the  property  of  the  gmids  and 
of  the  ship  in  Dutch  subjects,  and  that  by  reason  of  the  said  premises  the 
said  goods  became  and  were  forfeited  to  Lord  North  by  virtue  of  the  siid 
letters  patent,  and  that  he  thereupon  seized  them  at  I>eal,  within  the  ssid 
limits,  as  belonging  to  him  by  virtue  of  the  said  letters  patent,  as  he  lavfiilly 
might  do  for  the  cause  aforesaid. 
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The  plaintiff  demurred  generally  to  tbe^r««,  secondj  and  fourth  pleas.  To 
the  third  he  replied,  confessing  the  suit  in  the  Coart  of  *  Admiralty,  the 
interlocatorj  decree  there,  and  the  appeal,  in  the  words  in  which  they  were 
pleaded — ^that  afterwards,  viz.,  on  the  14th  of  July,  1784,  the  appeal  was 
heard,  and  the  lords  commissioners  of  appeal  thereupon  adjudged,  decreed, 
p^.Q-|and  pronounced,  "That  the  said  *high  Court  of  Admiralty  had  no 
^  -'jurisdiction  over  the  said  goods,"  and  reyersed  the  decree  appealed 

from  for  want  of  jurisdiction. 

Lord  North  demurred  generally  to  that  replication. 
Woodf  for  the  plaintiff  Land. — He  contended  that  Land  had  good  title  as 
against  Lord  North — that  it  is  immaterial  as  between  these  parties  whether  the 
goods  were  forfeited  to  the  crown  or  not :  that  question  would  come  in  litiga- 
tion npon  an  information.  The  single  question  here  is,  which  of  these  two 
parties,  Land,  the  plaintiff,  or  Lord  North,  the  defendant,  is  entitled  to  a 
delivery  of  the  goods.  The  nature  of  an  interpleader  is,  that  if  the  plaintiff 
can  show  a  title,  the  Conrt  are  to  decide  whether  his  or  the  defendant's  is 
the  best,  without  regard  to  any  other  person  not  before  the  Court. 

The  Bank  claim  no  title,  therefore  it  cannot  be  in  any  case  a  consequence 
that  the  Bank  may  keep  them.  Had  the  action  been  brought  merely  against 
the  Bank,  they  must  have  pleaded  the  same  plea  they  have  done ;  and  then 
a  set.  /a.  must  have  issued  to  have  brought  in  Lord  North,  to  show  what 
title  he  has.  The  true  question  is,  which  of  these  parties  has  the  beM  title. 
The  ancient  practice  in  cases  of  this  kind  was  for  the  two  contending  parties 
to  bring  each  his  action  against  the  stake-holder ;  which  was  inconvenient ; 
and  to  prevent  his  being  harassed  with  a  multiplicity  of  suits,  this  practice 
of  interpleading  was  introduced,  and  such  stake-holder  is  called  the  garnishee. 
The  Court  cannot  decide  on  the  title  of  the  crown,  because  the  crown  is  not 
before  the  Court ;  and  as  to  the  two  titles  which  are  upon  the  record,  the 
plaintiff  has  the  prior  possession,  in  the  light  of  a  common  carrier,  and  this 
is  such  a  title  as  is  sufficient  against  all  others  who  do  not  claim  by  a  better ; 
and  it  does  not  appear  that  the  plaintiff  was  an  enemy,  therefore  there  is  no 
personal  disability  in  him,  to  sue  in  the  courts  of  law  here. 

As  to  Lord  North's  title,  his  first  plea  is,  that  there  was  open  war  between 
England  and  Holland,  and  that  these  were  enemies'  goods ;  but  this  is  no 
title  in  a  subject :  it  may  be  one  in  the  crown  ;  but  it  is  not  the  question, 
whether  the  crown  has  or  has  not  a  better  title  than  either  of  the  contending 
parties.  He  does  not  pray  that  the  goods  may  be  delivered  to  him.  In  all 
cases  the  garnishee  in  the  interpleader  claims  delivery  as  well  as  the  other 
r*27n  P^^'y-  ^^"^  *North  docs  not  in  this  plea  state  any  authority  from 
I-  ^  the  crown  to  seize,  either  to  his  own  use  or  for  the  use  of  the 
crown ;  and  it  is  a  clear  point  that  a  subject  cannot  seize  the  goods  of  an 
-  enemy  to  his  use,  bub  for  the  benefit  of  the  crown,  unless  there  be  a  grant  of 
them. 

The  second  plea  stands  on  the  same  ground. 

The  third  plea  rests  on  the  sentence  of  the  Court  of  Admiralty.  But  the 
commissioners  for  prizes  have  reversed  the  sentence  upon  the  ground  of  the 
Court  of  Admiralty  not  having  any  jurisdiction.* 

The  fourth  plea  states,  that  as  Lord  Warden  of  the  Cinque  Ports  he  is 
entitled  to  the  goods  as  a  forfeiture  to  himself;  but  there  is  nothing  in  the 
grant  of  that  office  to  Lord  North  of  enemies'  property,  but  of  wrecks  only. 
Now  these  goods  were  not  wrecked,  because  they  were  brought  from  the 
ship  by  the  person  who  had  the  custody  of  them,  and  deposited  within  the 
precincts  of  the  Cinque  Ports.     It  is  not  alleged  that  this  is  a  perquisite  of 

'  See  ante,  voL  ii.  p.  618  (n). 
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the  lord  warden's,  but  as  being  enemies'  property.  If  there  bad  been  aoj 
sequestration,  be  ouffht  to  have  allefed  it  in  his  plea,  and  that  his  prede- 
cessor had  such  a  right.  The  goods  being  in  the  possession  of  Land,  what 
ground  of  right  was  there  for  Lord  North  taking  them  out  of  his  possession  f 
for  he  might  as  well  have  retained  them  for  the  use  of  the  king  as  Lord 
North. 

Gibbs,  for  Lord  North. — He  admitted  that  Lord  North  mnst  show  a  better 
title  than  the  plaintiff;  but  that  was  not  the  ouly  question,  for  the  plaintiff 
must  show  a  positive  title  in  himself  at  the  time  this  action  was  brought 
Now  from  the  plain tiff^s  own  showing,  he  had  no  color  of  title  at  that  time. 
The  goods  were  delivered  to  the  Bank,  to  be  redelivered  according  to  the 
judgment  in  the  Court  of  Admiralty;  pending  which  sentence  this  actioa 
was  brought,  and  the  judgment  there  was  that  the  plaintiff  had  no  title. 

This  fact  Lord  North  has  pleaded  in  his  third  plea;  and  the  plaintiff  has 
replied,  that  the  Court  of  Admiralty  has  no  jurisdiction ;  but  the  ground  of 
this  replication,  namely,  the  judgment  of  the  commissioners  for  prizes,  did 
not  exist  till  after  plea  pleaded. 

The  averment  in  the  declaration  of  interpleader,  that  the  *Admi-  rMy*)-! 
ralty  had  no  jurisdiction,  is  immaterial,  not  being  traversable.  The  ^  '-' 
plaintiff  must  show,  either,  that  by  the  sentence  in  the  Admiralty  he  had 
property,  or  that  by  the  sentence  of  the  commissioners  for  prizes,  the  Admi- 
ralty had  no  jurisdiction.  Admitting  that  the  plaintiff  may  avail  himself  of 
the  sentence  of  the  commissioners  of  prizes,  he  then  must  claim  to  have 
delivery.  He  states  himself  to  be  the  master  of  a  Dutch  ship,  and  possessed 
of  the  goods  for  carriage,  and  that  he  brought  them  for  safety  to  Deal: 
the  utmost  that  this  gives  is  a  bare  possessory  right.  But  at  that  very 
time  there  was  open  war  between  England  and  Holland ;  and  then  it  follows 
that  the  plaintiff  is  possessed  of  enemies'  goods.  SubjectS|  by  the  law  of 
nations,  have  a  right  to  seize  the  goods  of  an  enemy. 

Qrotius,  book  3,  c.  6,  s.  12.  <'  But  things  movable,  whether  with  or 
without  life,  are  either  taken  in  public  service  or  out  of  it :  if  they  are  not 
taken  in  public  service,  they  are  the  private  captor's."  Bro.  tU.  Pnptriky 
38. 

The  title  of  the  plaintiff  was  the  title  of  the  owners,  and  until  divested  oat 
of  him  the  king's  title  could  not  arise.  Lord  North  shows  a  better  title  tbaa 
the  plaintiff,  because  he  seizes  in  right  of  the  king,  and  the  plaintiff's  pro- 
perty is  divested  by  the  seizure,  and  at  that  moment  Lord  North's  com- 
menced. « 

Upon  the  fourth  plea.  Lord  North  has  an  absolute  title  against  all  the 
world.  If  they  could  not  belong  to  Lord  North  as  first  occupant,  thej 
clearly  belong  to  the  crown ;  and  the  general  words  of  the  patent  are  large 
enough  to  comprise  this :  they  are  ''  goods  and  merchandises  whatever  lost 
or  got."  They  come  within  the  terms  of  the  grant,  being  goods  brought  bj 
plaintiff  himself  within  the  precincts  of  the  Cinque  Ports,  and  got  by  Lord 
North  by  the  seizure  of  his  agent.' 

Woody  in  reply. — The  crown  not  being  upon  the  record,  the  Court  caoBOt 
give  judgment  for  it;  and  neither  the  king  nor  Lord  North  claiming  title, 
the  Court  cannot  give  judgment  for  either. 

*p'  At  this'  moment  the  whole  court,  which  happened  to  be  very  1^731 
much  crowded,  became  an  entire  scene  of  confusion,  every  one  rising  ^      ^ 

*  It  appears  that  three  eminent  civiUans  gave  an  opinion  in  this  case,  that  if  the 
ahip  was  to  be  considered  a  droit  of  admiralty,  it  did  not  pass  to  the  lord  warden  b/ 
his  grant,  there  being  no  mention  therein  of  priies  and  captures  either  by  sea  or 
land  within  the  jurisdiction  of  the  Cinque  Ports.  See  Brown's  Civil  and  Admiraltj 
Law,  vol.  ii.  p.  499. 

>  The  accident  here  related  is  given  in  the  MSS.  as  an  extract,  probably  from  lome 
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at  an  instant^  and  looking  upwards.  Terror  was  strongly  expressed  in  eveiy 
man's  coantenance.  Mr.  Justice  Willes  got  oat  by  the  private  door  on  his 
side  of  the  court.  Lord  Mansfield,  Mr.  Jnstice  Ashurst,  and  Mr.  Justice 
Buller  left  the  court  with  great  precipitation  by  the  usual  entrance,  and 
retired  into  the  lord  chancellor's  private  room.  The  Bar,  the  bystanders,  all 
present  to  the  number  of  near  two  hundred  (except  about  eight  or  ten) 
rushed  out  of  court  with  the  utmost  precipitatioo.  The  barristers  pressed 
towards  the  curtain,  which  being  down  very  much  impeded  their  escape. 
Entangled  with  this  and  their  gowns,  the  greatest  part  of  them  fell,  with 
those  from  other  parts  of  the  court,  one  over  another  on  the  steps  into  the 
hall.  Some  thought  the  roof  had  given  way,  some  that  there  was  an  earth- 
quake— ^all  ignorant  of  the  real  cause. 

''  The  panic,  however,  was  as  short  as  it  was  ridiculous  :  in  a  few  minutes 
as  many  as  could  returned,  and  in  about  a  quarter  of  an  hour  the  court  was 
resumed,  without  any  one  having  received  material  injury. 

''  Lord  Mansfield  then  addressing  himself  to  Mr.  Wood  and  the  Bar  in 
general,  told  them,  if  they  had  any  wits  left,  they  might  go  on. 

''  A  maid-servant  belonging  to  an  officer  of  the  House  of  Commons  acci- 
dentally threw  a  little  dirty  water  on  the  skylight  of  the  court,  and  a  few 
drops  coming  through  an  aperture  and  falling  on  the  heads  of  two  or  three 
caused  all  this  strange  confusion. 

^'  An  instance  this  not  much  to  the  honor  of  human  abilities.  That  men 
possessing  the  strongest  mental  powers,  accustomed  to  a  quick  application  of 
them,  and  at  the  moment  this  happened  in  the  very  exercise  of  them,  should 
be  unable  to  apply  the  smallest  degree  of  reflection,  which  in  this  case  would 
have  been  fully  sufficient  to  have  prevented  the  consequences,  is  truly  unac- 
countable.*'] 

r*2741      *  y^<*od  having  resumed  his  argument  in  reply,  concluded  with  pro- 
^        ^  posing  a  second  argument. 

Lord  Mansfield. — ^If  we  had  any  doubt,  we  would  order  the  question  to 

be  argued  again ;  but  we  have  no  doubt,  and  the  value  of  the  property  alone 

is  no  reason  for  a  second  argument.     The  facts  are  these : — The  plaintiff  was 

the  master  of  a  Prussian  ship,  on  board  of  which  were  goods  the  property  of 

enemies.     The  goods  are  brought  on  shore  and  seized  in  right  of  the  crown ; 

for  if  Lord  North  has  any  right,  it  is  in  right  of  the  crown,  and  under  the 

grant  of  the  crown.     The  money  is  placed  in  the  Bank  to  be  there  kept  as  a 

deposit  till  the  true  owner  appears.     Lord^ North  prays  no  delivery,  and  is 

willing  that  the  money  should  continue  in  the  Bank  till  the  question  between 

him  and  the  owner  is  determined.     The  only  question  on'  the  pleadings  is, 

whether  the  Court  shall  order  the  money  to  be  delivered  to  the  plaintiff;  the 

question  is  not  which  of  the  parties  has  the  better  title.   In  order  to  warrant 

a  judgment  for  the  plaintiff,  it  must  appear  that  he  has  a  right ;  but  in  fact 

he  has  none.     He  claims  on  behalf  of  an  enemy,  which  he  cannot  do  against 

the  crown.     If  the  property  appears  to  be  in  the  crown,  it  becomes  a  case  of 

generosity  whether  the  crown  will  take  advantage  of  that  vwrnmumjut  which 

undoubtedly  gives  all  enemies'  property  coming  into'  this  kingdom  to  the 

king,  or  whether  in  this,  a  case  of  calamity,  it  shall  be  restored  to  the  owner. 

The  goods  therefore  ought  not  to  be  delivered  to  the  plaintiff. 

Willes,  Justice,  and  AsnuRST,  Justice,  concurred. 

BuLLER,  Justice. — ^It  is  impossible  for  the  Court  to  give  judgment  for  the 

of  the  pabUcations  of  the  day.  It  ia  not  unlikely  that  the  dreadful  aocident  which 
occurred  at  Worcester  in  the  year  1757,  when  the  roof  of  the  court  fell  in  during  the 
trial  of  a  cause  before  Mr.  Justice  Wilmot,  might  have  caused  the  panic  at  Wesl- 
lainster.  At  Worcester  seyeral  persona  were  killed.  See  the  Life  of  Sir  Eardley 
Wihnot. 
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plaintiff  without  his  making  out  a  title;  for  the  question  is  not  who  is  finally 
entitled,  but  who  is  entitled  on  this  record.       Judgment  against  plaintiff. 

The  Court  observed,  that  they  would  not  say  how  judgment  should  be 
entered.     The  defendant  must  take  care  and  enter  it  properly. 


*BIRD  V.  GUNSTON,  Knight.^    April  22.  [•STS] 

A  magistrate  who  means  to  act  in  the  execution  of  his  office  is  entitled  to  aotiee  mider 
the  Stat.  24  0.  2,  c.  44,  {  1. 

Action  of  trespass  for  taking  and  detaining  a  cart  and  horses  of  the  plain- 
tiff, together  with  certain  casks  of  porter  and  brandy.  The  defendant  pleaded 
not  guilty,  and  the  cause  was  tried  at  the  last  assises  for  Somersetdbire,  where 
a  case  was  reserved  which  stated — 

That  the  plaintiff's  wagon,  with  two  horses  thereto,  was  in  the  turnpike- 
road  at  the  time  the  defendant  stopped  them ;  but  the  wagon  was  then  stand- 
ing still,  and  the  wagoner  was  fastening  the  casks  contained  in  the  wagon. 
The  defendant,  who  was  a  justice  of  the  peace,  stopped  the  wagon  and  horses 
with  intent  to  convict  the  driver  of  the  wagon  in  the  penalty  of  i£10,  under 
the  statute  of  13  Geo.  3,  c.  78,  §  61,  and  the  wagon  and  horses  were  de- 
tained till  the  next  day.  No  notice  was  given  to  the  defendant  previous  to 
the  time  of  bringing  the  action,  24  Geo.  2,  c.  44,  §  1. 

The  question  was,  whether  the  action  could  be  maintained. 

Gibbs  contended,  on  the  part  of  the  plaintiff,  that  notice  was  not  necessarj 
in  this  case,  for  that  the  act  done  by  the  defendant  was  not  in  the  ezecatioa 
of  his  office  as  a  justice  of  the  peace :  that  the  plaintiff  was  not  riding  upon 
the  wagon,  nor  the  wagon  in  motion,  and  therefore  the  case  was  neither 
within  the  words  nor  the  meaning  of  the  statute  of  13  Geo.  3. 

Lord  Mansfield. — ^When  the  justice  thinks  he  is  acting,  and  means  to 
act,  in  the  execution  of  his  office,  it  is  sufficient,  otherwise  the  protection 
held  out  by  the  statute  of  Geo.  2  would  be  nugatory.  A  man  wants  no  pro- 
tection when  his  conduct  is  strictly  right.  The  intention  of  the  month's 
notice  was  to  enable  magistrates  to  tender  amends  when  they  find  they  have 
made  a  mistake.  Here  the  defendant  thought  himself  authorized  by  the  act 
of  parliament.  Judgment  for  the  defendant' 

I  2  Chitty's  Rep.  459  ;  S.  0.  cited  6  B.  &  C.  854. 

'  The  principle  of  this  case  has  been  repeatedly  recognised.     **  It  has  been  fre- 
quently observed  by  the  Courts,  that  the  notice  which  is  directed  to  be  given  to  jus- 
tices and  other  officers  *  before  actions  are  brought  against  them  is  of  no  use 
to  them  when  they  have  acted  within  the  strict  line  of  their  duty,  and  was  [*276] 
only  required  for  the  purpose  of  protecting  them  in'  those  cases  where  they 
intended  to  act  within  it,  but  by  mistake  exceeded  It." — Per  Lord  Kenton,  Greenwsy 
V.  Hurd,  4  T.  R.  655.    8o  where  a  justice  of  the  peace  entered  a  house,  and  took 
away  a  gun,  though  not  authorized  so  to  do,  yet,  as  he  had  acted  as  a  justice,  it  wis 
held  that  he  was  entitled  to  notice ;  Briggs  v.  Evelyn,  2  H.  B.  114.     8o  a  msgistrtte 
who  commits  the  mother  of  a  bastard  child,  though  two  magistrates  only  have  juris* 
diction ;  W heller  v.  Toke,  9  East,  864.     So  where  a  magistrate  has  authority  to  act 
upon  the  subject-matter  of  the  complaint  brought  before  him,  he  must  be  considered 
to  have  acted  by  virtue  of  his  office,  though  the  place  where  the  offence  was  committed 
was  not  within  his  jurisdiction ;  Prestige  v.  Woodman,  1  B  &  C.  12.     The  rale  on 
this  subject  is  thus  laid  down  by  Mr.  Justice  Baylet  : — "  If  a  magistrate  act  in  » 
case  which  his  general  character  authorizes  him  to  do,  the  mere  excess  of  authority 
does  not  deprive  him  of  that  protection  which  is  conferred  on  those  who  act  in  exeen- 
tion  of  it ;  but  where  there  is  a  total  absence  of  authority  to  do  any  part  of  tbst  which 
has  been  done,  the  party  doing  the  act  is  not  entitled  to  the  protection."    Cook  r. 
Leonard,  B.  R.»  H.  7  &  8  Geo.  4,  6  B.  &  C.  854 ;  see  also  Graves  v.  Arnold,  8  Ca»P^ 
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242 ;  Theobftld  v.  Arehmortt,  B.  R.,  H.  68  Geo.  8  1  B.  &  A.  227 ;  WaUrhonse  v.  Keen, 
D.  R.,  £.  6  Geo.  4,  4  B.  &  C.  200. 

Bat  where  the  act  in  question  has  not  been  done  in  the  capacity  of  justice,  and 
cannot  be  referred  to  that  character,  but  is  wholly  diversa  intuitu,  notice  is  not  required. 
Thns  where  a  justice  of  the  peace,  who  was  also  mayor  of  a  borough,  received  a  fee 
for  granting  a  license  to  a  publican,  it  was  held  that  such  fee  could  not  have  been 
taken  by  him  in  his  character  of  justice,  and  that  he  was  not  entitled  to  notice.  Mor* 
gan  V.  Palmer,  B.  R.,  £.  6  Geo.  4,  2  B.  &  C.  729;  see  also  Umphelby  v.  Maclean,  B. 
R  ,  M.  68  Geo.  8,  1  B.  &  A.  42  ;  Lawton  v.  Miller,  B.  R.,  £.  1818,  cited  6  B.  &  C.  856 ; 
Irring  v.  Wilson,  B.  R.,  M.  82  Geo.  8,  4  T.  R.  486. 


LONG  and  Others  v.  ALLAN.*    April  22. 

In  an  action  on  a  policy  of  a  ship  warranted  to  depart  with  couToy,  if  the  ship  saili 
without  convoy,  the  assured  is  entitled  to  recoTcr  the  premium.  A  usage  in  such 
ease  to  return  the  premium,  deducting  a  half  per  cent,  is  good. 

This  was  an  action  against  an  underwriter  on  a  policy  of  insurance.  The 
first  count  in  the  declaration  stated,  that  the  plaintiffs  had  made  an  insurance 
1^2771  ^^  ^^^  ^^^^  ^^  August,  *1782,  upon  goods  on  board  a  ship  called  the 
^  -'  Jamaica,  *'  at  and  from  Jamaica  to  London,  warranted  to  depart  irith 
oonvoy  for  the  voyage,  and  to  sail  on  or  before  the  Ist  of  August :"  that  the 
defendant  underwrote  £400  on  that  policy  at  that  premium :  that  on  the  Slst 
of  July,  1782,  the  ship  sailed  from  Jamaica  for  London,  but  without  any 
convoy  for  the  voyage,  whereby  the  policy  became  void ;  by  reason  whereof 
the  defendant  became  liable  to  pay  to  the  plaintiffs  £50  8«.,  being  the  pre- 
mium he  received  for  the  said  insurance.  There  were  other  counts  for  money 
paid  and  money  had  and  received.     The  defendant  pleaded  non  assumpsit. 

The  trial  of  the  cause  came  on  before  the  Earl  of  Mansfield  at  Guildhall, 
at  the  sittings  after  last  term,  when  a  verdict  was  found  for  the  plaintiffs  with 
£48  8«.  damages,  subject  to  the  opinion  of  the  Court  on  a  case  which  stated 
that  the  defendant  underwrote  the  policy  as  stated  in  the  declaration ;  that 
the  ship  sailed  from  Jamaica  for  London  without  convoy  on  the  Slst  of  July, 
1782  ;  and  that  the  jury  found  the  constant  usage  to  be,  that  in  insurances  at 
and  from  Jamaica  to  London,  warranted  to  depart  with  convoy,  or  to  sail  on 
or  before  the  first  of  August,  where  the  ship  does  not  depart  with  convoy,  or 
sails  after  the  first  of  August,  to  return  the  premium,  deducting  a  half  per 
cent. 

Baldwin,  for  the  plaintiff. — This  is  a  stronger  case  than  any  that  has  yet 
been  determined.  Here  the  jury  have  found  that  it  has  been  customary  to 
return  the  premium,  deducting  a  part.  The  reason  of  the  case  also  is  strong 
in  favor  of  the  plaintiffs.  Stevenson  v.  Snow,  B.  R.,  M.  2  Geo.  3,  8  Burr. 
1237;  1  Blackst.  315,  318,  is  in  point,  and  there  no  usage  was  found.* 
When  the  party  runs  no  risk,  he  ought  not  in  conscience  to  retain  the  pre- 
mium. Bond  V,  Nutt,  B.  R.,  E.  17  Geo.  3,  Cowp.  601 ;  ante,  vol.  i.  p.  367  («). 
See  Park.  Ins.  530,  6th  ed. 

Grant,  contra. — This  is  a  question  on  the  construction  of  the  policy,  and 
no  usage  should  have  been  gone  into.     Loraine  v.  Tomlinson,  B.  R.,  H.  21 

r*27R1  ^^^*  ^'  ^^^'  ^^^'  ^^*  P'  ^^^'  "^^^  ^^^^  question  is,  whether  '''this  is 
^  -'an  entire  risk  or  two  different  risks.  If  the  usage  were  to  govern, 
there  might  be  two  different  determinations  on  two  policies  containing  exactly 
the  same  words.     The  insurer  takes  the  combined  risk — the  dangerous  and 

1  S.  0.  Park.  Ins.  629,  6th  ed. 

'  The  usage  found  was  to  return  a  part  of  the  premium,  without  ascertaining  what 
part.     Lord  MAHsnsLD  said  he  did  not  go  on  the  usage. 
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the  less  dangerous  portion  of  the  voyage.     When  the  risk  has  once  oommencedi 
it  cannot  be  defeated  by  a  subsequent  event.     Emerigon. 

Lord  Mansfield. — The  law  is  clear  that  where  the  risk  has  never  com- 
menced the  premium  shall  be  returned.  Where  it  has  not  been  so  held,  dif- 
ferent stages  of  the  voyage  could  not  be  made.  The  inclination  of  my  opi- 
nion has  been  on  principle,  that  where,  in  a  certain  event,  the  risk  shall  not 
be  run,  there  ought  to  be  a  return  of  premium.  But  where  there  is  a 
usage  it  makes  it  clear,  as  it  must  then  be  understood  to  be  engrafted  on  the 
policy. 

WiLLES  and  AsHURST,  Justices. — Same  opinion. 

BuLLER,  Justice. — ^The  only  question  is  whether  parol  evidence  vraa  re- 
ceivable. If  it  was,  it  is  in  this  case  decisive.  In  Bond  v.  Oonsalez,  Coram 
Holt,  2  Salk.  445,  Lord  Holt  admitted  such  parol  evidence.  You  may  re- 
ceive evidence  to  explain  or  control  the  policy.i  In  Meyer  v.  Oregson,  ante, 
vol.  iii.  p.  402,  no  usage  was  proved. 

Judgment  for  the  plaintiff.* 

>  Mr.  Justice  Bullbk  must  be  understood  to  mean  parol  evidence  of  the  usage  of 
trade ;  see  Weston  v.  Ernes,  C.  B.,  H.  48  Qeo.  8,  1  Taunt  117. 
«  See  ante,  vol.  ii.  p.  790  (n). 
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A,  and  S.  being  joint  prise  agents,  A,  is  imposed  on  by  persons  falsely  pretending  to 
be  sailors,  to  whom  he  pays  a  sam  of  money,  which  he  is  subsequently  compelled 
to  pay  again  to  the  persons  really  entitled.  B,  is  not  bound  to  contribute  to  the 
sum  so  paid. 

Assumpsit  for  money  had  and  received,  and,  on  an  account  stated,  tried 
before  Lord  Mansfield  at  Guildhall,  at  the  sittings  after  last  term,  and  a 
verdict  found  for  the  plaintiff  with  £78  2«.  2d.,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

The  plaintiff  and  the  defendant  were  appointed  by  the  captain,  officers,  and 
crew  of  his  majesty's  ship,  the  Porto,  joint  agents  of  a  Dutch  ship  called  the 
Palm-Boom,  which  '^'had  been  captured  by  the  Porto,  for  the  shares  rmtyrqi 
belonging  to  the  officers  and  crew.  The  defendant  conducted  the  I-  ^ 
whole  of  the  business  respecting  the  sale  of  the  prize,  and  paying  the 
prize-money,  and  he  had  paid  the  agent  appointed  by  the  admiral  his  eighth 
of  the  agency,  amounting  to  £97  6<.  Sd.  The  plaintiffs  share  of  the  agency 
amounted  to  £840  12<.  2d.  The  defendant  had  paid  £262  10s.  Sundry 
persons  who  personated  sailors  imposed  upon  the  defendant,  and  received  from 
him  shares  of  prize-money  due  to  sailors  to  the  amount  of  £385  2s.,  which  he 
had  been  obliged  to  repay  to  the  sailors  actually  entitled. 

The  question  stated  was,  whether  the  plaintiff  was  liable  to  contribute  his 
proportion  to  the  sum  of  £385  2s.  which  the  defendant  had  so  paid.  If  the 
Court  should  be  of  opinion  that  he  was  liable  to  contribute,  a  verdict  to  be 
entered  for  the  defendant,  otherwise  the  verdict  for  the  plaintiff  to  stand. 

Park,  for  the  plaintiff,  cited  16  Geo.  3,  c.  5^  but  was  stopped  by  the 
Court. 

Shepherd,  for  defendant. — ^The  prize-act  makes  no  difference  in  this  case. 
These  parties  are  joint  agents;  they  are  two  persons  executing  one  office. 
Willett  V.  Chambers,  B.  R.,  E.  18  Geo.  3,  Cowp.  814.  See  also  Stone  v. 
Marsh,  B.  K.,  E.  8  Geo.  4,  6  B.  &  C.  551.  The  defendant  was  imposed  on 
by  a  felony,  and  the  loss  did  not  arise  by  his  own  fraud  or  negligence. 

Lord  Mansfi£LD. — ^The  defendant  has  been  guilty  of  negligence,  and  as 
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between  him  and  the  plaintiff  the  latter  is  not  liable.  It-is  of  great  conse- 
quence to  the  public  that  the  rule  should  be  strictly  preserved.  With  re- 
gard to  third  persons;  the  plaintiff  and  the  defendant  are  both  liable. 

Judgment  for  the  plaintiff. ' 

*  So  where  a  banker  pays  a  check  which  has  been  illegally  altered  to  a  larger 
amount,  he  cannot  charge  his  customer  for  anything  beyond  the  original  amount ; 
Hall  V.  Fuller,  B.  R.,  T  7  Oeo.  4,  6  B.  &  G.  760;  unless  in  the  manner  of  drawing 
the  check  the  customer  has  himself  been  gnilty  of  Begligence.  Young  v.  Grote,  C.  B., 
T.  8  Goo.  4»  4  BiDgh.  267. 


[*280]  *PAUL  V.  EDEN  and  Another.*     April  22. 

A  seaman  enters  on  board  a  priyateer  under  an  agreement  to  rocelTe  priie-money  in 
place  of  wages,  and  that  unless  he  continue  on  board  six  months,  he  shall  forfeit 
his  right  to  priie-money.  During  the  six  months  he  is  impressed  on  board  a  king's 
ship ;  and  after  being  impressed,  entered  on  board  that  ship  and  received  bounty. 
Held  that  this  was  no  forfeiture  of  the  prize-money  to  which  he  had  become  entitled 
during  his  seryice  on  board  the  priyateer. 

This  was  an  action  for  prize-money  dne  to  the  plaintiff  as  a  seaman  on 
board  a  vessel  called  the  Enterprise,  of  which  the  defendants  were  owners,  and 
for  money  had  and  received  bj  them  to  the  use  of  the  plaintiff.  The  defen- 
dants pleaded  the  general  issue ;  and  the  trial  of  the  cause  coming  on  at  Guild- 
hall, before  the  Earl  of  Mansfield,  at  the  sittings  after  last  term,  the  jury 
found  for  the  plaintiff,  with  £7  17s.  6d.  damages,  subject  to  the  opinion  of 
the  Court  on  the  following  case. 

The  plaintiff  entered  on  board  the  Enterprise  privateer,  of  which  the  de- 
fendants were  part  owners,  for  a  cruise  of  six  months  in  the  capacity  of  a 
seaman,  and  executed  the  articles  of  agreement  for  the  cruise,  dated  the  11th 
of  October,  1778,  in  which  are  contained  the  following  clauses : — 

''Imprimis,  It  is  agreed  upon,  expressed,  and  declared,  that  the  said  cap- 
tain, officers,  and  seamen,  and  others  erjtcuting  these  presents,  shall  go  and 
serve  on  board  the  said  privateer  without  any  wages  or  salary,  but  in  lieu  and 
stead  thereof,  shall  be  entitled  to  the  respective  shares  and  proportions  of  all 
and  every  such  prize  and  prizes  as  shall  be  taken  by  them,  and  also  of  such 
bounty«money,  in  such  manner  as  is  mentioned,  set  forth^  and  expressed  in 
the  schedule  hereunto  annexed. 

"  Secondly,  That  the  said  privateer  shall  be  employed  in  a  cruise  against 
his  majesty's  enemies  for  the  space  of  six  months,  to  commence  from  her  de- 
parture from  the  Downs,  and  until  the  said  ship  shall  be  arrived  back  again 
to  the  said  port  of  London,  in  case  the  said  letters  of  mart  or  commission,  or 
any  other  commission  of  war  to  be  granted  in  lieu  thereof,  shall  so  long  con- 
tinue in  force. 

"  Eleventhly,  That  all  and  every  person  and  persons  serving  on  board  the 
said  privateer  shall  continue  on  board  the  same  for  the  space  of  six  months, 
and  be  full  six  months  at  sea  (any  time  lying  in  harbor  not  to  be  included)| 
r*2811  ^^^^  ^^^^^  departure  from  the  Downs,  if  thereto  required,  until  the 
^  -*  '^'ship's  arrival  back  again  to  the  port  of  London ;  during  which  time 
they  shall  respectively  perform  the  several  duties  which  their  respective  sta- 
^ons  shall  require,  on  pain  of  forfeiting  theiir  share  of  all  prizes  and  bounty- 
money  whatever. 

''  Thirteenthly,  That  such  forfeiture  shall  be  divided  among  the  foremast- 
men,  land-men,  and  boys  only,  according  to  their  respective  shares.'^ 

1  B.  C.  shortly  sUted,  Abbott  on  Shipping,  444,  6th  ed. 
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About  the  latter  end  of  October,  1778,  the  Enterprise  ssiled  upon  her 
intended  cruise,  and  arrived  at  Plymouth  in  the  month  of  February,  1779. 
Upon  her  coming  into  that  harbor,  the  seamen  in  general  were  cautioned  not 
to  enter,  in  case  they  should  be  impressed.  On  the  28th  of  February,  1779, 
the  plaintiff,  while  on  duty,  was  impressed  and  put  on  board  the  Milford  in 
his  majesty's  service,  and  continued  on  board  the  said  ship ;  and  on  the  9th 
of  March  following  entered  on  board  the  said  ship,  and  received  the  usual 
bounty.  Whilst  the  plaintiff  was  on  board  the  privateer  she  took  a  priie 
called  Les  Deux  Soeurs,  which  produced  £10  per  share,  and  plaintiff,  as  a 
seaman,  was  entitled  to  one  share.  The  defendants  have  advanced  and  paid 
on  the  plaintiff's  account  the  sum  of  £2  2s.  6d,  An  order  was  obtained 
from  the  Admiralty  for  the  plaintiff's  discharge  ;  and  he  was  not  restored  to 
the  privateer  on  account  of  bis  having  entered  on  board  the  Milford. 

Baldwin,  for  the  plaintiff. — ^This  case  has  been  determined  in  another 
case  in  the  Common  Pleas,  in  which  it  was  held  that  the  pluntiff  was  en- 
titled to  recover.  Price  v.  Eden.'  In  time  of  war  the  king  has  a  right  to 
the  service  *of  every  seaman,  and  the  owners  of  merchantmen  or  ncooi)! 
privateers  cannot  compel  any  person  to  enter  into  a  contract  not  to  ^  *''' 
serve  the  public.  Stat.  2  Geo.  2,  c.  36;  2  Geo.  3,  c.  31.  By  the  first-men- 
tioned statute,  no  seaman  on  board  a  merchant  ship  shall  forfeit  wages  bj 
entering  on  board  a  king's  ship.  A  privateer  does  not  differ  from  a  merchant 
ship,  and  the  prize-money  is  substituted  in  lieu  of  wages.  If  the  pluntiff 
had  oootinued  as  an  impressed  man,  it  is  not  disputed  that  he  would  have 
been  entitled.  By  his  being  impressed,  and  remaining  so  nine  days,  his 
contract  was  at  an  end,  and  he  became  suijurisj  and  had  a  right  to  enter. 

Xee,  contra,  admitted  that  the  case  had  been  so  decided  in  the  Common 
Pleas ;  but  the  parties  were  not  satisfied,  and  determined  to  bring  it  before 
this  Court.     The  act  of  parliament  does  not  seem  to  include  this  case,  and 

>  The  following  note  of  Lord  Loughborough'b  judgment  in  Price  v.  Eden  is  from 
the  note-book  of  Mr.  Justice  Bullkk. 

*'  The  proviso  is  not  confined  to  time  of  war.  In  this  case  the  defendants  contend 
that  the  plaintiff  must  forfeit  the  prise-^nney  he  has  once  earned.  Let  us  see  how 
this  case  can  be  supported.  The  articles  express  that  there  are  to  be  no  wages,  bat 
to  take  the  chance  of  the  voyage,  and  the  recompense  is  to  be  the  eventual  benefit  of 
the  prizes  that  might  be  taken. 

**  The  clause,  that  if  the  sailors  shall  not  continue  on  board  such  a  time  thej  ibill 
forfeit  their  wages,  is  usually  inserted  in  all  articles.  This  man,  after  the  priie  is 
taken  (by  no  act  of  his  own),  is  impressed.  He  afterwards  enters  on  board  themsn- 
of'War,  and  takes  the  bounty-money.  There  is  a  caution  given  him  not  to  enter,  tsd 
the  consequence  is,  that  the  order  of  the  Admiralty  restoring  the  man  to  the  priTS- 
teer  did  not  apply  to  him. 

**  It  is  contended  that  the  plaintiff's  entering  after  he  was  impressed,  being  an  act 
of  his  own,  is  a  forfeiture.  On  the  other  side  it  is  urged  that  the  2  Geo.  8,  c  31, 
exempts  the  wages  ftrom  forfeiture  if  the  man  enters  on  board  of  any  of  his  majesty's 
ships.  This  clause  is  not  confined  to  Ume.  By  law  the  king  had  a  right  to  have  the 
service  of  every  seaman,  which  right  no  agreement  can  take  away. 

<*  They  contend  that  a  privateer  does  not  come  within  the  description  of  the  act, 
which  speaks  of  merchant  ships  only.  I  can  see  no  difference.  The  merchant  ser- 
vice extends  to  all  service  except  the  king's.  Privateers  have  written  articles,  and 
are  bound  to  have  them,  as  well  as  merchantmen ;  and  if  they  were  to  sail  without 
articles,  they  would  be  liable  to  the  penalty  in  the  prior  clauses  of  the  act,  the  Utter 
clause  therefore  must  be  as  extensive  in  its  power  as  the  former.  So  is  the  purview 
of  the  act 

"  If  there  is  therefore  a  doubt  concerning  the  man's  coming  vrithin  the  vords  lad 
meaning  of  the  act,  speaking  of  merchant  ships,  the  act  being  to  deprive  a  man  by 
forfeiture  of  what  he  has  once  earned,  the  Court  will  lean  against  the  doubt,  in  his 
favor.    I  cannot  distinguish  the  prise-money  from  wages. 

**  Mr.  Justice  Gould  of  the  same  opinion. 

*'  Mr.  Justice  Heath  of  the  same  opinion." 
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there  is  plain  reason  why  it  abould  not.  The  act  is  ''  for  the  better  reguU- 
tion  of  seamen  in  the  merchant-service"  bound  on  voyages  beyond  the  sea. 
It  says  nothing  of  cruising.  It  provides  that  no  master  of  a  ship  bound 
beyond  seas  shall  carry  any  seaman  or  mariner  without  first  coming  to  an 
ai^reement  for  their  wages  under  a  penalty  of  £5.  Here  the  articles  ex- 
r^831  P^^^^y  *^y  ^^^^  ^^^J  ^^^^^  ^^^^  ^^  wages ;  and  if  privateers  are 
■-  -'  within  the  statute  of  Gko.  2,  the  captain  must  be  liable  to  the 
penalty.  In  a  case  of  Baker  v,  Jordan,  decided  last  year,  it  was  held  that 
privateers  were  not  within  the  act.  The  plaintiff  has  agreed  by  the  11th 
article  that  he  will  continue  on  board  six  months;  and  supposing  the  act 
never  to  have  been  passed,  he  clearly  would  have  forfeited  his  wages. 

The  Court  having  taken  time  to  consider,  on  this  day 

Lord  Mansfieu)  delivered  the  judgment  of  the  Court. — ^The  question 
turns  on  the  11th  article  of  the  agreement,  which  provides  that  every  sailor 
shall  continue  on  board  six  months,  under  pain  of  forfeiting  his  share  of  the 
prise.  [His  lordship  then  stated  the  facts  of  the  case.]  The  question  is, 
whether  by  this  absence  the  plaintiff  has  forfeited  his  share  of  the  prize- 
money.  It  having  been  argued  on  the  statutes  2  Geo.  2  and  2  Geo.  3,  and 
the  case  decided  in  the  Common  Pleas  having  been  mentioned,  we  took  time 
to  consider.  We  have  some  doubt  whether  the  case  comes  within  the 
statute,  but  we  are  most  clear  that  if  the  act  had  never  been  made  this  was 
not  a  forfeiture.  The  prize  having  been  taken,  the  plaintiff  acquired  a 
vested  right,  which  he  might  forfeit  by  not  continuing  on  board.  But  to 
make  an  act  of  forfeiture  the  will  must  concur.  Here  he  was  taken  by  in- 
evitable necessity,  and  it  is  the  same  as  if  he  had  been  very  ill  (see  Chandler 
V.  Grieves,  C.  B.,  H.  32  Geo.  3,  2  H.  Bl.  606  (n),  and  Abbott  on  Shipping, 
442,  5th  ed.),  or  washed  overboard.  His  entry  was  many  days  afterwards  ; 
and  if  he  had  not  entered,  he  would  have  been  carried  abroad  in  the  man-of- 
war.     It  was  motive  of  bounty  and  favor  to  let  him  enter. 

Judgment  for  the  plaintiff. 

[*284]  NEWBY  w.  WILTSHIRE.*    ApHl  22. 

A  master  is  not  liable  to  the  overseers  of  a  parish  who  have  been  compelled  to  pay 
the  amount  of  a  surgeon's  bill  for  curing  his  servant,  in  consequence  of  an  accident 
happening  to  him  in  the  parish. 

At  the  trial  of  this  cause  (which  was  an  action  on  the  case)  at  the  last 
assises  for  the  county  of  Cambridge,  before  Ashurst,  Justice,  a  verdict  was 
found  for  the  plaintiff,  with  £32  12«.  7d.  damages,  subject  to  the  opinion  of 
the  court  on  a  case  which  stated. 

That  the  defendant,  a  farmer  at  Thazted,  in  the  county  of  Essex,  and  a 
man  of  substance  and  property  there,  in  May,  1784,  sent  his  wagon  to  Cam- 
bridge, with  two  servants,  a  man  and  a  boy ;  and  in  returning  from  thence 
with  a  load  of  oats,  when  they  came  to  the  parish  of  Sawston,  in  the  county 
of  Cambridge,  the  boy  sitting  on  the  shafts  of  the  wagon,  a  cart  happened  to 
pass  by,  and  the  whip  of  the  driver  of  the  cart  touching  one  of  the  wagon 
horses  as  they  passed,  the  horse  took  fright  and  started  aside,  whereupon  the 
boy  fell  off  the  shafts  and  had  his  leg  and  thigh  fractured  by  a  wheel  of  the 
wagon  going  over  him,  so  that  he  could  not  be  removed  from  the  parish  of 
Sawston  without  endangering  his  life.  The  plaintiff,  who  was  a  parish  officer 
of  Sawston,  took  care  of  the  boy  and  employed  a  surgeon  to  attend  him, 
and  expended  in  his  necessary  maintenance  and  cure  £32  12«.  Id.,  the  sum 

»  8.  C.  2  Esp.  N.  P.  C.  730. 
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for  which  the  action  was  broaght.  The  defendant  knew  of  the  acddent  the 
same  night  that  it  happened,  and  six  weeks  afterwards  went  to  Sawstoo, 
when  he  found  the  surgeon  going  to  amputate  the  limb  that  was  fractoredy 
and  before  the  operation  asked  the  boy  if  he  consented ;  and  the  boj  con- 
senting, the  limb  was  taken  off.  The  boy  was  a  yearly  servant  to  the  defen- 
dant at  £1  10s.  a  year,  and  was  settled  at  Thazted.  After  his  care,  he 
served  out  his  year  with  the  defendant,  and  received  his  whole  year's  wages. 

The  question  was,  whether,  under  all  the  circumstances,  the  plaintiff  was 
entitled  to  recover. 

Sayer,  for  the  plaintiff. — ^The  first  question  is,  how  far  the  master  is  liable 
for  the  cure  of  his  servant  who  is  sick  by  the  act  of  God  or  accident;  the 
second,  whether,  under  the  ^particular  circumstances  of  this  case,    r«ofi^i 
the  defendant  is  not  liable.     1st.  By  the  Roman  law,  slaves  aban-   ^       -* 
doned  in  sickness  were  ipso  facto  disfranchised.     The  master  could  not  reUin 
any  part  of  the  servant's  wages  on  account  of  sickness,  and  the  servant  him- 
self is  not  liable.   R.  v,  Ghristchurch,  Burr.  S.  G.  158.     In  case  of  casual 
poor,  the  parish  where  the  accident  happens  is  liable  in  strict  justice,  but 
still  has  a  claim  upon  the  parish  where  the  pauper  is  settled.     The  parish 
where  he  is  settled  could  not  be  liable,  because  he  is  not  a  pauper.    If  tlie 
accident  had  happened  in  that  parish,  the  master  must  have  paid.    The 
master  is  the  only  person  ultimately  liable — liable  to  maintain  bis  serraot 
both  in  sickness  and  in  health.  R.  v.  Hales  Owen,  B.  R.,  T.  4  Geo.  1, 1  8tr. 
99.     If  the  servant  is  beaten,  the  master  may  recover  the  money  he  has 
paid  for  his  cure.    Everard  v.  Hopkins,  B.  R.,  T.  12  Jac.  1,  2  Buls.  332, 
Watson  V,  Turner,  Exc.  T.  7  Geo.  3,  B.  N.  P.  281. 

WiUon,  contra. — First,  the  action  is  not  maintainable  by  one  parish  officer 
alone.  It  is  not  stated  expressly  that  there  were  more,  but  it  suffioientij 
appears,  for  the  plaintiff  is  entitled  a  parUh  officer.  Secondly,  no  order  oa 
the  parish  is  stated,  and  the  payment  therefore  was  voluntary.  Simpson  v. 
Johnson^  B.  R.,  M.  19  Geo.  3,  ante,  vol.  i.  p.  7.  Thirdly,  the  action  should 
have  been  brought  either  by  the  servant,  or  by  the  surgeon  and  the  other 
persons  who  provided  the  necessaries.  A  right  of  action  cannot  be  tnos- 
ferred.  No  case  can  be  mentioned  in  which  a  parish  laying  out  money  pre- 
viously to  an  order  has  been  held  entitled  to  be  reimbursed.  The  parish 
can  have  no  relief  against  the  master  till  an  order  is  made.  Here  there  was 
no  express  undertaking  by  the  master,  and  his  circumstances  and  ability  are 
immaterial.  The  general  question  is,  whether  a  master  who  has  lost  the 
services  and  paid  the  whole  wages  of  his  servant  is  liable  to  pay  for  an  acci- 
dent arising  from  the  neglect  of  his  servant,  who  was  wrongfully  riding  on 
the  s^iafts  of  the  carriage.  There  is  no  implied  contract.  R.  v.  Christ- 
church  is  distinguishable.  There  the  sending  to  a  hospital  is  stated  as  an 
act  of  kindness,  which  it  would  not  be  if  the  master  were  bound.  The 
general  practice  of  gentlemen  sending  their  servants  to  hospitals  proves  the 
understanding  that  masters  *are  not  liable ;  for  if  they  were  it  would  rMoei 
be  a  breach  of  trust  in  the  guardians  of  the  hospitals  to  receive,  ^  -' 
and  an  act  of  meanness  in  the  master  to  send,  the  servant.  Part  of  the 
plaintiff's  claim  certainly  arises  from  the  maintenance  of  the  servant,  bat 
the  master  is  only  bound  to  maintain  him  in  his  own  house.  If  the  master 
is  liable  at  all,  it  is  to  the  servant,  and  not  to  the  parish  officers. 

Lord  Mansfield. — I  do  not  applaud  the  humanity  of  the  master.  He 
makes  no  inquiry  for  six  weeks,  and  then  passes  by  on  the  other  side.  In 
general,  from  humanity  and  kindness,  a  master  should  take  care  of  his  ser- 
vants, but  the  (question  here  is  what  is  the  law.  For  the  remedy  over  there 
is  no  authority  m  principle,  and  no  dictum  has  been  cited.     The  parish  where 
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the  aoeideni  happens  is  bonnd  to  take  care  of  the  man,  and  in  so  doing  they 
merely  do  their  duty.     I  cannot  say  that  the  master  is  bound. 

Judgment  for  the  defendant.^ 

>  The  mle  is  now  clearly  settled  that  the  OTerseers  of  the  parish  where  the  acci- 
dent happens  are  legally  liable  for  the  expenses  of  the  cure,  without  any  express 
promise;  Tomlinson  v.  Bentall,  B.  B».,  T.  7  Geo.  4,  6  B.  &  C.  788:  and  the  parish 
where  the  pauper  is  settled  is  not  liable;  Gent  v.  Tomkins,  Id.  746,  (n) ;  nor  is  it 
liable  oTer  to  the  pariah  in  which  the  accident  happened.  Atkins  v.  Banwell,  B.  R., 
T.  42  Geo.  8,  2  East,  506.  Where  the  accident  happens  in  one  parish,  and  the 
pauper  is  conveyed  (without  fraud)  into  another  parish  where  he  is  visited  by  the 
overseer,  and  attended  by  the  parish  surgeon  with  the  knowledge  of  the  overseer, 
the  latter  parish  is  liable;  Lamb  v.  Bunco,  B.  R.,  T.  66  Geo.  8,  4  M.  ft  S.  276.  And 
where  a  pauper  residing  in  the  parish  of  A.  received  during  illness  a  weekly  allow- 
ance from  the  parish  of  B.,  where  he  was  settled,  it  was  held  that  an  apothecary 
who  had  attended  the  pauper  might  recover  in  an  action  for  the  amount  of  his  biU 
against  the  overseer  of  B.,  who  expressly  promised  to  pay  it.  Wing  v.  Mill,  B.  R., 
M.  68  G.  8,  1  B.  &  A.  104.  See  also  Rex  v.  St.  Lawrence,  Ludlow,  B.  R.,  T.  2  Geo. 
4,  4  B.  ft  A.  660;  Simmons  v.  Wilmot,  cor.  Lord  Eldon,  8  Esp.  N.  P.  C.  91. 

With  regard  to  the  liability  of  the  master,  it  is  said  by  Lord  Eldon  to  have  been 
mled  by  Lord  Eenyon,  that  when  a  servant  living  under  the  roof  of  hit  nuuter  falls 
sick,  the  master  is  liable  for  medicines  provided  for  his  servant,  if  his  illness  has  not 
been  the  consequence  of  his  own  misconduct  or  debauchery.  Simmons  v.  Wilmot,  8 
Esp.  98.  The  case  alluded  to  by  Lord  Eldon  appears  to  be  that  of  Scarman  v.  Castell, 
1  Esp.  N.  P.  C.  270,  in  which  the  principal  case  was  cited  under  the  name  of  Luby  v, 
Wiltshire,  and  distinguished  by  Lord  Kenyon.  The  doctrine  of  Lord  Kenyon 
[^87]  was  however  much  ^questioned  in  Wennall  v.  Adney,  C.  B.,  M.  43  Geo.  8,  8 
B.  ft  P.  247,  where  it  was  held  that  a  master  was  not  liable  for  medical  at- 
tendance on  one  of  his  servants  at  his  mother's  house. 

As  to  the  settlement  of  the  servant  where  the  master  refuses  to  take  him  back  after 
the  accident,  see  The  King  v.  The  Inhabitants  of  Sherrington,  B.  B.,  M.  26  Geo.  8, 
ante,  p.  U. 


The  COMPANY  of  the  PROPRIETORS  of  the  Navigation  from  the 
TRENT  to  the  MERSEY  v,  WOOD.«    Aptil  25. 

The  carrier  of  goods  by  water  is  liable  for  damage  occasioned  by  running  against  an 
anchor  to  which  no  buoy  appeared  to  be  fastened. 

This  was  an  action  for  money  paid  by  the  plaintiffs,  the  owners  of  a 
vessel  called  the  Friend's  Goodwill,  to  the  use  of  the  defendant,  for  the  ex- 
pense incurred  in  recovering  certain  goods  of  the  defendant.  The  trial  came 
on  before  Nares,  Justice,  at  the  last  assizes  for  Oxford,  when  the  plaintiff 
was  nonsuited ;  and  upon  a  rule  to  show  cause  why  there  should  not  be  a 
new  trial,  the  substance  of  the  evidence  appeared  from  the  judge's  report  to 
be  as  follows : — 

The  defence  was  that  the  goods  were  tcetted  and  damaged  in  the  carriage, 
and  that  the  plaintiffs  were  not  entitled  to  recover  because  the  injury  sus- 
tained by  the  goods  was  the  consequence  of  their  own  negligence. 

John  Watkinson  said  he  had  been  a  seaman  five  years ;  that  he  was  well 
acquainted  with  the  navigation  from  Hull  to  Gainsborough.  He  saw  the 
Friend's  Goodwill  sink  on  the  opposite  side  to  where  the  Unity  brig  lay,  the 
wind  being  west-northwest,  and  the  tide  running  up  and  the  ship  with  it 
and  on  the  lee-side,  opposite  to  the  briff,  on  the  Gainsborough  side.  The 
ship  was  steering  between  the  brie  and  her  anchor :  there  was  no  buoy,  and 
the  anchor  was  not  in  its  proper  place :  it  ought  to  have  been  20  or  25  yards 
farther  from  the  brig,  and  then  there  would  have  been  room  to  have  gone  be- 
tween them.     He  supposed  those  who  were  navigating  the  ship  thought  the 

1  S.  C.  8  Bsp.  N.  P.  C.  127. 
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anchor  was  farther  from  the  brig.  As  it  did  lie,  it  would  not  bare  been  »• 
proper  to  have  steered  round  it.  There  were  several  vessels  moored  oo  the 
Gainsborough  side ;  and  if  the  ship  had  gone  on  the  other  side,  thej  murt 
have  struck  against  other  anchors.  He  looked  '*'at  the  ship  half  an  mooi 
hour  before  she  sunk,  but  could  see  no  buoy. — On  his  cross-ezamina-  ^  ^ 
tion  he  said  he  did  not  know  who,  or  how  many,  or  if  any  people  were  ob 
board  the  brig :  that  there  should  have  been  a  buoy ;  for  want  of  which,  or 
its  being  in  an  improper  place,  the  ship  was  sunk. 

John  Morden,  master  of  a  Nottingham  boat,  said  he  was  near  the  brig,  and 
saw  her  plainly.  He  saw  the  ship  come  up,  and  watched  her.  There  was 
no  buoy  to  the  brig:  if  •there  had  he  must  have  seen  it  He  thought  tbe 
ship  was  within  the  anchor,  for  he  concluded  the  anchor  itself  was  right 
The  ship  came  so  near  the  brig  as  almost  to  reach  her  rigging. 

George  Bingham  said  he  was  close  to  the  Gainsborough  side.  He  looked 
before  the  ship  came  up,  and  saw  no  buoy. 

John  Hyde  said  he  lived  at  Gainsborough,  had  been  a  master  19  yetfs, 
and  had  known  the  navigation  25  years,  and  was  perfectly  acquainted  with 
it.  There  should  have  been  a  buoy  25  or  30  yards  from  the  brig.  It  is  the 
common  custom  to  sail  between  the  anchor  and  the  vessel,  because  it  is  not 
safe  to  go  round.  With  a  leeward  wind  and  tide  it  is  right  to  keep  as  near 
the  vessel  as  possible.  The  most  skilful  navigators  always  do  so.  He  saw 
that  the  anchor  was  not  more  than  30  feet  from  the  brig,  and  the  cord  of 
the  buoy  was  so  entangled  in  the  flooks  of  the  anchor  that  the  buoy  could  not 
float.  If  the  anchor  had  been  but  ^ve  feet  under  the  water,  the  flake  or 
wake  would  have  shown  where  it  was ;  but  this  anchor  was  13  feet  under 
water.  There  is  no  stopping  a  vessel  coming  up  with  wind  and  tide,  nor  wu 
there  any  room  to  throw  the  ship  up.  He  did  not  know  of  any  insurance  is 
this  case.  The  rate  of  insurance  is  five  per  cent,  on  a  ship  for  a  year.  Some 
insure,  others  do  not.     It  is  a  very  dangerous  voyage. 

The  counsel  for  the  defendant  called  no  witnesses,  but  insisted  that  diu 
was  a  loss  the  plaintiffs  were  obliged  to  make  good ;  for  that  a  carrier  or 
hoyman  is  bound  to  make  good  every  loss  but  such  as  happens  by  the  act  of 
G^  or  the  king's  enemies. 

The  counsel  for  the  plaintiffs  contended,  that  as  there  appeared  no  negli- 

fence  they  were  entitled  to  recover :  for  as  it  is  a  dangerous  voyage,  the 
efendant  ought  to  have  insured ;  and  as  he  had  not,  his  only  remedy  was 
against  the  owner  of  the  Unity  brig,  whose  anchor  being  improperly  placed 
had  occasioned  the  loss. 

"^The  judge  stated,  that  he  was  of  opinion  that  this  was  a  loss  pAogi 
which  the  plaintiffs  were  bound  to  make  good :  that  the  defendant  L  ^ 
was  under  no  necessity  of  insuring ;  and  that  it  would  be  strange  to  say  that 
he  must  bring  an  action  to  recover  a  satisfaction  from  the  owner  of  the  brig : 
that  he  remembered  and  had  a  full  note  of  a  case  of  Dale  v.  Hall,  B.  R.,  M. 
24  Qeo.  2,  1  Wils.  281,  in  wliich  it  was  solemnly  determined  by  Lbk,  Chief 
Justice,  and  Wright,  Dennison,  and  Foster,  Justices,  that  a  hoyman  is 
liable  for  all  accidents  except  such  as  happen  by  the  act  of  God  or  the  king's 
enemies. 

Oowper  and  Brown  now  showed  cause. — ^The  only  question  is  whether  the 
proprietors  of  the  vessel  were  in  this  case  answerable.  Dale  v.  Hall.  Tbe 
plaintiffs  expended  a  large  sum  of  money  in  getting  the  goods  (flax)  cured, 
and  the  defendant  afterwards  received  them,  but  refused  to  pay  the  plaintiffs 
for  the  expense  they  had  been  put  to  in  the  curing,  and  for  which  this  action 
was  brought.  Carriers  are  liable  to  make  good  any  damage  which  happens, 
upon  this  principle,  that  they  might  otherwise  collude  with  robbers.  Where 
Iho  aot  of  God  discharges  the  earner,  it  is  because  he  has  no  remedy 
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over ;  bat  in  other  casea  he  is  put  to  his  recovery  over,  because  he  has  a 
knowledge  of  the  precise  fusts,  which  the  owner  of  the  goods  may  not  pos- 
sess. The  present  is  not  a  case  of  inevitable  necessity,  but  of  negligence  in 
a  third  person. 

Bearcro/t  and  JPlummery  contra. — This  is  a  general  question  affecting  all 
common  carriers.  They  are  the  bailees  of  goods,  and  are  liable  if  they  can 
he  fixed  with  the  smallest  degree  of  negligence  \  but  in  this  case  the  utmost 
caution  would  have  been  unavailing.  The  plaintiffs  then  having  not  been 
guilty  of  negligence,  and  the  damage  being  occasioned  by  inevitable  accident, 
the  money  expended  in  curing  the  goods  may  be  recovered. 

The  accident  arising  on  a  dangerous  sea  voyage,  visually  «n8ured  against, 

which  differs  from  land  carriage,  the  owners  of  the  goods  are  liable  unless 

there  was  some  special  acceptance  of  the  goods  by  the  plaintiffs  to  carry  them 

safely,  which  should  have  been  left  to  the  jury.     The  accidents  on  a  sea 

voyage  are  so  various  that  it  is  unreasonable  that  the  consideration  of  the 

freight  should  make  the  owners  liable.      [Lord  Mansfield. — I  wish  to 

pMQCfi  Iciiow  whether  there  is  any  ^authority  for  the  distinction  between  a 

^        -*  land  and  sea  carrier,  and  whether  the  owner  of  a  ship  is  liable  for 

pirates  ?3     Coicper. — In  Barclay  r.  Y.  Gana,*  the  owners  were  held  liable 

for  the  acts  of  a  gang  of  fresh-water  pirates,  whom  it  was  found  they  could 

not  resist. 

Lord  Mansfield. — ^This  is  a  general  question,  and  no  case  has  been  cited 
directly  in  point,  but  the  general  principle  is  clear.  The  act  of  God  is 
natural  necessity,  as  wind  and  storms,  which  arise  from  natural  causes,  and 
is  distinct  from  inevitable  accident.  The  case  of  robbers  is  established  and 
IS  extremely  strong.  In  this  case  the  injury  arises  from  the  conduct  of  a 
private  man,  and  it  may  be  said  that  there  was  some  negligence  here,  for 
there  was  a  sloop  at  anchor,  and  the  plaintiffs  should  have  looked  out  for  the 
anchor. 

WiLLES,  Justice. — ^I  am  of  the  same  opinion.  The  case  of  robbers  ex- 
tends to  pirates.  Though  negligence  is  laid  in  the  declaration,  it  is  not 
necessary  to  be  proved. 

AsHURST,  Justice. — I  lean  in  favor  of  the  rule  already  laid  down,  and  no 
authority  has  been  cited  against  it.  It  will  make  carriers  more  careful' in 
fntore.  In  the  present  case  they  were  not  free  from  negligence.  They  saw 
a  vessel  at  anchor,  and  that  anchor  must  have  been  somewhere. 

BuLLER,  Justice. — ^The  plaintiffs  have  put  this  case  on  two  grounds. 
First,  that  they  are  not  liable  generally :  Secondly,  that  a  special  acceptance 
of  the  goods  ought  to  have  been  shown.  The  general  question  has  been 
often  decided.  There  is  no  distinction  between  a  land  carrier  and  a  water 
carrier.  I  am  unwilling  to  depart  from  an  established  rule.  The  danger 
from  robbers  is  as  strong  as  this  case,  and  is  equally  inevitable,  yet  the  car- 
rier is  liable.  With  regard  to  the  second  ground,  it  cannot  be  supported ; 
for  as  to  the  freight  being  too  small  in  proportion  to  the  danger,  the  answer 
r*29l1  ^^'  ^^^^  ^^^  carrier  set  his  own  price.  I  cannot  agree  *with  my 
^  -*  brother  WiLLES,  that  negligence  need  not  be  proved.  Negligence, 
in  point  of  fact,  should  in  general  be  proved,  but  negligence  in  point  of  law 
is  sufficient  if  the  facts  proved  show  what  the  law  calls  negligence.     Here  I 

I B.  R.,  £.  24  Geo.  8,  rate,  vol.  iii.  p.  889,  and  see  note  (i)  vol.  iii.  p.  891.  •<  As 
soon  as  any  goo(U  are  put  on  board,  tiie  master  must  provide  a  sufficient  number  of 
penoni  to  protect  them ;  for,  even  if  the  crew  be  overpowered  by  a  superior  force, 
and  the  goods  stolen,  while  the  ship  is  in  a  port  or  river  within  the  body  of  a  county, 
the  master  and  owners  will  be  answerable  for  the  loss,  although  they  haTO  been 
guilty  of  neither  fraud  nor  fault,  the  law  in  this  instance  holding  them  responsible, 
f^m  reasons  of  publio  policy,  and  to  prevent  the  oombinations  that  might  otherwise 
be  made  with  thieyes  and  robbers."    Abbott  on  Shipp.  228,  6th  ed. 

Vol.  XXVL^l 
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tbink  thei 
seen  it;  i 
charged.' 


tbink  there  was  negligence.     If  there  was  a  buoy,  the  master  ought  to  hare 
seen  it;  if  there  was  no  buoy,  ^it  was  the  more  suspicions.     Bole  dis- 


>See  Forward  v.  Pittard,  B.  R.,  M.  26  Geo.  3,  1  T.  B.  27. 


ARMITAGE,  Spinster,  V.  DUNSTER.     4pr»/ 25. 

In  an  action  for  slander  per  quod,  it  is  not  sufficient  to  prore  equiTalent  words  of 
slander,  though  explained  in  the  same  sense  by  the  defendant  himself. 

This  was  an  action  for  words,  which  was  tried  before  Gould,  Justice,  at 
the  last  assizes  for  the  connty  of  Surry,  and  a  verdict  found  for  the  plaintiff. 

Mingay  obtained  a  rule  to  show  cause  why  the  verdict  should  not  be  set 
aside  and  a  nonsuit  entered ;  and  this  day  the  case  was  argued  by  PigoU  and 
Russell  for  the  plaintiff,  and  Mingay  for  the  defendant.  The  material  count 
in  the  declaration  ^among  many  others)  sot  forth  that  one  Billiter,  a  man 
of  character  and  suDstance,  had  made  his  addresses  to  the  plaintiff  in  the 
way  of  marriage,  and  that  the  defendant,  well  knowing,  &c.,  spoke  the  fol- 
lowing words  of  the  plaintiff,  viz.,  ^<  1  have  had  earned  knowledge  of  her;" 
by  reason  whereof  Billiter  declined,  &c.,  and  she  lost  her  marriage.  The 
plea  was,  Not  guilty. 

By  the  report  of  Gould,  Justice,  it  appeared  ^'that  the  plaintiff  called 
four  witnesses,  Payne,  Ash,  Billiter,  and  Hanson.  Payne  proved  that  on 
the  first  of  last  January,  at  a  club  held  at  an  alehouse  at  Peckham,  there 
was  a  public  conversation  about  Billiter's  courtship  of  the  plaintiff,  whom 
the  defendant  had  courted,  but  she  had  turned  him  off,  as  Billiter  was 
thought  a  better  match :  that  the  defendant  then  said,  '  ?ie  wa^  very  welcome 
to  ride  in  his  old  boots.'  The  witness  being  intimate  with  Billiter,  informed 
him  of  this.  At  the  next  club,'  on  the  1st  of  February,  Billiter  and  the 
defendant  being  present,  Billiter  asked  the  defendant  what  he  meant  bj 
riding  in  his  boots,  and  said  he  could  not  explain  his  meaning.  The  defen- 
dant laid  half  a  crown  that  he  could.  He  was  very  much  in  liquor,  bat 
though  drunk  *was  tender  of  the  matter.  He  was  loth  to  speak,  rtogoi 
Billiter  called  him  rascal.  He  then  said  ^  he  had  carnal  knowledge  ^  -' 
of  her,  and  would  swear  it.*  " 

Ash  saw  Billiter  and  the  defendant  together  on  the  1st  of  February,  when 
Billiter  asked  the  defendant  if  he  ever  had  carnal  knowledge  of  Sarah  Armi- 
tage (the  plaintiff),  and  he  said,  <'  Yes,  he  had ;  and  that  Billiter  was  wel- 
come to  ride  in  his  old  boots ;  that  there  was  room  enough  for  him ;  that 
she  would  not  breed."  Billiter  asked,  "  How  do  you  know  she  will  not 
breed  ?"  and  the  defendant  answered,  ^*  She  is  a  whore,  and  I  can  prove  it 
by  Hannah  Rhodes."  The  witness  then  spoke  in  favor  of  the  plaintiff's 
character,  and  proved  that  Billiter  had  courted  her. 

On  his  cross-examination  he  said,  that  they  were  all  drinking  at  the  club; 
that  he  was  there  about  three  hours ;  that  Billiter  and  the  defendant  were 
there  when  he  came ;  that  they  had  been  drinking,  but  that  the  defendant 
was  not  drunk ;  that  the  first  thing  the  witness  heard  was  Billiter  offering 
to  lay  half  a  crown  about  Sarah  Armitage,  but  he  could  not  say  what  the 
particular  subject  of  the  wager  was. 

Billiter,  after  proving  the  plaintiff*  s  situation  in  life  and  good  character, 
said  he  had  visited  her  as  a  sweetheart,  with  a  view  to  marriage,  and  that 
there  was  no  other  impediment  but  what  he  heard  the  defendant  had  said 
about  his  riding  in  the  defendant's  old  boots :  that  Payne  had  infonned  him 
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of  it :  that  OQ  tbe  first  of  Februftrj,  at  the  public  house,  Ash  sung  a  song 
about  cuckolds,  and  the  defendant  pointed  with  two  fingers  at  the  witness  : 
that  he  asked  the  defendant  what  he  meant  by  calling  the  plaintiff''s  charao- 
ter  in  question,  and  said  to  him,  **  Sow  could  you  say  that  I  was  welcome  to 
ride  in  your  old  boots  T*'  that  one  of  the  company  then  said  he  meant  (using 
a  term  importing  lying  with  her) ;  and  the  witness  then  said  to  the  defendant 
be  believed  he  could  not  prove  what  he  had  said,  and  that  he  was  a  black- 
guard fellow.  He  answered  that  he  had  said  no  more  than  what  was  true. 
The  witness  then  laid  a  wager  of  half  a  crown  that  he  could  not  prove  it ; 
and  tbe  defendant  said  he  would  swear  it,  and  could  prove  it  by  Hannah 
Rhodes:  "that  he  had  carnal  knowledge  of  Sarah  Armitage,  and  could 
prove  it*  by  Hannah  Rhodes :''  that  he  called  for  a  book  (which  the  witness 
believed  to  be  a  Common  Prayer  Book),  and  swore.  The  witness  said,  you 
picAQQ-i  have  destroyed  the  character  '''of  a  woman  who  has  as  good  a  reputa- 
■-  -^  tion  as  any  in  the  parish,  and  the  happiness  of  two  persons,  meaning 
himself  and  her.  Some  of  the  company  said,  "  If  you  marry  her  you  will 
marry  a  whore ;"  and  he  answered  that  he  believed  he  should  not  marry  her 
now.     He  then  proved  that  he  was  a  man  of  substance. 

On  his  cross-examination  he  said  he  had  paid  his  addresses  to  her  for  three 
or  four  weeks,  and  had  discontinued  them  on  what  he  heard  from  Payne ; 
that  from  what  Payne  told  him  (which  was  near  a  month  before  the  last  club) 
he  was  determined  to  break  off  and  not  to  marry  her :  that  he  was  made  the 
ridicule  of  the  whole  place ;  and  that  he  should  not  have  resumed  the  court- 
ship although  the  defendant  should  have  denied  speaking  the  words :  that  by 
*'  riding  in  his  old  boots,''  he  understood  that  the  defendant  meant  that  he 
had  been  concerned  with  the  plaintiff. 

Hanson  was  only  called  to  the  plaintiff's  character. 

The  counsel  for  the  defendant  did  not  call  any  witnesses,  but  they  objected 
that  the  words  laid  in  the  declaration,  in  themselves,  and  abstracted  from  the 
temporal  loss,  were  not  actionable,  being  only  what  is  called  spiritual  defa- 
mation :  that  it  appeared  by  Billiter's  evidence  that  he  broke  off  the  court- 
ship on  account  of  the  expression  of  the  defendant  which  Payne  had  related 
to  him ;  atid  as  there  was  no  count  containing  or  founded  upon  that  expres- 
sion, the  declaration  was  not  proved. 

The  judge  in  his  report,  after  stating  the  evidence  and  the  objection  taken, 
observed,  that  if  that  objection  had  made  a  stronger  impression  upon  his  mind 
than  it  did,  he  could  not  have  prevailed  on  himself,  where  the  proof  was  so 
strong,  to  have  nonsuited  the  plaintiff  against  the  clear  justice  of  the  case. 
But,  1st,  he  was  inclined  to  think,  that  as  the  words  spoken  by  Payne  were 
precisely  of  the  same  import  with  those  in  one  of  the  counts,  tbe  substance 
of  the  slander  was  proved,  the  evidence  making  no  difference  either  in  ag- 
gravation or  extenuation,  and  that,  with  a  proper  averment,  the  recovery  in 
this  case  might  be  pleaded  in  bar  to  an  action  on  those  words ;  2d,  that  he 
saw  this  case  in  another  and  peculiar  point  of  view,  because  the  defendant 
himself  had  explained  his  meaning  by  the  expression  proved  by  Payne  to 
have  been  "  that  he  had  had  carnal  knowledge  of  the  plaintiff." 
r*2941  *-P*ff<>^  ^^^  RwseU  showed  cause.  The  loss  of  marriage  must  be 
I-  -'  admitted  to  have  been  the  consequence  of  the  first  words,  but  these 
words  were  explained  by  the  defendant  himself  to  mean  that  he  had  had 
carnal  knowledge  of  the  plaintiff;  and  that  was  the  sense  in  which  the  words 
were  understood  at  the  time.  In  general,  the  meaning  or  explanation  of  words 
cannot  be  laid  in  the  declaration  instead  of  the  words  themselves ;  but  this 
is  a  particular  case,  for  the  words  were  so  explained  by  the  defendant  him- 
self. 
Lord  Manbydeld.— *There  can  be  no  doubt  in  the  case.    Every  honest 
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mind  must  lean  against  a  nonsuit.     Bat  it  is  impossible  here,  for  tbe  words 
as  spoken  wanted  explanation.  Bale  absolate  for  nonsuit* 

1  See  Maitland  v.  Goldney,  T.  42  Geo.  8,  2  East,  484. 


FOLEY  V.  Lord  PETEBBOBOUGH.    Apnl  26. 

It  is  not  a  bar  to  an  action  of  crim.  con.  that  the  plain tifl*  allowed  the  defendant  to 
remain  in  his  house  after  a  suspicion  of  his  wife's  fidelity  has  been  intimated  to 
him. 

This  was  an  action  for  criminal  cooTersation,  in  which  a  verdict  had  been 
found  for  the  plaintiff  at  the  last  assizes  for  Herefordshire.  A  rale  for  a 
new  trial  had  been  obtained  by  Mingay,  on  the  16th  April,  apon  the  groand 
that  the  verdict  was  against  evidence.  He  said  that  Lady  Anne  Foley  had 
been  guilty  of  infidelity  with  many  persons  before ;  that  Mr.  Foley  knew  it 
in  some  instances,  and  was  cautioned  against  Lord  Peterborough,  yet  that  he 
kept  him  in  his  house  when  his  lordship  wished  to  go,  and  told  him  not  to  be 
vain  of  Lady  Anne's  favors,  for  that  sue  shared  them  to  all  men  alike ;  thit 
he  left  him  in  the  house  alone  with  her  for  days,  and  brought  him  back  from 
Cheltenham. 

Bearcrqftf  Lee,  and  Cowper  showed  cause,  Mlngay  and  Lane  contra. 

Lord  Mansfield. — This  application  is  made  on  the  ground  that  Mr.  Foley 
connived  at  the  adultery  of  his  wife.  I  was  the  first  who  held  this  to  be  a 
bar  to  the  action  in  a  case  before  Sir  B.  Worsley's  ca^e.  But  it  is  not 
enough  that  the  husband  is  loath  to  see  what  others  see;  and  there  is  no  color 
in  the  evidence  of  any  knowledge  or  connivance  on  the  part  of  the  plaintiff. 
He  was  not  privy  to  the  former  *adultery ;  he  received  the  information  r^cogol 
with  great  agitation,  and  never  afterwards  speaks  to  Lloyd,  the  party  ^  ^ 
charged  with  it.  At  the  same  time  a  suspicion  is  intimated  of  Lord  Peter- 
borough. He  disbelieves  it,  but  orders,  out  of  decency,  that  Lady  Anne  shall 
not  again  ride  out  with  him.  None  of  the  witnesses  state  that  he  knew  « 
connived  at  the  adultery.  Bule  discharged.' 

1  <<  The  law  on  this  subject,"  says  Mr.  Justice  Bullbk,  Dnberley  o.  Gunning,  B.B., 
E.  82  Geo.  8,  4  T.  R.  657,  **  is  now  clearly  settled  to  be,  that  if  the  hosband  eonseat 
to  his  wife's  adultery,  it  goes  in  bar  of  his  action ;  if  he  be  only  guilty  of  negligeDct, 
or  even  of  loose  and  improper  conduct,  not  amounting  to  a  consent,  it  only  goes  in 
reduction  of  damages."  Lord  Kbnton  went  ftirther,  and  ruled  that  the  husband  saf* 
fering  a  connexion  between  his  wife  and  other  men  was  equally  a  bar  to  the  action  u 
if  he  had  permitted  the  defendant  to  be  connected  with  her.  Hodees  v.  Windham, 
Peake,  N.  P.  C,  89.  But  if  Uie  wife  be  a  prostitute,  and  Uie  husband  not  privy  to  it, 
it  only  goes^in  mitigation  of  damages.  Per  De  Grey,  C.  J.,  Howard  v.  Burtonwood, 
cited  1  Selw.  N.  P.  12,  4th  edition.  Smith  v.  AUiaon,  oor.  Lord  Mavsfuu),  sittisgi 
after  T.  T.,  5  Geo.  8,  B.  N.  A.  27. 


COCKING  and  Another  v.  FRAZER.«    AprU  26. 

Insurance  on  goods  with  the  usual  memorandum,  ''Com,  fish,  ftc,  warranted  free 
from  average,  unless  general,  or  the  ship  should  be  stranded."  A  quantity  of  fish, 
part  of  the  goods  insured,  was  so  much  damaged  by  the  perils  of  the  seas,  that  on 
putting  into  the  port  of  Lisbon,  on  a  survey  by  the  Board  of  Health  at  that  place, 
the  fish  was  declared  to  be,  and  in  fact  was,  of  no  value.  Held  that  this  was  not  s 
total  loss  of  the  fish. 

The  ship,  and  goods  in  the  ship,  called  the  Three  Friends,  was  insured  by 
the  plaintiffs, ''  at  and  from  St.  John's,  Newfoundland,  to  her  port  of  discharge 

1  8.  C.  Park,  Inst  161,  6Ui  ed. 
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in  Portugal/'  and  in  tbo policy  was  contained  the  usnal  memorandum,  ''that 
com,  fishy  salt,  flour  and  eeed,  were  warranted  free  from  ayerage,  unless  general, 
or  the  ship  should  be  stranded/'  The  defendant  underwrote  this  policj  for 
JCIOO.  On  the  2d  of  December  the  ship  sailed  from  St.  John's  with  a  cargo 
of  fish,  and  on  the  11th  of  the  same  month  40  quintals  of  the  fish  were  hove 
overboard  for  the  general  preservation  of  the  fish  and  cargo.  On  the  20th, 
p^^oAi  ^^  quintals  more  were  hove  overboard  for  the  same  purpose.  '*'The 
^  -*  weather  was  extremely  bad  till  the  arrival  of  the  ship  at  Lisbon  on 

the  10th  of  January,  1784,  where  a  survey  was  had  at  the  request  of  the 
captain,  who  was  also  the  consignee  of  the  fish,  by  the  Board  of  Health  at 
Lisbon,  to  whom  it  appeared,  and  in  fact  the  case  was,  that  the  fish  was  ren- 
dered of  no  value  through  the  dangers  of  the  sea.  The  ship  did  not  proceed 
from  Lisbon  on  her  destined  voyage. 

The  plaintiffs  having  brought  an  action  on  this  policy  the  defendant  pleaded 
the  general  issue,  and  also  paid  into  Court  £16  19«.  6^.  viz.  £8  15s.  per  cent. 
as  a  general  average  upon  the  cargo,  and  £8  4s.  6c2.  per  cent,  as  a  particular 
average  on  the  ship. 

The  cause  was  tried  at  Guildhall  at  the  sittings  after  last  term  before  the 
Earl  of  Mansfield,  where  a  verdict  was  found  for  the  plaintiffs,  with  £51 
5s.  damages,  subject  to  the  opinion  of  the  Court,  on  a  case  in  which  the  facts 
above-mentioned  were  set  forth. 

The  question  stated  was,  whether  the  plaintiffs  were  entitled  to  recover  the 
remainder  of  the  £100  underwritten  by  the  defendant  on  the  policy  in  ques- 
tion, as  far  as  related  to  the  cargo.  If  the  Court  should  be  of  that  opinion, 
the  verdict  was  to  stand ;  if  not,  a  verdict  to  be  entered  for  the  defendant. 

BaUiwiuj  for  the  plaintiff. — The  only  question  is,  whether  as  a  part  of  the 
cargo  was  thrown  overboard  during  the  voyage,  which  made  a  general  average, 
the  remainder  of  the  cargo,  being  destroyed  by  dangers  of  the  seas,  is  to  be 
considered  as  a  total  loss.  The  insurer  here  has  lost  the  benefit  of  the  cargo, 
one  part  of  it  being  thrown  overboard,  and  the  remainder  spoiled  and  ren- 
dered of  no  value.  The  sum  paid  into  Court  is  in  full  for  the  fish  thrown 
overboard.  It  is  now  for  the  Court  to  determine  the  use  of  the  memoran- 
dum ''  free  from  average,  unless  general,  or  the  ship  be  stranded."  It  cannot 
be  contended  that  because  the  owner  of  the  goods  has  contributed  as  to  a 
^neral  average  that  therefore  there  is  not  a  total  loss.  In  Mason  v.  Skurry, 
S.  R.,  H.  20  Geo.  3,  Park,  Inst.  160,  6th  edition,  the  question  was,  whether 
it  was  a  total  loss  where  enough  was  not  saved  to  pay  the  freight.  But  here 
there  is  nothing  saved. 

Erskine,  contra. — A  policy  of  insurance  is  a  oontract  of  indemnity  as  far 
as  it  extends,  but  the  question  is,  whether  the  undetwriter  has  undertaken  to 
r-i^qaji  indemnify  the  plaintiff  *as  far  as  the  value  of  the  fish  extends.  The 
L  -'  memorandum  is  inserted  because  no  one  would  underwrite  perishable 
goods  without  it.  The  underwriter  is  only  liable  in  one  of  two  cases,  neither 
of  which  has  happened.  Here  is  a  general  average,  and  the  underwriter  has 
paid  his  contribution.  A  total  loss  there  is  not,  nor  would  there  have  been 
even  if  instead  of  40  quintals  all  but  40  quintals  had  been  thrown  overboard. 
Total  loss  must  mean  of  the  whole  cargo,  and  not  of  a  part  of  it.  [Bulleb, 
J. — In  Mason  v.  Skurry  the  Court  thought  at  first  it  was  a  total  loss,  and  it 
went  down  to  a  new  trial  on  that  idea ;  but  on  the  second  trial  it  appeared 
clear  that  there  never  was  an  instance  of  a  payment  for  a  total  loss  in  these 
cases,  where  the  thing  existed,  though  of  no  value.]  Lord  Mansfield  then 
stopped  Mr.  Erskine,  adopting  this  idea  of  the  meaning  of  loss. 

Baldwiuy  in  reply. — The  remainder  was  as  much  a  total  loss  as  that  which 
was  thrown  overboard.  The  jurv  have  actually  found  that  the  remainder 
was  of  no  value.  In  Mason  v.  Skurry  it  was  found  that  the  remainder  was 
of  some  value. 
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Lord  Mansfield. — ^In  general  litigation  arises  from  the  parties  mistakiDg 
the  question,  and  not  understanding  the  terms  of  it.  The  memorandum  is  a 
very  old  clause  in  policies  on  perishable  goods.  The  underwriter  onlj  under- 
takes to  indemnify  against  particular  losses  where  the  ship  is  stranded.  Total 
loss  means  a  loss  of  the  goods,  and  not  of  the  value  and  condition  of  the 
goods.  Here  the  fish  comes  to  port — ^it  is  stinking;  that  is  damage  to  the 
value,  against  which  the  insurer  does  not  insure.        Nonsuit  to  be  entered.^ 

1  The  authority  of  this  case  has  been  frequently  questioned  by  Lord  Kenyon,  ia 
Barnett  v.  Kensington,  B.  R.,  £.  87  Geo.  8,  7  T.  B.  222;  by  Lord  Alranley,  in  Dyson 
V,  Rowcroft,  C.  B.,  T.  47  Geo.  8,  8  B.  &  P.  476 ;  and  by  Lord  Ellenborongh,  in  Col- 
gan  V.  London  Assnrance  Company,  M.  57  Geo.  8,  6  M.  &  S.  455.  But  see  the  lan- 
guage of  Lord  Kenyon  in  M' Andrews  v.  Yaughan,  sitk  at  G.  H.  after  H.  T.,  1798,  Park, 
Ins.  155,  6th  ectition. 


*GOODRIGHT,  Lessee  of  PARSON  v.  HERRING  and  others,  r^oofii 

April  26.  L  -^»J 

Berise  to  "R,  P.  and  his  assigns  for  and  during  the  term  of  his  natural  life,  and  from 
and  after  his  decease,  to  the  use  and  behoof  of  the  heirs  male  of  the  body  of  the 
said  R.  P.  lawfully  to  be  begotten,  and  of  the  heirs  of  the  body  of  such  heir  male 
lawfully  issuing ;  and  for  want  of  such  issue  male  of  the  said  R,  P.,  or  in  case  such 
issue  male  should  not  Uto  to  attain  his  age  of  21  years,  then,"  &c.  held  that  R.  P. 
took  an  estate  tail. 

Ejectment  tried  at  the  last  Assizes  for  the  coanty  of  Devon,  when  the 
following  case  was  reserved. 

George  Edgecomb  being  seised  in  fee  of  the  premises  in  question,  by  his 
will  bearing  date  the  19th  of  January,  1769,  and  duly  attested  for  passing 
lands,  devised  them  in  the  following  words : — 

^'I  give  and  devise  nnto  John  Herring,  of,  &c.,  and  Charles  Hawke,  of,  ic., 
their  heirs  and  assigns  (all  the  premises)  in  trust,  and  to  and  for  the  several  uses, 
behoofs,  intents,  and  purposes  hereinafter  limited,  expressed,  and  declared  of 
the  same,  that  is  to  say,  to  the  use  and  behoof  of  my  nephew  Richard  Parson, 
of,  &c.,  and  his  assigns,  for  and  during  the  term  of  his  natural  life,  and  from 
and  after  his  decease,  to  the  use  and  behoof  of  the  heirs  male  of  the  body 
of  the  said  Richard  Parson,  lawfully  to  be  begotten,  and  of  the  heirs  of  the 
body  of  such  heir  male  lawfully  issuing;  and  for  want  of  such  issue  male  of 
the  said  Richard  Parson,  or  in  case  such  issue  male  shall  not  live  to  attain 
his  ago  of  21  years,  then  to  the  use  and  behoof  of  my  nephew,  Thomas  Par- 
son, of,  &c.,  his  heirs  and  assigns  for  ever." 

The  devisor  afterwards  died  without  altering  or  revoking  his  said  will; 
and  upon  his  deatii,  Richard  Parson,  the  first  devisee,  entered  upon  the 
premises,  and  afterwards  duly  suffered  a  recovery  thereof,  and  by  will,  dalj 
executed,  devised  the  same  to  the  defendants  as  trustees,  for  the  benefit  of 
his  wife  and  daughter,  and  died  without  issue  male  in  January,  1783.  Pre- 
vious to  the  said  recovery,  the  said  Richard  Parson,  by  indenture  dated  16th 
of  January,  1771,  demised  the  premises  to  George  Parson  for  99  years,  if  he 
the  said  Richard  Parson  should  so  long  live,  in  trust  for  himself.  The  lessor 
of  the  plaintiff  was  Thomas  Parson  the  nephew  of  the  devisor,  to  whom  he 
devised  the  remainder  in  fee. 

Lawrence,  for  the  plaintiff. — ^Although  the  Court  has  referred  to  the  case 
of  Goodright  v.  Pullyn,  B.  R.,  M.  13  Geo.  1,  2  Lord  Raym.  1437 ;  and  see 
Dean  dem.  Webb  v.  Puckey,  B.  R.,  T.  33  Geo.  3,  6  T.  R.  299,  as  in  poiot, 
*yet  1  conceive  there  is  some  difference.  It  is  now  settled  that  if  rMOQi 
there  is  a  clear  intent  it  will  make  an  estate  for  life.  If  all  the  words  *-       ^ 
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in  the  will  can  Lave  effect,  they  shall.  In  Goodright  v.  Pallyn  it  was  held, 
that  the  superadded  limitation  in  fee  could  not  make  words  of  a  purchase,  for 
then  the  words  ''  heirs  male"  would  he  rejected.  Here  the  superadded  limi- 
tation is  very  different  from  the  first  limitation,  and  there  is  no  douht  to  what 
it  refers.  I  conceive  that  the  words  '<  heirs  male"  mean  first  and  other  sons. 
If  it  is  not  construed  to  he  a  life  estate,  the  subsequent  limitation  must  be 
rejected.  This  is  similar  to  the  case  put  by  Anderson  in  Shelley's  case,  1 
Co.  95  b.  With  regard  to  the  intent,  Bagshaw  r.  Spencer,  1  Ves.  sen.  142 ; 
2  Atk.  246;  1  Coll.  Jur.  378,  is  in  point.  [Cur.— That  was  a  trust  estate, 
and  the  case  does  not  apply.]  The  second  limitation  here  is  in  tail  general, 
the  first  in  tail  male.  The  testator  therefore  meant  that  the  first  words 
should  be  words  of  purchase.  Besides,  he  had  in  contemplation  a  dying 
within  21,  which  is  not  like  an  indefinite  failure  of  issue. 

Butty  contra. — This  case  is  fully  within  the  principle  of  Goodright  v, 
Pullyn. 

Lord  Mansfield. — ^In  the  times  of  tenure  it  was  a  rule  that  an  estate 
should  not  be  limited  to  an  ancestor  with  a  remainder  to  his  heir,  because  it 
destroyed  the  rights  of  tenure.  Since  that  time  the  Courts  have  inclined  to 
narrow  the  rule,  because  the  reason  upon  which  it  was  grounded  has  ceased, 
and  words  of  limitation  may  in  many  cases  be  words  of  purchase.  But  this 
is  within  the  principle  of  adjudged  cases.  In  Ambrose  v,  Hodgson,  ante, 
vol.  i.  p.  337,  the  Court  for  the  sake  of  certainty  adhered  to  the  rule  esta- 
blished. 

WiLLES  and  Ashurst,  Justices,  were  of  the  same  opinion. 

BuLLER,  Justice,  mentioned  King  v.  Burchell,  ambl.  379,  cited  2  Burr. 
1103  ;  4  T.  R.  396  (u).  Postea  to  the  defendant.' 

>  The  present  is  a  middle  ease  between  the  case  put  by  Anderson,  where  the  second 
limitation  to  the  heirs  is  narrower  than  the  first,  and  the  cases  cited  of  Goodright  v. 
Pallyn  and  Ring  t.  Burchell,  where  the  second  limitation  is  in  fee,  Here  the  first 
limitation  is  in  tail  male,  the  second  limitation  in  tail  general,  and  the  case  therefore 
comes  within  the  principle  of  Goodright  v.  Pullyn,  and  King  v.  Burchell,  according  to 

the  reasoning  of  Mr.  Fearne.  **  There  does  not  appear  *to  be  the  same  incon- 
[*300]  sistency  in  construing  the  first  words,  which  describe  heirs  special,  to  be  words 

of  limitation,  where  the  superadded  words  extend  to  heirs  general,  as  there 
is  where  the  first  words  and  those  engrafted  on  them  distinguish  two  different  incom- 
patible courses  of  descent,  and  would  not  carry  the  fee  to  the  same  persons.  In  the 
latter  case  it  is  absolutely  impossible  by  any  implied  qualification  to  reconcile  the 
superadded  words  to  those  preceding  them  so  as  to  satisfy  both  by  construing  the 
first  as  words  of  limitation;  whereas  in  the  former  case  the  superadded  words  are  not 
contrary  to  or  incompatible  with  the  preceding,  but  in  their  general  sense  include 
them ;  and  there  is  no  improbability  in  the  supposition  that  they  were  used  by  the 
testator  in  the  same  qualified  sense  as  the  preceding,  and  then  both  may  be  satisfied 
by  taking  the  first  as  words  of  limitation." — Fearne  on  Cent.  Rem.  188,  7th  edition. 


The  KING  v.  The  Inhabitants  of  THAMES  DITTON.»     April  27. 

A  negro  brought  into  this  country  by  her  master,  and  continuing  to  serre  him  here 
for  a  year,  does  not  gain  a  settlement,  for  there  is  no  hiring. 

Charlotte  Howe  was  removed  under  an  order  of  two  justices,  from  the 
parish  of  Thames  Ditton,  in  Surrey,  to  the  parish  of  St.  Luke's,  Chelsea,  in 
Middlesex.  Upon  an  appeal  to  the  Court  of  Quarter  Sessions  for  Surrey,  the 
order  was  quashed,  and  the  following  facts  stated : 

>  S.  C.  2  Bott,  209,  6th  edit ;  from  Seijt.  WUson's  MSS. 
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The  pauper  was  bought  in  America  by  Captain  Howe  as  a  negro  slavet  and 
by  him  brought  to  Eogland  in  1781.  In  November,  1781,  Captain  Howe 
went  to  live  in  the  parish  of  Thames  Ditton,  and  took  the  pauper  with  him, 
and  she  continued  with  him  there  in  his  service,  till  the  7th  of  June,  1783, 
when  he  died,  soon  after  which  the  pauper  was  baptized  at  Thames  Ditton, 
and  she  continued  to  live  with  his  widow  and  executrix,  who  soon  afterwards 
removed  to  the  parish  of  St.  Luke's,  Chelsea.  There  the  pauper  continued 
to  live  with  her  as  before  for  five  or  six  months,  when  she  left  her. 

The  ground  of  the  order  of  removal  was  that  the  pauper  had  served  the 
last  forty  days  at  the  parish  of  St.  Luke's,  Chelsea. 

Palmer  showed  cause.  He  contended  that  there  was  no  hiring  found  upon 
the  service  in  Chelsea,  nor  any  fact  from  which  a  hiring  could  be  implied. 
That  there  is  no  *case  in  which  this  Court  will  imply  a  hiring  gene-  r^QAi-i 
rally;  though  if  a  hiring  is  found,  the  court  will  imply/a  hiring  for  a  ^  -' 
year.  That  here  there  is  no  contract  nor  anything  from  which  a  contract  can 
be  implied.  He  submitted  that  as  he  was  to  support  the  negative,  the  other 
side  should  begin.     And  of  this  opinion  was  the  Court. 

Lee^  Mingay,  and  G,  Band,  contra.  The  pauper  was  to  be  considered  tbe 
servant  of  Captain  Howe  during  his  life,  and  the  life  of  his  widow  after  his 
death.  The  legislature  could  not  mean  to  exclude  the  particular  case  of  this 
negro.  The  general  scope  of  the  acts  is  that  no  settlement  shall  be  gained 
by  a  service  of  an  indefinite  duration,  which  would  be  to  impose  too  heavy  a 
burden  on  the  parish.  But  where  by  the  situation  of  the  parties  the  pauper 
is  bound  to  perform  a  permanent  service,  the  master  is  bound  to  keep  him. 
The  Court  has  never  decided  that  a  negro  brought  to  England  is  there 
under  an  obligation  to  serve.  [Lord  Mansfield. — The  determinations  go 
no  further  than  that  the  master  cannot  by  force  compel  him  to  go  out  of  the 
kingdom.]  Tbe  pauper  remained  his  master's  servant.  Suppose  a  man  were 
to  serve  '<  so  long  as  his  master  provides  necessaries  for  him,"  as  Grotius  puts 
it,  De  jure  belli,  &c.  b.  2,  c.  5,  s.  29,  part  2.  There  is  nothing  in  the  laws 
of  England  contrary  to  this.  It  appears  in  this  case  that  the  pauper  has 
lived  as  a  servant  from  year  to  year,  and  therefore  is  to  be  considered  as  a 
servant  as  far  as  the  laws  of  England  will  permit  It  would  be  hard  if  a 
person  of  this  description  should  not  be  maintained  and  taken  notice  of  by 
the  law.  [Lord  Mansfield. — In  the  case  relating  to  villeins,  it  was  held 
that  the  lord  could  not  by  force  take  them  out  of  the  country.]  This  kind 
of  service  imports  a  particular  hiring  much  more  strongly  than  a  bare  service 
for  a  year.  [Lord  Mansfield. — The  case  of  Somerset,  Howell's  State 
Trials,  vol.  xx.  p.  1,  is  the  only  one  on  this  subject.  Where  slaves  have 
been  brought  here,  and  have  commenced  actions  for  their  wages,  I  have 
always  nonsuited  the  plaintiff.]  Tbe  condition  of  slavery  is  not  totally  re- 
scinded by  the  coming  to  England.  With  regard  to  the  right  to  wages  it 
still  subsists.  1  Blackst.  Com.  425.  But  wages  are  no  necessary  part  of 
the  contract  for  the  purposes  of  a  settlement.  It  cannot  be  contended  that 
this  was  a  voluntary  *hiring,  and  therefore  not  a  service ;  and  if  the  r^oeuy\ 
service  with  the  captain  be  admitted,  it  continues  with  his  widow.  The  ■-  -" 
odious  part  of  slavery,  which  is  contrary  to  the  laws  of  England,  determines 
on  the  slave  coming  to  England  ;  and  if  the  relationship  of  master  and  ser- 
vant subsists  on  the  coming  to  England,  the  master  has  the  common  legal 
remedy  for  his  servant  being  taken  from  him  per  quod  servitium  amisit; 
Chamberiain  v.  Harvey,  B.  R.,  H.,  P.  &  G.,  W.  3 ;  Carth.  396 ;  1  Lord 
Baym.  146  ^  5  Mod.  186,  S.  C;  and  see  Forbes  i?.  Cochrane,  B.  R.,  M.  Oeo. 
4, 2  B.  &  C.  458.  The  reason  why  a  negro  is  not  entitled  to  wages  is  be- 
cause there  never  was  a  contract  for  wages,  but  wages  are  not  essential  to 
make  a  settlement. 
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liord  Mansitsld. — ^We  will  not  trouble  Hr.  Palmer.  The  poor  law  is  a 
BubsistiDg  positive  law,  enforced  by  statutes  which  began  to  be  made  about 
the  time  of  Queen  Elizabeth,  when  Tilleinage  was  not  abolished,  and  villeins 
in  gross  may,  in  point  of  law,  subsist  at  this  day.  But  the  change  of  cus- 
toms and  manners  has  effectually  abolished  them  in  point  of  fact.  The  sta- 
tutes do  not  relate  to  them,  nor  had  they  them  in  contemplation.  The  present 
case  is  very  plain.  For  the  pauper  to  bring  herself  under  a  positive  law  she 
xnust  answer  the  description  it  requires.  Now  the  statute  says  there  must 
be  a  hiring,  and  here  there  was  no  liiring  at  all.  She  does  not  therefore 
come  within  the  description.  Bule  discharged.^ 

1  See  R.  9.  St  Mary,  Guilford,  E.  26  Geo.  8,  2  Bott,  209,  6th  ediUon. 


PIGOT  v.  WHITE  and  Another.     May  8. 

An  admiral  who  supersedes  another  admiral  and  takes  him  under  command  is  entitled 
to  l-8th  part  of  prixes  captured  after  hia  taking  such  command,  but  under  orders 
issued  by  the  admiral  who  has  been  superseded. 

Action  for  money  had  and  received.     Plea,  Non  Asstumpnt. 

On  the  trial  before  Lord  Mansfield,  at  the  sittings  at  Guildhall  after 
last  term,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case : 

1^3031  *^^  April,  1782,  the  plaintiff  was  appointed  by  the  Lord  Commis- 
I-  -'  siooers  of  the  Admiralty  commander-in-chief  of  his  majesty's  fleet  on 
the  West  India  station.  By  instructions  from  the  Admiralty,  bearing  date 
the  Ist  of  May,  1782,  he  was  directed  to  proceed  as  expeditiously  as  possible 
to  the  West  Indies,  repairing  in  the  first  instance  to  Barbadoes,  and  from 
thence  in  search  of  Admiral  Rodney  (if  he  should  not  find  him  at  that  island; 
or  sooner  fall  in  with  him),  wherever  he  might  hear  of  him,  and  follow  his 
orders  till  ho  should  give  up  to  the  plaintiff  the  command  of  his  majesty's 
ships  and  vessels,  when  the  plaintiff  was  to  take  the  said  command  upon  him, 
and  to  employ  the  said  ships  and  vessels  as  well  as  such  others  as  might  from 
time  to  time  be  put  under  his  orders  in  the  best  manner  he  should  be  able, 
for  the  security  and  protection  of  his  majesty's  islands  in  the  West  Indies, 
and  his  possessions  in  North  America,  and  also  the  trade  of  his  majesty's  sub- 
jects agreeable  to  the  instructions  which  had  been  given  to  the  said  Admiral 
Rodney  on  that  head,  dated  the  6th  of  the  preceding  December,  attested 
copies  of  which,  as  well  as  of  all  other  instructions  or  directions  given  to  him, 
which  remained  in  the  whole  or  in  part  unexecuted,  he  was  directed  to  de- 
liver to  the  plaintiff.  By  the  instructions  given  to  Lord  Rodney  above 
referred  to,  and  to  which  the  plaintiff  was  to  conform,  he  was  directed,  if  he 
discovered  by  the  preparations  of  the  enemy,  or  should  have  any  other  good 
reason  to  believe  that  an  act  was  meditated  against  his  majestv's  possessions 
in  North  America,  to  proceed  with  the  whole  or  such  part  of  the  force  under 
his  command  as  he  should  judge  necessary,  to  reinforce  the  squadron  on  that 
station ;  and  the  admiral  was  directed  in  the  month  of  July,  or  sooner  if  the 
enemy  should  quit  the  Leeward  Islands  before  that  time,  to  detach  such  part 
of  his  force  as  could  be  spared  from  the  immediate  defence  of  the  said  islands, 
or  proceed  with  it  himself  to  North  America  to  join  the  squadron  there,  and 
to  remain  there  until  the  first  full  moon  in  October,  or  so  long  as  the  enemy's 
fleet  should  continue  in  those  seas.  In  July,  1782,  the  plaintiff,  in  pur- 
suanoe  of  those  instructions,  set  sail  with  his  whole  fleet  for  North  America, 
and,  on  the  7th  of  September,  being  arrived  off  New  Tork;  took  Admiral 
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Digbj,  who  was  commander-in-cbief  upon  the  North  American  station,  under 
his  command,  as  being  the  said  Admiral  Digby's  senior  officer,  and  continued 
to  act  as  *commander-in-chief  there  until  October  following  j  Admiral  rtOAi-i 
Pigbj  remaining  with  him,  and  acting  as  a  subordinate  officer  during  *-  ^ 
the  whole  of  that  time.  Before  the  7th  of  September,  1782,  Admiral  Digby 
had  sent  out  several  of  the  ships  under  his  command  to  cruise  against  the 
enemy,  and  such  cruisers  after  the  7th  of  September,  and  while  Admiral 
Digby  and  his  whole  fleet  were  under  the  command  of  the  plaintiflp  as  the 
senior  flag-officer,  took  several  prizes,  whi<;h  were  carried  into  New  York,  and 
there  regularly  condemned  and  sold  by  the  defendants,  who  were  appointed 
the  prize  agents.  The  7tb  and  8th  Articles  in  the  general  naval  instructions 
established  by  his  majesty  in  council  are  as  follows : 

Art.  7th. — '<Wben  any  flag-officer  or  captain  shall  meet  at  sea  or  in 
foreign  parts  with  a  superior  or  senior  officer,  he  shall  show  him  the  orders 
he  is  under;  and  if  such  officer  should  take  upon  him  to  give  him  other  orders 
for  his  majesty's  service,  he  shall  obey  him." 

Art.  8th. — "No  superior  or  senior  officer  shall  detain  a  junior,  or  give 
him  any  delay,  or  divert  him  from  pursuing  his  instructions,  unless  it  shall 
be  absolutely  necessary  for  his  majesty's  service ;  and  in  such  case  he  shall 
send  by  the  flrst  opportunity  a  copy  of  the  orders  he  has  given  him,  with  hb 
reasons  for  so  doing,  to  the  secretary  of  the  Admiralty." 

By  the  several  proclamations  for  the  distribution  of  prizes  taken  during 
the  late  hostilities  it  is  declared  that,  in  case  any  prize  shall  be  taken  by  any 
ship  under  the  command  of  a  flag  or  flags,  the  flag-officer  or  officers  actually 
on  board,  or  directing  and  assisting  in  the  capture,  shall  have  one-eighth  part, 
to  be  paid  in  the  proportions  and  under  the  regulations  therein  mentioned, 
which,  as  far  as  they  can  affect  the  present  question,  are, 

1.  That  a  flag-officer,  commander-in-chief,  where  there  is  but  one  upon 
service,  shall  have  to  his  own  use  one-eighth  of  the  prizes  taken  by  ships 
under  his  command. 

2.  That  a  flag-officer  sent  to  command  at  Jamaica  or  elsewhere  shall  have 
no  right  to  any  share  of  prizes  taken  by  ships  or  vessels  employed  there  be- 
fore he  arrives  at  the  place  to  which  he  is  sent,  and  actually  takes  upon  him 
the  command. 

3.  That  when  more  flag-officers  than  one  serve  together,  the  eighth  part  of 
the  prizes  taken  by  any  sbips  or  vessels  *of  the  fleet  or  squadron  shall  pteoAc-i 
be  decided  in  the  following  proportions  : — If  there  be  but  two  flag-  •-  ^ 
officers,  the  chief  shall  have  two-thirds,  and  the  other  the  remaining  third ; 
but,  if  the  number  of  flag-officers  be  more  than  two,  the  chief  shall  have  only 
one-half,  and  the  other  half  shall  be  equally  divided  amongst  the  other  flag- 
officers. 

The  Admiral's  eighth  part  of  the  prizes  in  question  amounted  to  £16,527 
11«.  2d.f  New  York  currency,  being  £9,366  10«.  9d.  sterling,  which,  by  the 
consent  of  all  parties  interested,  was  laid  out  by  the  defendants  in  the  pur- 
chase of  £16,952  6«.  6d,  three  per  cent.  Consolidated  Annuities,  which  are 
now  standing  in  the  defendants'  names  to  abide  the  event  of  this  suit  The 
plaintiff  claims  one-half  of  the  said  annuities,  and  has  brought  this  action 
for  the  recovery  thereof,  and  of  one-half  of  the  dividends  accrued  thereon 
since  the  same  were  purchased. 

The  question  stated  for  the  opinion  of  the  Court  was,  "  whether  under 
these  circumstances  the  plaintiff  was  entitled  to  share  in  the  prizes  so  taken, 
as  senior  flag-officer." 

If  the  Court  should  think  him  so  entitled,  the  verdict  to  be  entered  for 
the  plaintiff,  with  damages  to  the  value  of  one-half  of  the  said  annuities  and 
dividends ;  otherwise  the  verdict  to  be  entered  for  the  defendant. 
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On  the  argument,  the  parties  were  to  be  at  liberty  to  refer  to  the  proola- 
mationa  and  other  papers  mentioned  in  the  case. 

Piyati  for  the  plaintiff. — ^The  question  is  whether  tlie  plaintiff  is  entitled 
to  a  share  of  prizes  taken  while  he  was  at  New  York,  by  cruisers  sent  out 
by  Admiral  Digby  before  the  plaintiff  arrived  from  the  West  Indies.  The 
real  parties  are  Admiral  Pigot  and  Admiral  Digby : — ^the  defendant  is  merely 
a  prize-agent  and  stakeholder.  The  prizes  were  taken  after  Admiral  Pigot 
arrived  and  had  the  command.  The  proclamation  only  says  he  shall  have 
no  share  of  prizes  taken  before. 

Er%k\ne^  contra. — The  first  part  of  the  proclamation  as  to  flag-officers  pro- 
vides that  they  must  be  on  board,  or  directing  and  assisting  in  the  capture. 
A  flag-officer  to  entitle  himself  must  have  taken  on  himself  the  command  of 
the  vessel  making  the  capture. — ^That  vests  the  right.  If  Admiral  Digby 
had  been  coming  out  to  reinforce  Admind  Pigot,  and  taken  prizes  within 
his  limits.  Admiral  Pigot  would  have  had  no  share  till  he  had  actually  taken 
1^3061  '^^"'^^^^  *Digby  under  his  command.  The  principle  seems  to  be 
^  -*    that  every  Admiral  shall  have  the  fruit  of  his  own  orders.     But  in* 

dependently  of  this  construction  of  the  proclamation,  Admiral  Pigot  took  the 
command,  not  by  relieving  him,  but  merely  as  his  senior  officer.  Admiral 
Digby  still  continued  commander-in-chief  of  the  American  squadron,  but 
was  obliged  to  receive  orders  from  Admiral  Pigot  as  senior  officer.  This  is 
like  the  case  of  Commodore  Elliot,  who  continued  to  share  as  flag-officer, 
though  he  was  obliged  to  strike  his  pendant  on  the  arrival  of  Captain  Col- 
lingwood.  If  the  plaintiff  be  right,  he  may  share  on  two  stations,  and  he 
would  have  a  motive,  should  there  be  such  an  authority  in  his  orders,  to  go 
without  necessity  to  another  station. 

Lord  Mansfield. — ^Though  I  intimated  no  opinion  at  Nisi  Prius,  yet  I 
formed,  when  the  case  was  opened,  a  very  clear  one.  The  question  does  not 
admit  of  a  doubt.  The  value  of  prizes,  and  the  appearance  of  hardship  in 
particular  cases,  have  occasioned  many  regulations  since  the  reign  of  Queen 
Anne,  when  prizes  were  first  given  to  the  captors.  But  the  present  question 
has  never  been  doubted.  An  officer  sent  to  a  station  has  been  thought  en- 
titled before  he  arrives,  but  that  idea  has  been  corrected.  He  is  entitled 
from  his  arrival,  no  matter  by  whom  the  orders  were  given.  The  words  on 
board  mean  in  service.  Admiral  Pigot  went  by  order,  and  took  Admiral 
Digby  under  his  command,  and  was  still  in  command  when  the  prizes  were 
taken.     There  cannot  be  a  doubt. 

WiLLES,  AsHuasT,  and  Bulleb,  Justices,  were  of  the  same  opinion. 

Pofita  to  the  plaintiff. 

DOE,  Lessee  of  MOUNT,  v,  KOBERTS.    May  8. 

In  the  oouTeyance  of  an  estate  there  was  a  covenant  that  the  premises  were  free 
from  incumbrances  except  particular  leases.  QucBre,  Whether  these  words  affirm 
the  leases,  and  whether  parol  evidence  is  admissible  to  show  it  was  so  intended. 

Lease  under  power  to  lease  in  possession  was  dated  in  March  to  hold  from  Michael- 
mas, but  not  deliYered  till  Michaelmas.    Semble,  the  lease  is  good. 

Ejectment,  tried  before  Nabes,  Justice,  at  the  last  assizes  for  Berkshire. 
The  jury  found  a  yerdiot  for  the  defendant,  and  in  the  beginning  of  the 
term  a  rule  was  obtained  to  show  cause  why  there  should  not  be  a  new  trial. 

The  report  of  the  evidence  was  to  the  following  effect : 
r^^OT!       *'^^^  premises  were  the  estate  of  Sir  Robert  Smith,  and  on  his 
I-        -■    marriage,  an  annuity  of  £900  was  secured  upon  them  to  his  wife  for 
life.     In  1787,  by  proper  conveyances;  to  which  Sir  Robert,  his  lady,  her 
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father  and  brother,  and  his  eldest  son,  Henrey  Smith,  were  parties,  they 
were  settled  on  Sir  Robert  for  life,  remainder  to  trustees  to  secure  the 
annuity  of  £900,  remainder  to  Hervey  Smith  in  tail,  with  remainder  oTer, 
and  a  power  reserved  to  Sir  Robert  to  grant  leases  for  twenty-one  yean  in 
possession,  and  not  in  reversion,  so  as  on  such  leases  the  best  and  most  usual 
yearly  rent  should  be  reserved.     During  the  father's  lifetime,  Hervey  Smith, 
by  an  agreement  with  John  Dawes,  reciting  the  yearly  rent  to  be.XoOO,  or 
thereabouts,  in  consideration  of  £5000,  covenanted  to  sell  his  remainder  in 
tail  to  Dawes,  and  to  make  a  good  title ;  and,  after  his  father's  death,  to  do 
any  act  that  might  be  required  to  bar  the  estate-tail,  and  vest  the  fee-simple 
in  Dawes.     Dawes  afterwards  declared  himself  a  trustee  for  Mount,  and  con- 
veyed his  right  to  him,  and  in  1783,  Mount  paid  £1000,  which  then  remained 
due  of  the  £5000,  the  rest  having  been  paid  by  Dawes ;  and  because  it  was 
alleged  that  the  rent  exceeded  £500  a  year,  agreed  to  pay  an  additional  £500. 
Sir  Robert  being  offended  with  his  son  for  having  sold  his  remainder,  in  the 
year  1781,  made  a  lease  to  the  defendant,  bearing  date  the  5th  of  March  in 
that  year  for  twenty-one  years,  to  hold  from  Michaelmas  next  ensuing  the 
day  of  the  date,  but  in  fact  not  executed  till  November.     After  Sir  Robert's 
death,  the  defendant  attorned  to  Mount,  but  Hervey  Smith  (then  Sir  Hervej] 
being  called  upon  to  suffer  a  recovery,  refused,  on  which  Mount  filed  a  bill 
against  him  to  oblige  him  to  do  so,  and  he  a  cross-bill  to  be  relieved  against 
the  bargain  as  obtained  by  fraud  and  undue  means  in  the  name  of  another 
person,  and  without  consideration.     Before  any  answers  were  put  in  to  these 
bills,  a  compromise  was  proposed  by  the  solicitor  for  Monnt,  which  took 
place,  and  a  recovery  was  suffered,  and  deeds  of  lease  and  release  executed, 
bearing  date  the  9th  and  10th  of  July,  1785,  by  which,  after  reciting  the 
bill  and  cross-bill,  and  the  recovery,  Sir  Hervey  Smith,  in  order  to  pat  ao 
end  to  all  suits,  and  in  consideration  of  a  further  sum  of  £2000,  conveys  to 
Mount  all  the  premises  in  fee  free  from  all  incumbrances,  except  the  leases 
granted  by  Sir  Robert  Smith,  and  it  was  likewise  thereby  agreed  that  Mount 
^should  receive  the  rents  from  Michaelmas  preceding,  being  the  time   p^oAoi 
of  the  last  payment.     It  appeared  by  evidence  which  the  learned   ^       ^ 
judge  admitted,  that  Mount's  solicitor  was  apprised  of  the  lease  to  the  defen- 
dant and  others  under  tho  same  circumstances,  that  the  executrix  of  Sir 
Robert  ^who  would  have  been  entitled  to  the  rent  due  from  the  Michaelmas 
till  his  aeath,  amounting  to  at  least  £100);  and  also  that  Sir  Hervey  woald 
not  consent  to  the  last-mentioned  deeds,  without  the  insertion  of  the  excep- 
tion ;  that  it  was  fully  understood  and  agreed  at  the  time  of  the  execution  of 
the  deeds,  that  the  leases  should  never  be  disputed.  Besides  the  above  evidence, 
witnesses  were  examined  on  both  sides  concerning  the  value  of  the  lands,  the 
lessor  of  the  plaintiff  endeavoring  to  show  that  the  reserved  rent  was  not 
agreeable  to  the  power.     As  soon  as  the  lease  was  produced,  it  was  objected 
that  it  was  made  to  commence  in  futuroj  and  therefore  contrary  to  the  power, 
and  void.     It  was  answered  that  the  deed  only  took  effect  from  the  deliver 
in  November,  and  for  this  purpose  were  cited  Ofley  v.  Hicks,  Cro.  Jac.  263, 
and  2  Inst.  674.     The  judge  declined  to  determine  the  point  at  Nisi  Prios, 
and  permitted  the  cause  to  proceed;  and  after  summing  up  the  evidence,  he 
put  this  preliminary  question  to  the  jury ;  viz..  Whether,  supposing  the  leases 
void  in  point  of  law  or  equity,  the  lessor  of  the  plaintiff  had  not  agreed  to 
take  the  estate  subject  to  them,  he  having  a  consideration  for  so  doing. 
Their  answer  was,  "  That  it  appeared  to  them  that  whatever  objections  there 
might  be  to  the  leases,  the  lessor  of  the  plaintiff  contracted  and  agreed  never 
to  take  advantage  of  them."     Upon  this  the  verdict  was  taken  for  the  defen- 
dant. 

In  the  case  of  Doe  o.  Butoher,  B.  R.;  M.  19  Geo.  3, 1  Dougl.  51,  notice 
was  given  upon  that  ground. 
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Mtlle$  showed  eaase  in  support  of  the  verdict,  and  contended,  that  at  all 
events,  as  the  lessor  of  the  plaintiff  had  accepted  of  an  attornment  from  the 
defendant,  he  was  bound  to  consider  him  as  tenant  from  year  to  year,  and  to 
^ve  him  six  months'  notice  to  quit,  which  not  having  done,  the  defendant 
iras  entitled  to  keep  his  verdict.  [Lord  Mansfikld. — If  it  appear  on  the 
whole  that  no  injustice  has  been  done,  the  Court  will  not  grant  a  new  trial. 
r*3091  ^^^'®  ^^^  ^^^  questions  here  on  the  merits ;  viz.,  1.  Whether  *the 
I-  ^  lease  is  good  under  the  power ;  2.  Whether .  the  lessor  of  the  plain- 
tiff, having  bought  the  estate  subject  to  the  leases,  and  having  received  a 
consideration  for  them,  is  not  precluded  from  cidling  them  in  question.] — 1. 
The  lease  had  no  effect  till  the  delivery,  and  therefore,  though  the  commence- 
ment was  subsequent  to  the  date  appearing  on  the  face  of  the  instrument,  it 
vras  in  fact,  and  in  legal  operation,  a  lease  in  possession,  and  not  in  reversion. 
2.  The  lessor  of  the  plaintiff  is  precluded  from  taking  advantage  of  the 
defective  execution  of  the  power,  if  such  defect  exists  in  point  of  law,  both 
by  the  exception  in  the  conveyance,  and  by  what  is  proved  to  have  passed 
relative  to  that  exception,  and  the  consideration  given  for  it.  [Buller, 
Justice. — How  can  you  support  the  admissibilitv  of  that  parol  evidence  ?] 
The  ambiguity  in  the  words  of  the  exception  renders  an  explanation  by  oral 
testimony  admissible  and  necessary. 

Lord  Mansfield. — There  is  considerable  weight  in  the  argument  that  the 
lease  took  effect  only  from  the  delivery,  and  was  therefore  a  Tease  in  posses- 
sion within  the  words  of  the  power.  The  best  way  will  be  to  grant  a  new 
trial,  that  the  case  may  be  thrown  into  the  form  of  a  special  verdict. 

BuLLER,  Justice. — There  was  evidence  relative  to  the  amount  of  the 
reserved  rent  which  «the  jury  did  not  consider,  and  therefore,  though  the 
Court  should  be  with  the  defendant  on  the  question  on  the  commencement  of 
the  lease,  Campbell  v.  Leach,  Ambl.  740,  there  must  be  a  new  trial. 

The  rule  made  absolute. 


BOE,  Lessee  of  BRISTOW  v.  P£GOE.>    May  4. 

In  ejectment  the  tenant  ahall  not  be  allowed  to  set  up  an  oatstanding  term  in  tms- 
teee  to  secure  an  annaity,  proyided  the  lessor  of  the  plaintiff  do  not  seek  to  disturb 
the  possession  of  the  trustees. 

On  a  rule  to  show  cause  why  the  nonsuit  in  this  case  should  not  be  set . 
aside,  the  facts,  upon  the  report  of  Heath,  Justice,  before  whom  the  eject- 
ment was  tried  at  the  last  assizes  for  Nottingham,  appeared  to  be  as 
follows : — 

r*3l01  ^"^^^  lessor  of  the  plaintiff  claimed  a  moiety  of  the  manor  of  W. 
*-  -'  and  other  lands  mentioned  in  the  declaration;  and  he  proved  that  he 
was  a  joint  heir  with  the  defendant,  being  descended  from  a  daughter  of  their 
common  ancestor.  On  the  part  of  the  defendant  was  produced  a  marriage 
settlement,  dated  the  18th  of  February,  1748,  by  which  Darcy  Bumell  (who 
was  then  seised  in  fee  of  the  premises  mentioned  in  the  declaration,  and 
under  whom  both  parties  claimed),  previous  to  his  intermarriage  with  Mary 
Pake,  among  other  limitations,  conveyed  the  same  to  several  trustees  for  the 
terms  of  99  and  1000  years  respectively.  The  trusts  of  the  term  for  99 
years  were  for  raising  and  paying  £200  a  year  to  Ellen  Burnell  for  her  life. 
The  trusts  of  the  other  term  were  declared  to  be,  that  in  case  there  should  be 
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no  issue  of  the  marriage,  the  trustees  should,  out  of  the  reuts  or  profits,  or 
by  mortgage  or  sale,  raise  the  sum  of  £300,  to  be  paid  to  the  said  Marj 
Pake,  if  living,  within  six  months  after  the  decease  of  Mary  Bamell,  or,  in 
case  of  her  death,  to  such  persons  as  she  should,  by  deed  or  will,  appoiat, 
and  for  want  thereof,  to  her  executors  or  administrators.  The  marriage  took 
effect.  Darcy  Bumell  died  on  the  31st  of  May,  1774,  leaving  no  issue,  and 
his  wife  survived  him,  but  is  since  dead.  By  his  will,  bearing  date  the  20th 
of  March,  1772,  he  devised  all  his  lands,  &c.,  to  trustees,  to  the  use  and 
behoof  of  such  person  and  persons  as,  according  to  the  laws  of  descent,  should 
be  his  heirs,  and  the  heirs  of  the  body  of  such  persons  respectively,  as  tenants 
in  common,  if  moi^  than  one,  and  not  as  joint  tenants.  The  sum  of  £3000 
was  raised  by  way  of  mort^ige  under  the  term  of  1000  years,  and  is  still  a 
subsisting  charge.  Ellen  Bumell  is*  still  alive.  The  defendant,  in  Novem- 
ber, 1776,  filed  a  bill  in  the  Court  of  Chancery,  stating  himself  to  be  the 
heir-at-law  of  Darcy  Bumell,  the  person  last  seised,  and  praying  to  have  a 
conveyance  of  the  premises  to  him  and  to  the  heirs  of  his  body,  pursuant  to 
the  will  of  Bumell.  Afterwards,  by  leave  of  the  Court  of  Chancery,  he 
brought  an  ejectment,  and  directions  were  given  that  the  two  several  terms 
should  not  be  set  up  against  his  title.  A  verdict  being  found  for  him,  the 
Chancellor  directed  a  conveyance  pursuant  to  the  prayer  of  the  bill.  In 
1777,  a  receiver  was  appointed  by  onder  of  the  Court  of  Chancery  for  that 
part  of  the  premises  in  the  declaration  which  was  not  in  jointure  to  Bumell's 
widow. 

The  judge  was  of  opinion  that  the  two  subsisting  terms  of  *99  r*Qi|i 
years  and  1000  years  were  a  l^cU  bar  to  the  lessor  of  the  plaintiff's  *-  ^ 
recovering  at  law  the  premises  mentioned  in  the  declaration,  and  particularly 
that  part  of  them  of  which  the  rents  and  profits  were  in  the  perception  of  the 
receiver  appointed  by  ^the  Court  of  Chancery.  A  nonsuit,  therefore,  was 
entered;  but  as  the  lessor  of  the  plaintiff  had  been  put  to  a  very  considerable 
expense  in  deducing  a  long  pedigree  from  the  year  1609,  and  had  made  oat 
an  undisputed  equitable  title,  and  the  premises  were  of  considerable  valae 
after  the  discharge  of  all  the  incumbrances,  he  gave  leave  to  his  counsel  to 
move  to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  him,  if  the  Conrt 
should  be  of  opinion  that  he  had  a  legal  right,  under  all  the  circumstances  of 
the  case,  to  recover  the  whole  or  any  part  of  the  premises. 

Dayrell,  WiUon,  and  Broiigh,  for  the  plaintiff. — ^The  defendant's  posses- 
sion was  the  possession  of  the  lessor  of  the  plaintiff,  they  being  tenants  in 
common.  The  lessor  of  the  plaintiff  was  willing  to  redeem  his  part,  and  the 
Court  will  not  turn  the  plaintiff  round  and  compel  him  to  go  into  a  court  of 
equity.  A  mortgagee  need  not  give  notice  to  a  tenant  to  quit  before  bring- 
ing his  ejectment,  if  he  mean  only  to  get  into  the  receipt  of  the  profits, 
though  the  mortgage  be  made  subsequently  to  the  tenant's  lease.  White 
dem.  Whatley  v.  Hawkins,  M.  14  Geo.  3,  Bull  N.  P.  96.  [Lord  Mans- 
HELD. — That  is  quite  settled  where  there  is  no  question  about  the  inheri- 
tance. Notice  is  in  that  case  given  to  the  tenant  that  they  are  not  to  be 
disturbed,  and  the  trial  of  the  right  shall  not  be  prevented.]  This  case 
depends  upon  similar  principles.  Here  the  trustees  are  termors  for  a  par- 
ticular purpose.  They  know  that  neither  they  nor  their  cestui  que  trusU  are 
to  be  disturbed.  The  Court  of  Equity  has  done  in  this  case  for  Mr.  Pegge 
what  we  ask  for  Mr.  Bristow.  An  ejectment  is  now  an  issue  to  try  the  title. 
The  defendant  takes  advantage  of  a  mere  matter  of  form  to  turn  the  plaintiff 
round.  The  term  is  not  set  up  by  the  tmstees,  but  by  the  defendant,  who 
has  no  other  right  than  that  of  the  plaintiff.  A  case  occurred  at  Guildhall 
in  which  a  tenant  attempted  to  set  up  a  mortgagee's  title  against  his  Und- 
lord,  but  was  not  permitted  to  do  so ;  for  he  shall  not  be  allowed  to  avail 
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himself  of  the  title  of  a  third  person.  So  here  the  trustees  aloDe  are  the 
persons  who  shall  be  allowed  to  set  up  these  terms. 

r*3121  *^^^9^y  *°^  Gol^l^i  contra. — The  terms  in  question  are  no  part  of 
^  ^  the  title  of  either  party  :  they  are  prior  to  their  title,  and  are  created 
for  distinct  purposes.  It  is  true  that  where  terms  are  created,  and  the 
purposes  for  which  they  are  created  do  not  arise,  the  trustees  become  trustees 
for  the  heir-at-kw;  but  in  the  present  case  the  purposes  have  arisen  and  are 
subsisting. 

It  is  sufficient  to  support  the  nonsuit  that  the  plaintiff  has  no  title,  and  it 
is  not  necessary  for  the  defendant  to  show  his  own.  It  is  not  true,  therefore, 
that  an  ejectment  is  an  issue  to  try  the  right.  The  plaintiff  must  show  a 
right  to  the  possession :  a  contrary  doctrine  would  make  an  end  of  all  de- 
fences by  outstanding  terms.  In  Doe  dem.  Henson  v,  Beaumont,  Cor. 
Ashurst,  J.  Leicester  Sum.  Ass.  1784,  which  was  an  ejectment  by  a  devisee 
against  the  heir-at-law,  on  the  defendant  producing  a  mortgage  term,  the 
plaintiff  .was  immediately  nonsuited.  It  is  not  determined  that  in  all  cases 
a  satisfied  term  shall  not  be  set  up.  [Lord  Mansfield,  and  Buller,  J. — 
It  never  shall.  The  doctrine  is  as  old  as  Mr.  Justice  Gundry's  time.]  Sup- 
pose that  two  persons  are  equitably  entitled>  and  one  of  them  purchases  a 
term  :  this  is  a  defence,  see  Goodtitle  dem.  Norris  v.  Morgan,  B.  B.,  £.  27 
Geo.  3, 1  T.  R.  75, — [to  which  the  Court  assented].  The  present  is  nothing 
more  than  an  attempt  to  recover  a  reversionary  interest  in  an  action  of  eject- 
ment, which  cannot  be. 

Lord  Mansfield. — An  ejectment  is  a  fictitious  remedy  to  try  the  right  of 
possession  to  land ;  and  it  is  of  great  consequence  that  it  should  be  adapted 
to  that  purpose,  and  not  entangled  in  forms.  Great  difficulties  have  arisen 
from  the  mode  of  conveyancing  since  the  statute  of  uses,  not  known  in  any 
other  country.  Everywhere  else  a  man  is  entitled  to  the  possession  of  his 
own  estate ;  but  in  England  terms  are  universal,  and  the  Court  must  take 
care  that  where  a  term  is  a  mere  form  and  a  muniment  of  the  title,  it  shall 
not  be  set  up  against  the  true  owner  by  a  person  who  has  no  title  himself. 

But  we  must  go  a  step  farther.  Where  third  persons  have  a  right  to  the 
possession,  the  Court  has  prevented  them  from  setting  up  their  titles  where 
it  is  not  meant  that  they  should  be  disturbed.  It  is  true  that  the  plaintiff 
must  recover  on  the  strength  of  his  own  title;  but  in  order  to  prevent 
1^3131  *^^^  Abuse  of  this  principle,  the  Court  will  not  permit  a  tenant, 
*•  -'  whose  title  is  not  in  dispute,  to  set  it  up.  There  is  another  case  of 
the  same  kind.  If  a  mortgager  attempt  to  set  up  the  title  of  a  third  person 
against  his  mortgagee,  the  Court  will  not  permit  it,  for  it  does  not  lie  in  his 
mouth  to  deny  the  title  of  the  mortgagee. 

To  apply  these  principles.  The  plaintiff  complains  that  he  is  not  let  into 
possession  of  half  as  co-heir.  The  defence  is,  that  there  is  a  trust  for  a  third 
person.  To  which  the  plaintiff  replies,  that  he  is  willing  to  take  it  subject 
to  that  trust.  Shall  the  co-heir  then  be  suffered  to  set  up  that  defence  ?  I 
am  clearly  of  opinion  that  a  verdict  must  be  entered  for  the  plaintiff. 

Ashurst,  Justice. — ^The  trustees  take  no  step,  and  do  not  desire  to  have 
the  possession.  As  against  every  one  else,  the  plaintiff  has  a  title.  The 
defence  is  iniquitous.  The  purposes  of  the  term  will  be  sufficiently  answered 
notwithstanding  a  verdict  for  the  plaintiff. 

BuLLER,  Justice. — ^The  defence  is,  that  the  plaintiff  must  in  every  case 
recover  on  the  strength  of  his  own  title.  That  rule  has  certainly  been  laid 
down,  but  the  cases  of  the  last  century  show  that  there  are  exceptions  to  it. 
There  is  first  the  case  of  the  mortgager  recovering  against  his  own  tenant. 
That  case  arose  before  me  on  the  Oxford  circuit.  The  tenant  had  got  the 
mortgage  deeds,  and  offered  to  produce  them,  but  I  rejected  the  evidence, 
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and  it  was  aoquiesoed  in.  There  is  no  difference  between  that  case  and  the 
present.  In  Mr.  Justice  Gundry's  time,  an  outetanding  term  was  set  np. 
He  said  there  was  no  nse  in  taking  these  old  terms,  but  that  money  might  be 
pnt  into  the  pockets  of  the  conveyancers.  This  has  been  acquiesced  in  for 
above  forty  years.  So  a  reversion  may  now  be  recovered,  subject  to  the 
lease.  There  is  a  possession  here  under  one  of  the  terms,  for  the  possession 
of  the  receiver  is  the  possession  of  the  trustee.  As  to  that  there  must  be  i 
rule  that  the  plaintiff  shall  not  disturb  the  possession,  as  was  done  in  What- 
ley's  case.  But  as  to  the  annuity,  we  must  give  judgment  generally,  for 
Mrs.  Burnell  claims  no  possession.  There  is  a  difference  between  an  annuity 
and  a  mortgage,  for  the  mortgagee  is  entitled  to  have  his  whole  money,  bat 
the  annuitant  is  not  to  have  possession  if  the  annuity  is  paid. 

Lord  Mansfield. — ^Letthe  judgment  be  for  possession  *of  all  ^^^^r«oin 
is  not  in  the  hands  of  the  receiver,  the  lessor  of  the  plaintiff  under-  *-  ^ 
taking  not  to  disturb  that  possession.  Rule  absolute.' 

1  The  doctrine  in  this  case  that  a  sabsisting  term  shall  not  be  set  np  in  ^eetoieBt 
where  it  is  intended  to  disturb  the  possession  of  the  termor,  has  been  oTerroled  bj  a 
series  of  decisions.  In  Doe  dem.  Hodsden  v.  Staple,  B.  R.,  M.  29  Qeo.  8,  2  T.  &.  6SI, 
it  was  held  by  Lord  Kbnton,  Asrurst,  and  Grusb,  Justices,  against,  the  opinion  of 
BuLLEK,  J.,  that  an  unsatisfied  term  raised  for  the  purpose  of  securing  an  annuitj, 
may,  during  the  life  of  the  annuitant,  be  set  np  in  an  ejectment  by  the  heir-at-law, 
though  he  only  claim  subject  to  such  charge.  This  case  was  considered  as  famishing 
the  rule  of  li^w,  and  in  Goodtitle  dem.  Jones  v.  Jones,  B.  B.,  M  87  Geo.  8,  7  T.  R.  43, 
it  was  held,  that  even  a  satisfied  term,  if  it  is  outstanding,  is  a  bar  in  ejectment,  on- 
less  a  surrender  of  it  can  be  presumed.  Shortly  afterwards,  in  Doe  dem.  De  Costa  v, 
Wharton,  B.  R.,  M.  89  Geo.  8,  8  T.  R.  2,  the  doctrine  adranced  in  the  principal  case, 
that  a  lease  to  a  tenant  who  is  not  intended  to  be  disturbed  shall  not  be  set  up,  was 
overthrown.  So  in  Doe  dem.  Shewen  r.  Wroot,  B.  R.,  E.  44  Geo.  8,  6  East,  138, 
Lord  ELLKNBoaouon  said,  **  As  to  the  doctrine  that  the  legal  estate  cannot  be  set  np 
at  law  by  the  cestui  que  truei,  that  has  been  long  repudiated."  The  rule  laid  down  in 
the  principal  case,  that  a  tenant  shall  not  be  allowed  to  set  up  the  title  of  a  third 
person  in  an  ejectment  brought  against  him  by  his  landlord,  has  been  frequently  re- 
cognised, subject  to  this  qualification,  that  though  he  may  not  deny  the  title  of  his 
landlord  in  toto,  yet  he  may  show  that  it  has  expired.  Doe  dem.  Syboni  «.  Slade,  B. 
R.,  £.  82  Geo.  8,  4  T.  R.  682. 


SCOTT  V.  NICOLL. 

A.  lends  B.  £60,  and  at  the  same  time  takes  a  note  from  B.  at  three  months  for  £65 
6«. ;  in  an  action  for  money  lent,  held  that  A.  could  not  recoYcr  the  £60, 

This  was  an  action  of  assumpsit  tried  at  Guildhall,  at  the  sittings  after 
Hilary  term,  before  Lord  Mansfield,  when  the  jury  found  a  verdict  for  the 
plaintiff,  with  £60  damages,  subject  to  the  opinion  of  the  Court  on  a  case 
reserved. 

The  declaration  contained  the  usual  counts  for  money  lent,  money  paid, 
money  had  and  received,  and  on  an  account  stated. 

The  case  stated  that  the  plaintiff  lent  the  defendant  £60,  and  on  the  trial 
proved  the  loan  by  witnesses,  who,  at  the  ^same  time,  proved  that  the  ^^0151 
following  note  was  given  for  it : —  •-       ■' 

^'  Three  months  after  date,  I  promise  to  pay  to  Mrs.  Sarah  Diana  Scott^  or 
order,  sixty-five  pounds  five  shillings,  value  received.     7th  October,  1784. 

"  Wm.  Nicoll." 

No  part  of  the  £60  had  been  repaid  to  the  plaintiff,  nor  was  the  note  ever 
negotiated. 

The  question  was,  whether  the  plaintiff  was  entitled  to  recover  back  the 
sum  advanced. 
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Lantf  for  the  pluntiff.-^This  case  depends  on  the  construction  of  the 
statute,  12  Anne,  c.  16.  The  word  contract  in  the  statute  means  written 
instrument.  In  the  time  of  Queen  EliEabeth,  when  the  first  act  against  usury 
was  made,  written  contracts  were  ffcnerally  used  in  all  loans.  At  common 
law  usury  was  no  offenoe.  Here  there  has  been  no  taking  of  usurious  inte- 
rest. Fisher  v.  Beaseley,  B.  R.,  T.  19  Geo.  3,  ante,  vol.  i.  p.  235.  Here 
there  is  a  contract  distinct  from  the  written  security — a  contract  to  repay  the 
money  actually  lent. 

BotoeTf  for  the  defendant,  was  stopped  by  the  Court. 

Lord  Manbtield. — This  is  too  plain  to  be  argued. 

Judgment  for  the  defendant. 


SATTERTHWAITE,  Widow,  v.  DEWHURST.i    May  9. 

No  action  will  lie  for  debauohing  a  daughter,  thoagh  the  mother  maintain  her  and 
her  child  dnrlDg  her  lying-in,  unless  on  the  ground  of  the  loss  of  serrice. 

Rule  to  show  cause  why  the  judgment  in  this  case  should  not  be  arrested. 

The  declaration  stated,  that  the  defendant,  contriving  and  maliciously  in- 
tending to  oppress,  injure,  and  impoverish  the  plaintiff,  unlawfully  and  inju- 
riously seduced,  debauched,  and  carnally  knew  one  Mary  Satterthwaite,  who 
then  and  still  was  a  poor  person,  and  the  daughter  of  the  plaintiff,  an([  then 
and  there  begot  her  with  child,  whereby  she  became  sick  and  ill,  and  after- 
wards was  delivered  of  the  said  child  so  begot  by  the  defendant ;  by  means 


of  which  sickness  and  delivery  of  the  said  child,  the  said  Mary  was  for  a  lone 
1^3161  ^P^^  ^^  ^^™^  impotent  and  unable  to  work  or  maintain  herself;  *and 
I-         -'the  plaintiff  being  of  sufficient  ability  in  that  behalf,  was  obliged 


during  all  that  time  to  maintain  the  said  Mary,  her  daughter  so  being  poor, 
impotent,  and  unable  to  work  or  maintain  herself  as  aforesaid,  and  therein 
necessarily  laid  out  and  expended  a  large  sum  of  money,  and  underwent  great 
trouble,  fatigue,  and  anxiety. 

Chambriy  for  the  plaintiff. — I  admit  that  trespass  would  not  lie  unless  the 
daughter  was  actually  the  servant  of  the  plaintiff,  but  it  is  otherwise  with 
regard  to  an  action  on  the  case ;  for  it  is  clear  that  the  plaintiff  has  sustained 
consequential  damage,  and  for  that  an  action  lies.  A  parent  is  bound  by 
nature  to  maintain  his  child.  Dutton  v,  Poole,  B.  R.,  M.  29  Car.  2, 1  Vent. 
318,  332;  Hunt  v.  Wotton,  Exoh.  E.  31  Car.  2,  T.  Raym.  259;  Tullidge 
V.  Wade,  C.  B.,  E.  9  Geo.  3,  2  Wils.  18.  The  statute  43  Eliz.  obliges  the 
father  and  grandfather  to  maintain  impotent  children.  Here  it  is  alleged 
that  the  plaintiff  was  obliged  to  maintain  her  daughter,  and  if  necessary  the 
Court  will  intend  that  there  was  an  order  for  that  purpose. 

Topping,  contra. — ^The  question  is,  whether  the  mother  was  under  a  legal 
obligation  to  maintain  her  child.  There  is  no  precedent  of  an  action  of  this 
kind :  all  the  forms  state  a  loss  of  service.  This  action  would  do  away  with 
all  the  provisions  made  respecting  bastards.  There  is  no  obligation  on  a 
parent  but  that  which  arises  from  the  statute.  R.  v.  Munden,  B.  R.,  T.  5 
Geo.  1,  1  Str.  190.  The  daughter  has  reduced  herself  to  want  by  her  own 
criminal  act.  Rippon  v.  Norton,  B.  R.,  M.  43  Eliz.,  Cro.  Eliz.  849.  The 
obligation  can  only  arise  under  an  order  of  sessions,  which  is  not  averred. 

Chambre,  in  reply. — The  authority  in  Strange  is  only  a  dictum  of  Pratt, 
G.  J.  In  Rippon  v,  Norton,  it  was  averred  that  the  son  was  not  able  to 
maintain  himself.  Cur.  adv.  vult. 

>  A  short  note  of  this  case,  6  East,  47  (n). 
Vol.  XXVL— 82 
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Lord  MANSFnsLD.-^This  is  an  action  on  the  ease  for  debauching  the  plun- 
tiflf's  daughter,  by  means  of  which  the  daughter  was  unable  to  maintain  her- 
self, and  the  plaintiflf  was  obliged  to  maintain  her.  After  looking  into  the 
cases,  we  find  that  there  is  no  precedent  of  such  an  action,  unless  upon  a 
quod  servitium  amxdt.  The  case  of  Russell  v,  ^Corne,  B.  R.,  Hil.  2  i-mi^^ 
Ann.  2  Lord  Raym.  1031;  Salk.  119;  6  Mod.  127,  S.  C,  is  in  point.  L  ^^^^ 
This  is  an  action  brought  by  a  third  person  for  the  incontinence  of  two  people, 
both  of  whom  may  possibly  be  of  age ;  at  least  it  does  not  appear  that  they 
are  otherwise.     We  are  all  of  opinion  that  this  action  cannot  be  maintained. 

Judgment  for  defendaot' 

>  See  Postlethwaite  v,  Parkes,  B.  B.,  E.  6  Geo.  8,  8  Burr.  1878 ;  Hall  v.  Hollander, 
4  B.  B.,  M.  6  Geo.  4,  4  B.  &  C.  660;  7  D.  &  B.  188,  S.  C. 
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GHIPPENDALL  v.  TOMLINSON  aod  Another,  Ezecuton  of  TOM- 
LINSON.«    MaySl$i. 

An  nneertifioatcd  bankmpt  may  maintain  an  action  for  work  and  labor  done  by  him, 
bia  assignees  not  interfering. 

This  was  an  action  of  assumpsit.  The  declaration  contained  two  connts 
for  business  for  the  testator  by  the  plaintiff  as  an  attorney  or  solicitor ;  two 
for  work  and  labor }  and  four  for  money  paid,  money  had  and  received,  money 
lent,  and  on  an  account  stated. 

The  dufendants  pleaded  (besides  the  general  issue)  that  before  and  until 
the  making  of  the  promises  in  the  declaration  supposed  to  have  been  made 
l>y  the  testator,  and  from  that  time  continually  till  the  suing  out  of  the  com- 
mission of  bankruptcy  therein  after-mentioned,  the  plaintiff  and  one  Milne 
used  the  trade  or  profession  of  scriveners,  receiving  other  men's  moneys  and 
estates  into  their  trust  and  custody.  The  plea  then  went  on  to  state  a  peti- 
tioning creditor's  debt;  that  the  plaintiff  and  his  partner  became  bankrupts; 
a  commission  issuing ;  the  adjudication  of  the  commissioners,  and  two  several 
assignments  by  them  of  the  estate  and  effects  of  the  bankrupts. 
r*3l91  *'^^^  plaintiff  replied  (acknowledging  that  he  would  not  further 
I-  .  -'  prosecute  against  the  defendants  as  to  the  promises  in  the  last  four 
counts),  that  the  business  done  as  an  attorney  or  solicitor,  and  the  work  and 
labor  stated  in  the  first  four  counts  of  the  declaration,  were  done  and  per- 
formed after  the  issuing  of  the  said  commission,  and  also  after  the  making  of 
the  said  several  assignments  mentioned  in  the  special  plea,  and  for  the  neces- 
sary maintenance,  support,  and  livelihood  of  the  plaintiff  and  his  family. 

Kejoinder :  That  no  certificate  by  which  the  said  commissioners,  &c.,  had, 
at  any  time  before  the  exhibiting  of  the  plaintiff's  biUj  been  allowed  by  the 
Lord  Chancellor. 

General  demurrer. 

Chambriy  for  the  demurrer. — There  are  two  questions;  1st.  Whether  this 

I  S.  C.  reported  withont  the  argoments,  1  Cooke,  B.  L.  260, 1st  edition. 
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debt  has  been  assigned ;  2dly.  Whether  it  is  capable  of  being  assigned.  The 
case  of  Ez  parte  Proudfoot,  1  Atk.  252,  if  well  reported,  seems  to  be  contrary 
to  the  statute.  It  seems  from  the  statute  of  Elizabeth  (13  Eliz.  c.  7),  that 
there  can  be  no  assignment  of  future  effects  until  they  accrue.  It  does  not 
say  that  they  shall  pass  by  the  former  assignment,  but  that  they  may  be  as- 
signed. The  rule  with  regard  to  real  estate  ought  to  govern  with  regard  to 
personal  estate.  There  is  no  case  in  which  it  has  Iheen  held  that  subse- 
quently acquired  property  passes  by  the  assignment  ;^  and,  at  all  events,  the 
assignment  should  contain  words  including  the  future  effects.  Until  this 
debt  is  assigned,  the  property  remains  in  the  bankrupt,  and  the  commis- 
sioners take  no  property.  Gary  v.  Crisp,  B.  R.,  E.  1  W.  &  M.,  1  Salk. 
108. 

Secondly,  This  is  not  a  species  of  property  capable  of  assignment.  The 
statute  of  Elizabeth  (13  Eliz.  c.  782),  section  2,  only  mentions  "momejf 
goods,  wares,  chattels,  merchandises,  and  debts  ;*'  and  the  eleventh  section, 
relating  to  subsequently  acquired  lands,  &c.,  omits  the  word  ''  debts."  There 
are  general  dicta  to  be  found,  but  there  is  no  express  decision  in  which  the 
question  as  to  debts  has  been  determined.  In  Evans  v.  Mann,  6.  R.,  H.  11 
Oteo,  3,  Cowp.  569,  the  bankrupt  had  sold  a  lighter  which  belonged  to  the 
assignees,  which  is  very  distinct  from  this  case  of  the  bankrupt's  earnings 
after  his  bankruptcy.  In  *Martin  v,  O'Hara,  B.  R.,  E.  18  Geo.  3,  rtonni 
Cowp.  823,  a  second  commission  had  issued  against  the  bankrupt,  and  ^  ^ 
it  was  held  that  he  could  not  become  a  trader,  but  it  was  not  determined  that 
ho  might  not  acquire  a  debt.  Certainly  if  he  buys  goods  they  will  become 
the  property  of  his  assignees,  but  the  Court  will  not  extend  that  doctrine. 
In  the  statute  3  Geo.  2,  c.  30,  §  9,  there  is  an  exception  of  the  tools  of  tnde 
of  the  bankrupt ;  but  to  what  purpose  would  it  be  to  except  them  if  he  ooald 
not  employ  them  for  his  own  benefit?  In  Ashley  v.  Kcll,  6.  R.,  E.  2  Geo. 
2,  2  Str.  1207,  it  was  held,  that  though  the  future  effects  of  a  bankrupt 
were  liable  to  be  seized  for  the  benefit  of  creditors,  yet  that  the  bankrupt  had 
in  the  mean  time  such  a  property  in  them  as  enabled  him  to  transact  and  sell 
to  a  bond  fide  purchaser.  If  this  action  will  not  lie,  no  action  whatever  for 
labor  can  be  maintained  :  the  rule  must  extend  to  daily  labor,  and  the  bank- 
rupt will  be  able  to  earn  nothing  for  his  support.  The  assignees  do  not 
interfere,  but  the  defence  is  set  up  by  the  person  who  has  profited  by  the 
bankrupt's  labor. 

Bowery  contra. — ^The  general  principle  is,  that  a  man  who  becomes  a  bank- 
rupt continues  so  until  he  obtains  his  certificate,  and  to  pass  his  subsequently 
acquired  effects  no  new  assignment  is  necessary,  nor  in  practice  is  ever  made. 
Ex  parte  Proudfoot,  1  Atk.  252,  is  expressly  in  point.  So  it  is  said  by 
Mr.  Justice  Blackstone  in  his  Commentaries,  vol.  ii.  p.  485,  that  "  the 
property  vested  in  the  assignees  is  the  whole  that  the  bankrupt  had  in  him- 
self at  the  time  he  committed  the  first  act  of  bankruptcy,  or  that  has  been 
vested  in  him  since,  before  his  debts  are  satisfied  or  agreed  for."  The  course 
of  practice,  following  opinions  like  these,  deserves  great  weight.  The  words 
of  the  eleventh  section  of  the  statute  of  Elizabeth  (13  Eliz.  c.  7),  are,  that 
if  any  goods  or  chattels  shall  descend,  revert,  or  by  any  means  come  to  the 
bankrupt,  &c.,  and  the  bankrupt  acts  are  to  be  construed  liberally  in  favor  of 
creditors,  and  strictly  against  the  bankrupt.  He  ought,  therefore,  to  show 
himself  within  the  favorable  exceptions  of  later  statutes.  It  is  true  that  the 
right  of  action  remains  in  the  bankrupt  until  the  assignment,  but  here  there 
is  an  assignment  sufficient  to  pass  the  right  of  action.  With  regard  to  the 
distinction  ^between  the  second  and  eleventh  sections  of  the  statute  . 
of  Elizabeth,  could  it  be  contended  that  a  legacy  would  not  pass' 

>  See  the  obserrations  of  Lord  Ellenboroagh  in  Kitchen  v.  Bartsch,  7  East  60. 
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beeauae  tbe  latter  seetion  mentions  only  goods  and  chattels  ?  See  Ex  parte 
Ansell,  11  Yes.  208.  The  argument  as  to  the  necessary  support  of  the 
bankrupt  and  his  family  does  not  apply  in  this  case,  for  it  appears  that  the 
work  was  done  upon  credit.  If  the  debtor  of  the  bankrupt  cannot  pay  with- 
out being  liable  to  pay  over  again,  the  hardship  is  upon  him,  and  if  he  pays 
before  the  comiAission,  with  notice,  he  must  pay  over  again.  The  case  of 
Evans  v,  Mann,  cited  ante,  p.  319,  cannot  be  distinguished.  There  the 
lighter  was  made  by  the  bankrupt  after  the  assignment,*  and  the  value  of  the 
materials  worked  up  was  increased  by  the  bankrupt's  labors. 

CKavibri^  in  reply. — ^The  bankrupt  laws  are  not  to  be  extended  beyond 
their  natural  and  obvious  meaning.  Lord  Hardwicke,  in  Ex  parte.  Proud- 
foot,  makes  a  distinction  between  real  and  personal  property  for  which  there 
is  no  foundation,  which  impeaches  the  authority  of  the  report.  With  regard 
to  the  legacy,  it  may  be  admitted  that  money  in  the  actual  possession  of  the 
bankrupt  will  pass  under  the  words  ''goods  and  chattels."  Money  coming 
by  bequest  falls  under  a  peculiar  construction,  and  is  certainly  within  the 
meaning  of  the  act.  As  to  credit,  it  must  always  be  given,  even  to  day  labo- 
rers in  a  degree.  [Lord  Mansfield. — No  case  in  point  has  been  cited, 
though  I  have  a  loose  memory  of  one  at  Nisi  Prius  in  favor  of  the  bankrupt. 
It  is  a  question  of  great  importance,  and  of  terrible  consequence  if  deter- 
mined one  way.  For  what  is  to  become  of  the  bankrupt  if  he  cannot  earn  a 
maintenance  by  his  daily  labor  ?    Let  it  be  argued  again  next  term.] 

In  this  term  the  case  stood  for  a  second  argument,  but  the  defendant  not 
understanding  it  so,  no  one  appeared  to  argue  it  on  that  side. 

Lord  Mansfield. — The  single  question  is,  whether  the  assignees  are  en- 
titled to  the  earnings  of  a  bankrupt,  and  we  are  all  clearly  of  opinion  that 
they  are  not. 

BvLLER,  Justice. — ^The  case  before  Lord  Hardwioke  does  not  go  to  the 
r*3221  ^^^°^  supposed.  His  lordship  only  says  ''  all  '^'his  future  personal 
I-  ^  estate  is  affected  by  the  assignment,"  and  that  expression  is  explained 
by  the  case  in  Strange  to  mean  no  more  than  that  the  assignees  may  seize 
future  effects.  The  clause  in  the  statute  5  Geo.  2,  as  to  the  second  bank- 
ruptcy, does  not  weigh  at  all  in  my  mind."      Judgment  for  the  plaintiffs. 

>  This  does  not  appear  from  the  report  in  Cowper. 

s  In  the  report  in  Co.  B.  L.  Lord  Maksfibld  adds,  **  The  assignees  cannot  let  out 
the  bankrupt ;  they  oannot  contract  for  his  labor.'* 

*  In  Mr.  East's  MS.  note  of  this  case,  Mr.  Jastice  Bullik  is  also  reported  to  have 
said,  **  The  bankrupt  had  an  undoubted  right  to  sue  for  the  profits  of  his  labor ;  but 
supposing  a  person  in  his  situation  should  gain  a  large  sum  of  money  or  considerable 
effects,  then  such  money  or  effects  would  undoubtedly  be  liable  to  his  assignees."  7 
East,  68  (n).  In  the  MSS.  of  Lawremcb,  J.,  a  similar  opinion  is  attributed  to  Lord 
Mansfield. 

^  This  case  has  been  confirmed  by  a  great  number  of  later  decisions.  Laroohe  r. 
Wakeman,  cor.  Lord  Kenyon,  Peake,  140 ;  Silk  v,  Osborn,  coram  Lord  Kenyon,  1 
Esp.  140;  Webb  v.  Fox,  B.  B,,  T.  87  Geo.  3,  7  T.  R.  391 ;  Fowler  v.  Down,  C.  B., 
£.  87  Geo.  8,  1  B.  &  P.  44 ;  Gumming  y.  Roebuck,  cor.  Gibbs,  C.  J.,  Holt,  172 ;  Clark 
V.  CaWert,  C.  B.,  H.  49  Geo.  8,  8  Moore,  96;  8  Taunt.  742,  S.  C. ;  Drayton  v.  Dale, 
B.  R.,  M.  4  Geo.  4,  2  B.  &  C.  298  ;  D.  k  R.,  S.  C. 

But  if  the  assignees  claim  the  property,  or  dissent  to  the  bankrupt  bringing  the 
action,  it  cannot  be  maintained.  Hull  v.  Pickersgill,  C.  B.,  T.  49  Geo.  3,  1  B.  &  B. 
282 ;  Kitchen  v.  Bartsch,  B.  R.,  M.  46  Geo.  8,  7  East,  68 ;  Nias  v.  Adamson,  B.  B., 
M.  60  Geo.  8,  8  B.  &  A.  226. 

A  distinction  appears  to  haye  been  taken  by  Lord  Manstikld,  with  regard  to  the 
profits  arising  from  the  personal  labor  of  the  bankrupt,  to  which  he  seems  to  haye 
thought  that  the  assignees  were  not  entitled.  Such  also  was  the  opinion  of  Lord 
Altamlkt,  C.  J.,  '*  Can  there  be  any  doubt  that  if  a  bankrupt  acquire  a  large  sum  of 
money,  and  lay  it  out  in  land,  that  the  assignees  may  claim  it  ?  Thnf  cannot  indeed 
take  theproJUi  of  hi*  daily  labor.    He  muit  live.    But  if  he  accumulate  any  large  sum, 
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it  eannot  be  denied  that  the  assignees  are  at  liberty  to  demand  it."  Hesse  «.  Sterea- 
son,  8  B.  &  P.  578.  Indeed  in  Coles  v.  Barrow,  G.  B  ,  H.  53  Geo.  8,  4  Tannt  754,  it 
was  held  by  Ukath  and  Chambrk,  JJ.,  contrary  to  the  opinion  of  Mansfikld,  C  J., 
that  where  the  assignees  of  an  uncertificated  bankrupt  employed  him  in  carrying  oa 
the  business  for  the  benefit  of  the  estate,  and  paid  him  money  from  time  to  time,  he 
might  maintain  an  action  against  them  for  a  reasonable  compensation  for  his  work 
and  labor.  LAwaixoB,  J.,  expressed  an  opinion  daring  the  argannnt  adYerse  to  tfie 
plaintiff,  bat  before  the  judgment  was  delivered  he  had  resigned.  **  If  Mr.  Jostiee 
LAwaiHCK  had  continued  in  the  Court  of  C.  P.  that  decision  would  probably  not  hsTe 
been  pronounced.  It  is  not  therefore  entitled  to  any  great  weight."  Per  Bsst,  J., 
Nias  V.  Adamson,  8  B.  &  A.  282. 

By  the  statute  6  Cko.  4,  e.  *16,  78,  the  commissioners  shall  asrign  to  the 
assignees  all  the  present  and  future  personal  esute  of  the  bankrupt,  and  all  [*323] 
property  which  he  may  purchase,  or  which  may  rerert,  descend,  be  devised 
or  bequeathed,  or  come  to  him  before  he  shall  have  obtained  his  certificate,  and  ill 
debts  due  or  to  be  due  to  the  bankrupt ;  and  after  such  astignment  neither  the  bankn^ 
nor  any  person  claiming  through  or  under  him,  shall  have  power  to  recover  the  tenUy  or  t§ 
wuAe  any  reUaie  or  dtaeharye  thereof. 


BUCKWORTH  v.  THIRKELL.*    Ma^f  31. 

Deyise  '<from  and  after  M.  B.  shall  have  attained  the  age  of  21  years  or  be  married, 
to  M.  B.,  her  heirs  and  assigns.  But  in  case  the  said  M.  B.  shall  happen  to  die 
before  she  arrives  at  the  age  of  21,  and  without  leaving  issue  of  her  body;  and 
from  and  after  the  decease  of  the  said  M.  B.  without  issue  as  aforesaid,  to  J.  8. 
B.,"  &c.  M.  B.  married,  had  issue,  and  died  under  21  without  leaving  issne. 
Held  that  her  husband  was  entitled  to  courtesy. 

Action  of  replevin  tried  before  Ashubst,  Justice,  at  the  last  Aasizes  for 
the  county  of  Cambridge.  Verdict  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court  on  the  following  case : — 

Joseph  Sutton  being  seised  in  fee  of  the  premises  in  question,  devised 
them  by  his  will,  bearing  date  the  22d  of  August,  1769,  in  these  words,  vis. 

'^  Also  I  give,  devise,  and  bequeath  all  and  every  other  my  real  and  per- 
sonal estates  of  what  nature  or  kind  soever  the  same  may  be  or  consist  of, 
to  A.  and  B.,  their  heirs  and  assigns,  to  and  for  the  several  uses,  and  upon 
the  several  trusts,  and  subject  to  the  several  provisoes,  conditions,  and  limita- 
tions as  are  hereinafter  mentioned,  that  is  to  say,  Firgt,  as  to,  for,  and  con- 
cerning all  my  estate  at  C,  in  trust  that  they  the  said  A.  and  B.,  and  the 
survivor  of  them,  and  the  heirs  and  assigns  of  the  survivor  of  them,  shall 
and  do  receive  the  rents,  issues,  and  profits  thereof,  and  pay  and  apply  (he 
same  to  and  for  the  use,  maintenance,  education,  and  clothing  of  my  grand- 
daughter Mary  Barrs,  until  she  shall  arrive  to  the  age  of  21  years  or  be 
married ;  and  from  and  after  the  said  Mary  Barrs  shall  have  attained  her 
age  of  21  years  or  be  married,  I  give  and  devise  all  my  said  lands  and  pre- 
mises at  C.  unto  the  said  Mary  Barrs,  her  heirs  and  assigns  for  ever.  But 
in  case  the  said  Mary  Barrs  shall  happen  to  die  before  she  arrives  at  the  age 
of  21  years,  and  without  leaving  issue  of  her  body  lawfully  begotten,  then, 
from  and  after  the  decease  of  the  said  Mary  '^'Barrs  without  issue  as  r^oAji 
aforesaid,  I  give  and  devise  all  my  said  estates  at  C.  unto  my  grand- 1  ^  J 
son  W.  J.  S.  Barrs,  and  to  his  assigns  for  and  during  the  term  of  his  na- 
tural life,"  [with  divers  remainders  over.] 

The  testator  died  about  four  years  after  the  making  his  said  will  without 
revoking  it.  In  the  month  of  March,  1781,  Mary  Barrs,  then  being  of  about 
the  age  of  19,  intermarried  with  S.  Hansord.  In  March,  1782,  a  child  was 
born  of  that  marriage,  which  died  on  the  25th  of  August,  1782,  and  on  the 

^  8.  C,  1  Call.  Jur.  882,  but  without  the  arguments  on  the  second  argument,  mtm 
fully  reported,  8  B.  &  P.  662  (n). 
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28tli  of  the  same  month  the  mother,  the  said  Mary  Hansord,  died  under  21 
years,  and  without  leaving  any  issue.  S.  Hansord,  after  his  marriage  with 
the  said  Mary,  and  during  the  coverture,  received  the  rents  and  profits  of  the 
premises  in  question  in  right  of  his  wife.  W.  J.  S.  Barrs  was  the  heir  at 
law- of  the  testator. 

The  question  reserved  for  the  opinion  of  the  Court  was,  whether,  under 
all  the  circumstances  of  this  case  and  the  events  which  have  happened, 
S.  Hansord  was  entitled  by  the  courtesy  to  be  tenant  for  life  of  the  premises 
in  question. 

Woodf  for  the  plaintiflf. — ^The  husband  is  not  entitled  to  be  tenant  by  the 
courtesy.  In  order  to  give  a  title  to  courtesy,  the  woman  must  be  seised  of 
an  estate  in  fee  simple  or  in  fee  tail,  that  is,  of  an  unconditional  estate  in  fee 
simple  or  fee  tail.  There  are  only  two  cases  to  be  found  applicable  to  this 
question.  In  Sammes  v.  Payne,  K.  B.,  M.  30  &  31  Eliz.,  1  Leon.  167 ', 
Goulds.  81;  And.  184;  8  Rep.  34,  8.  C,  it  was  held  that  where  the  estate 
is  determined  by  a  limitation,  there  shall  be  courtesy,  and  it  was  distin- 
guished from  the  case  of  a  condition.  It  is  there  said  that  the  estate  was 
spent  and  determiiiedy  and  was  not  cut  off.  Here  the  estate  was  defeated  by 
a  subsequent  condition,  and  it  is  within  the  principle  of  the  above  cited  case. 
So  in  Boothby  v.  Vernon,  Can.  E.  11  Geo.  1,  9.  Mod.  150,  it  is  said  that 
wherever  the  estate  is  to  be  determined  by  express  limitation  or  condition 
upon  the  death  of  the  wife,  the  husband  shall  not  be  tenant  by  the  courtesy. 
A  case  is  put  of  a  contingent  remainder  with  a  reversion  in  fee  in  the  wife, 
and  it  is  said  that  though  in  such  case  she  be  seised  of  an  inheritimce  there 
shall  be  no  courtesy.  This  shows  that  she  must  have  an  absolute  estate. 
In  Boothby  v.  Vernon  the  wife  had  a  reversion  in  fee. 
r%ru)  51  '*'  Whitchurchy  contra. — ^The  estate  of  tenant  by  the  courtesy  is  created 
^  -'by  operation  of  law.  Litt.  8.  35,  52.  It  is  sufficient  to  entitle  the  hus- 
band that  the  wife  was  seised,  though  but  for  a  moment.  Co.  Litt.  32  a ;  Br. 
Ab.  Courtesy,  pi.  14, 15.  In  Boothby  v.  Vernon  the  wife  took  an  estate  for  life, 
and  the  issue  would  have  taken  by  purchase.  Here  the  subsequent  words 
restrain  the  estate  in  fee  only  to  an  estate  tail.  This  is  a  condition  subse- 
quent, and  the  estate  once  vested,  which  is  sufficient.  Edwards  v,  Hammond, 
3  Lev.  132. 

Wood,  in  reply. — It  is  not  necessary  to  deny  any  of  the  positions  cited 
from  Littleton.  The  estate  of  tenants  by  the  courtesy  is  certainly  not  de- 
rived out  of  the  estate  tail,  for  it  takes  place  after  the  estate  tail  is  gone.  It 
is,  in  fact,  a  privilege  to  the  husband.  The  estate  vested,  but  it  was  to  be 
defeated  by  a  condition  subsequent,  and  in  order  to  entitle  the  husband  to 
courtesy,  the  wife  must  have  an  indefeasible  estate. 

Lord  MAN8FIEI.D. — ^Let  it  be  argued  again,  and  add  to  the  case  who  is 
the  heir-at  law  of  the  testator. 

Le  Blanc,  for  the  plaintiffs. — Since  the  case  was  last  argued,  an  addition 
has  been  made  to  it,  and  it  is  now  stated  that  J.  S.  Barrs,  the  devisee,  was 
and  is  the  heir-at-law  of  the  testator.  The  question  arises  on  the  nature  of 
the  estate  which  the  wife  must  have  in  order  to  entitle  the  husband  to  cour- 
tesy. Mary  Barrs  took  an  estate  in  fee  simple  defeasible,  and  there  can  be 
no  courtesy  unless  the  estate  was  absolute.  The  devise  is  to  her  in  fee 
simple,  and  if  she  die  under  21  and  without  issue,  then  the  estate  is  to  go 
over  to  the  heir-at-law,  who  is  also  the  devisee,  and  under  whom  the  plaintiff 
claims.  It  is  not  the  case  of  an  estate  spent  and  expired,  but  determined  by 
condition.  Two  cases  were  cited  during  the  former  argument.  Sammes  v. 
Payne  is  reported  in  several  books,  upon  the  reasoning  of  which  there  is  no 
tenancy  by  the  courtesy  in  the  present  case.  In  Boothby  v,  Vernon  the 
same  doctrine  is  recognised  both  by  the  Court  of  Common  Pleas  and  by  the 
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Court  of  Chancery.  These  aathorities  also  ehow  that  the  rale,  that  wherenr 
the  issue  may  by  possibility  inherit,  the  husband  shall  hare  oourteflj,  is  not 
universal,  and  that  it  does  not  apply  to  this  case,  which  is  an  exception.  So 
also  in  the  case  of  joint-tenants.    2  Bolle  Ab.  90. 

^Courtesy  resembles  dower,  and  in  general  the  same  rules  apply  to  i^oaai 
both,  though  they  differ  with  regard  to  the  doctrine  of  actual  seisin  ^  ^ 
and  of  trust.  Whether  dower  arises  when  the  husband's  estate  determines 
by  condition  is  doubted  in  Bolle^  p.  676  (P);  the  Court  being  equally 
divided. 

This  question  was  argued  on  the  former  occasion  very  much  on  the  general 
nature  and  definitions  of  this  estate.  In  Littleton,  Sec.  52,  it  is  said  that 
where  the  issue  may  by  possibility  inherit  the  same  tenement  of  such  an 
estate  as  the  wife  hath,  as  heir  to  the  wife,  in  this  case,  after  the  decease  of 
the  wife,  the  husband  shall  have  the  same  tenement  by  the  courtesy.  Now 
here  the  issue  would  not  have  taken  such  an  estate  as  the  wife  had,  for  they 
would  have  taken  a  fee  simple  absolute.  Tenancy  by  the  courtesy  is  not 
altered  by  the  statute  de  donu.  Before  that  statute  the  estate  tail  became 
absolute  on  having  issue,  to  three  purposes  :  1,  it  became  subject  to  aliena- 
tion ;  2,  to  forfeiture ;  and,  3,  it  became  descendable  to  the  issue  of  a  secood 
marriage,  though  limited  in  what  is  now  called  special  tail.  These  inooave- 
nienoes  are  remedied  by  the  statute  de  danis,  but  the  courtesy  of  the  hnsbaDd 
of  the  first  marriage  is  lef^  as  before.  This  appears  by  several  authorities;  2 
Inst.  333;  Payne^s  Case,  8  Rep.  35  b,  36  a;  Br.  Ab.  Estates,  71;  Fits. 
Ab. ;  Formedon,  339 ;  Plowd.  241.  The  estate  becoming  absolute,  the  issue 
took  the  same  estate,  and  this  appears  to  be  the  true  reason  why  there  ia 
courtesy  in  estates  tail  as  well  as  in  fee  simple.  But  this  is  not  an  estate 
tail,  it  is  a  fee  simple  defeasible ;  so  that  the  distinction  taken  in  Sammes  v. 
Payne  is  founded  on  reason  when  the  old  law  is  considered.  The  addition  of 
the  fact  of  who  is  the  heir  only  shows  who  is  to  enter  for  the  condition 
broken. 

Wilson,  contra. — ^It  is  admitted  that  Mrs.  Hansord  took  a  fee  simple  de* 
feasible  on  condition,  and  the  question  is,  whether  that  will  prevent  courtesy. 
At  the  time  of  the  passing  of  the  statute  de  donis  this  executory  limitation 
would  have  been  void ;  executory  devises  have  been  introduced  since  that 
period,  but  the  incidents  of  old  estates  have  not  been  taken  away.  Courtesy 
IB  out  of  the  whole  fee  simple,  and  not  out  of  the  wife's  estate,  and  therefore 
the  reason  given  in  Rolle  as  to  the  case  of  dower  cannot  be  supported,  for  the 
husband's  estate  being  ended  does  not  prevent  the  *dower.  That|^o«Ti 
authority  therefore  deserves  no  regard,  and,  besides,  the  case  was  not  ^  ^ 
determined.  If  the  estate  of  the  remainderman  is  subject  to  this  burden, 
there  is  no  good  reason  why  the  eontingent  estate  should  not  in  like  manner 
be  liable.  Why  should  the  one  be  more  favored  than  the  other  ?  No  ad- 
judged  case  can  be  found  to  show  that  it  should.  Sammes  v.  Payne  was 
decided  in  favor  of  the  courtesy,  and  it  is  only  from  the  reasoning  there  used 
that  it  applies  as  an  authority  on  the  other  side.  From  Anderson,  indeed,  it 
seems  to  have  been  thought  that  it  would  have  been  the  same  in  the  case  of 
a  condition.  It  was  at  this  time  that  executory  devises  began.  Anderson 
appears  to  have  considered  it  a  conditional  limitation,  and  that  no  entry  was 
necessary.  Then  it  was  a  mere  determination  of  the  estate,'  and  that,  as  it 
has  been  shown,  is  no  answer  to  the  claim  of  courtesy.  So  if  this  be  a  con- 
ditional limitation,  it  is  a  determination  of  the  estate ;  if  it  be  a  condition  as 
known  to  the  old  law,  then  an  entry  is  necessary,  which  puts  an  end  to  all 
mesne  acts.  A  limitation  has  no  relation  back,  but  a  condition  relates  back 
to  the  time  of  the  condition  broken.  Lord  Anderson,  in  Leonard,  puts  this 
oase :  If  a  feoffment  be  made  to  the  use  of  I.  S.  and  his  heirs  until  I.  D.  hath 
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done  such  a  thing,  and  then  to  the  use  of  I.  D.  and  his  heirs,  and  the  thing 
done  and  I.  S.  dieth,  his  wife  shall  be  endowed.  Now  this,  if  law,  is  in 
point,  and  more  express  than  anything  which  is  said  on  the  other  side. 

A  fee  simple  conditional,  before  the  statute,  was  entitled  to  courtesy, 
althoagh  the  condition  was  not  completely  performed,  so  as  to  prevent  the 
estate  from  going  back  to  the  donor  by  the  death  of  the  issue  before  the  wife, 
yet  there  was  courtesy  out  of  the  donor's  estate.  As  to  Boothby  v.  Yernoni 
the  decision  in  that  case  is  nothing  to  the  purpose,  for  the  wife  never  was 
seised  in  possession  of  the  inheritance,  which  did  not  merge  the  life  estate. 
That  is  the  true  ground  which  Holt,  who  was  counsel,  put  it  upon.  With 
regard  to  the  case  put  there,  the  son  would  take  by  purchase  and  not  by 
descent  from  his  mother ;  while  here,  there  is  no  doubt  that  the  issue  would 
take  by  descent,  and  by  possibility  they  might  take  the  same  estate,  because 
if  the  mother  lived  till  21  the  estate  became  absolute.  This  distinguishes 
r*3281  ^^  ^^^^  ^^^  ^^^  of  joint  tenants,  and  shows  that  the  argument  *on  the 
■-        -*  other  side,  founded  on  the  52  section  of  Littleton,  does  not  apply. 

Le  Blancj  in  reply. — ^Executory  devises  were  certainly  introduced  for  the 
purpose  of  effecting  the  intent  of  the  testator,  and  they  are  not  applicable  to 
defeat  that  intent.  In  the  present  case  there  was  no  intent  that  the  husband 
should  take  any  estate,  but  the  contrary,  for  the  estate  is  to  go  immediately 
to  the  grandson. 

It  is  only  because  formerly  fee  tail  became  by  the  birth  of  issue  fee  simple 
absolute,  that  courtesy  is  incident  to  it.  The  case  put  in  Leonard  by  Ander- 
son is  not  law.  If  it  were,  it  would  give  dower  to  the  wife  of  the  mortgagee, 
although  the  money  was  paid  at  the  day,  which  is  contrary  to  the  authorities. 
Sammes  v,  Payne  is  an  authority  in  point,  because  it  was  determined  on 
principles  accurately  laid  down.  Boothby  v.  Vernon  went  on  the  same  prin- 
ciples. 

Lord  Mansfield. — Courtesy  existed  long  before  the  statute  de  donts.  It 
is  necessary  that  the  wife  should  be  seised  of  an  estate  of  inheritance  and 
that  a  child  should  be  born.  Estates  were  absolute  or  conditional,  and  there 
was  courtesy  in  both.  It  was  let  in,  though  the  estate  of  the  wife  was  de- 
termined. It  is  not  true  that  the  estate  on  condition  was  absolute  on  the 
birth  of  issue ;  it  was  so  only  to  a  special  purpose — that  of  alienation  to  pre- 
vent perpetuity.  At  common  law  it  was  only  by  condition  that  estates  were 
modified.  The  statute  of  uses  introduced  other  modes.  There  was  great 
dread  of  perpetuities,  and  many  cases  were  decided  on  that  in  the  time  of 
Queen  Elizabeth,  and  therefore  they  defeated  many  remainders  over.  After- 
wards they  went  the  other  way,  and  let  in  many  limitations  which  were  too 
loose.  In  the  civil  wars  there  were  various  new  contrivances — trustees  and 
executory  devises,  the  limits  of  which  are  but  lately  settled,  to  a  life  in  cbm 
and  21  years,  which  I  remember  bein^  argued.  It  has  been  contended  that 
this  is  a  condition  :  it  is  nothing  like  it;  it  is  a  contingent  limitation  to  de- 
feat the  estate  on  the  wife's  death,  just  as  if  an  estate  tail.  But  how  was  it 
when  she  was  alive  ?  She  had  a  fee  simple,  and  such  a  one  as  the  issue 
might  have  inherited,  had  they  not  been  disappointed  by  death. 

Postea  to  the  defendant.^ 

'  This  case  has  given  rise  to  much  discussion.  Mr.  Butler,  in  his  notes  to  Co.  Litt.  241, 
a  note  (4),  after  referring  *to  the  earlier  authorities,  states  the  effect  of  them  in 
r*329]  these  words,  **  It  should  seem  that  where  the  fee  in  its  original  creation  is  only  to 
continue  to  a  certain  period,  the  wife  is  to  hold  her  dower  and  the  husband  his 
courtesy  after  the  expiration  of  the  period  to  which  the  fee  charged  with  the  dower  or 
eourtesy  is  to  continue,  but  that  where  the  fee  is  originally  devised  in  words  importing 
a  fee  simple,  or  fee  tail  absolute  and  unconditional,  but  by  subsequent  words  is  made 
determinable  upon  some  particular  event,  there,  if  that  particular  event  happens,  the 
wife's  dower  and  the  husband's  eoortesy  cease  with  the  estate  to  which  it  is  annexed.'^ 
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He  then  states  that  s  diifereot  doctrine  seems  to  hare  been  laid  down  in  BnekwoKh 
V.  ThirkeU,  and  he  offers  some  obserrations  which  go  to  impeach  the  principle  ap«a 
which  that  case  was  decided.  In  the  case  of  Doe  v.  Hntton,  G.  B.,  H.  44  Geo.  i,  8 
B.  &  P.  653,  the  attention  of  the  Court  was  called  to  Buckworth  v.  Thirkell,  and  Lwd 
Alyanley  said,  that  **  it  occasioned  some  noise  in  the  profession  at  the  time  it  vas 
decided."  His  lordship  also  referred  to  the  comments  of  Mr.  Bntlcr,  which  he  de- 
scribed as  <*  worthy  of  attention ;"  bat  he  distingnished  the  case  then  before  tlw 
Court  ftrom  that  of  Buckworth  v.  Thirkell,  upon  which  he  professed  to  give  no  qiiaion. 
Doubts  hsTe  been  also  expressed  by  eeyeral  text  writers  as  to  the  authority  of  tha 
principal  case.    Sugden  on  Powers,  267  (n),  Ist  edition ;  Park  on  Dower,  179. 

On  the  other  hand,  that  decision  has  been  on  seyeral  occasions  recognised.  It  is 
confirmed  by  the  case  of  Goodenough  r.  Goodenough,  8  Prest.  Abstr.  872 ;  and  ij 
recognised  as  law  by  Holroyd,  J.,  in  Doe  t.  Timins,  1  B.  &  A.  549.  And  in  the  Ule 
ease  of  Moody  «.  King,  C.  B.,  H.  5  &  6  Geo.  4.  2  Bingh.  447,  Buckworth  e.  Thirkell 
was  fully  confirmed  and  acted  upon. 

Neither  in  Buckworth  v.  Thirkell  nor  in  Moody  r.  King  was  the  case  of  SomAcr 
e.  Partridge,  Can.  1740,  2  Atk.  47,  cited. 


The  KINO  V.  The  Inhabitento  of  ST.  MARY,  LAMBETH.'    Jtmel. 

The  consent  of  the  first  master  of  an  apprentiee,  to  a  senioe  under  another  master, 
is  sufiiciently  expressed  by  his  giying  the  apprentice  a  character  as  servant 

Two  justices  removed  Frances  Oill,  single  woman,  from  the  parish  of  St 
Mary^  I^mbeth,  in  Surrey,  to  the  parish  of  St.  Saviour,  Southwark,  in  the 
same  county.  The  latter  parish  appealed,  and  the  Court  of  Quarter  Sessions 
Quashed  the  order  of  removal,  subject  to  the  opinion  of  this  Court  on  the 
following  case: — 

*0n  the  16th  of  March,  1781,  the  pauper  was  bound  apprentice,  r^ooAi 
by  indenture,  for  five  years,  to  Joseph  Cooke,  of  the  parish  of  St.  ^  ^ 
Botolph,  London,  with  whom  she  continued  a  year  and  a  half;  when,  haying 
slept  out  all  night,  on  her  return,  Cooke  and  his  wife  told  her  she  was  no 
longer  their  apprentice,  and  might  go  and  look  for  another  place,  and  gave 
her  money  to  go  to  a  register-office  to  hear  of  a  place.  After  this  she  con- 
tinued a  week  with  her  said  master,  when  she  agreed  to  hire  herself  as  a 
servant  to  Mr.  Harney,  of  the  parish  of  St.  Saviour,  at  40s.  a  year.  Mr. 
Harney  came  to  Cooke  and  inquired  after  her  character,  which  turning  out 
satisfactory  to  him,  he  hired  her  on  the  above  terms.  In  his  service  she 
continued  to  live  nine  months  in  the  parish  of  St.  Saviour,  being  then  under 
the  age  of  21.  When  she  left  Cooke,  the  indentures  were  not  delivered  up 
nor  cancelled,  but  Mrs.  Cooke  told  her  they  were  destroyed.  This  was  not 
true  as  to  both  parts,  for  one  of  them  was  read  in  evidence.  The  paaper 
afterwards  went  to  a  friend's  house  at  Lambeth,  where  she  lived  on  charity, 
but  not  as  a  servant.  From  thence  she  hired  herself  as  a  servant  to  Mr. 
Leakey,  in  the  parish  of  St.  Stephen,  Walbrook,  London,  at  £5  a  year, 
without  the  knowledge  of  Cooke,  where  she  lived  three  months.  During 
this  time  she  visited  Mrs.  Cooke  and  informed  her  where  she  was,  who  said 
she  was  glad  of  it. 

Bearcroft  and  Bond  showed  cause,  and  contended,  1st,  That  no  settlement 
was  gained  by  the  service  in  St.  Saviour's ;  2dly,  If  there  was,  that  a  subse- 
quent settlement  was  gained  in  St.  Stephen,  Walbrook.  It  is  true  that  the 
indentures  continued  to  subsist,  but  it  must  be  shown  that  the  service  was 
performed  under  them  qua  apprentice,  in  order  to  which  it  is  necessary  to 
show  an  assignment  from  the  first  master,  or  some  act  amounting  to  an 
assignment.     The  mere  knowledge  of  the  master  is  not  sufficient,  bat  there 
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must  be  a  consent  on  hifl  part  which  implies  that  he  still  considers  himself 
as  master.  But  in  the  opinion  of  this  roan  the  apprenticeship  was  at  an  end, 
BO  that  he  could  not  consent  to  the  continuance  of  a  service  under  it.  It  is 
not  found  that  the  master  when  he  gave  the  character  knew  the  purpose  of 
the  inquiry,  or  that  the  pauper  was  hired.  There  must  be  a  consent  to  the 
particular  service.  A  general  consent  to  go  into  the  world  and  get  a  service 
anywhere  will  not  do.  If  it  would,  the  general  consent  would  go  also  to 
P«QQ|-|the  subsequent  ^service  in  St.  Stephen's  Walbrook.  The  hiring, 
■-  -^  indeed,  was  without  the  knowledge  of  Cooke,  but  so  was  the  hiring 
in  St.  Saviour's ;  and  there  is  the  knowledge  of  Mrs.  Cooke  afterwards,  and 
her  approbation.  R.  v.  Allhallows,  T.  9  Geo.  1,  1  Str.  554;  2  Bott,  406; 
R.  V.  St.  George,  Hanover  Square,  M.  8  Geo.  2,  2  Sess.  Ca.  138 ;  2  Str. 
1001;  Burr.  S.  C.  12;  R.  t;.  Kennington,  E.  30  Geo.  2,  Burr.  S.  C.  416; 
R.  V.  Tavistock,  B.  7  Geo.  3,  Burr.  S.  C.  578 ;  R.  v,  Austrey,  H.  31  Geo. 
2,  Burr.  S.  C.  441;  R.  ▼.  St.  Luke's,  T.  5  Geo.  3,  Burr.  S.  C.  542;  1  W. 
Bl.  653 ;  R.  t;.  Notton,  M.  9  Geo.  3,  Bvr.  S.  C.  629. 

Lord  Mansfield. — ^The  indentures  are  not  cancelled :  they  still  subsist, 
and  the  power  over  the  servant  continues.  The  question  is,  whether  the 
master  has  not  consented  ?  With  what  view  was  the  inquiry  made  ?  It  was 
that  the  pauper  should  be  servant.     Ho  recommended  her  as  servant. 

BuLLEB,  Justice,  mentioned  the  case  of  R.  v.  Ideford,  H.  16  Geo.  3, 
Burr.  S.  C.  821.  It  is  absurd  to  say  that  the  inquiry  about  the  pauper's 
character  was  merely  from  general  curiosity.  It  was  evidently  with  a  view 
to  service,  and  the  giving  the  character  with  that  view  was  a  consent. 

Order  of  sessions  quashed.' 

>  See  Rex  v.  Ashhj  de  la  Zouch,  M.  68  Geo.  8,  1  B.  &  A.  116 ;  Rex  v.  Whitohurek, 
B.  4  Geo.  4,  1  B.  &  C.  674.  [It  was  not  objected  that  the  mdentures  being  for  five 
years  were  Toidable  by  either  party  according  to  Rex  v.  St.  Nicholas,  Ipswich,  Burr. 
S.  O.  91,  and  consequently  the  master  alone,  without  consent  of  the  apprentice  or 
delivery  of  the  indenture,  might  put  an  end  to  the  apprenticeship.]  Mote  by  Mr. 
Serjeant  Wilson. 


The  KING  v.  The  Overseers  of  the  Poor  of  EYFORD.»    June  1. 

Though  a  place  have  only  two  houses,  it  may  be  a  vill  by  reputation,  and  separate 
overseers  may  be  appointed. 

Two  justices  of  the  peace  for  the  county  of  Gloucester  appointed  John 
Rayer  and  Silas  Wells,  '^  substantial  householders  of  the  village  of  Eyford" 
in  that  county,  overseers  of  the  poor  of  the  village  of  Eyford,  by  a  special 
r*3321  ^^^^^  ^^  ^appointment,  setting  forth  all  the  different  duties  of  that 
L         ^  office. 

Those  two  persons  appealed  to  the  quarter  sessions,  when  the  order  or 
appointment  was  confirmed;  the  case  appearing  to  be  Tas  stated  for  the 
opinion  of  this  Court),  that  Eyford  is  an  extra-parochial  place,  consisting  at 
present  of  a  mansion-house  and  a  farm-house  occupied  by  different  persons, 
but  both  together,  with  the  estate  thereto  belonging,  of  the  yearly  value  of 
£600,  the  property  of  one  person.  Twenty-five  years  ago  there  was  in  the 
same  pl%ce  a  cottage,  now  gone  to  decay,  the  site  of  which  was,  at  the  time 
of  hearing  this  appeal,  covered  by  a  plantation.  In  1727,  the  occupiers  of 
the  two  present  houses  acted  as  overseers  of  the  poor  of  the  hamlet  of  Eyford, 
and,  in  1748,  William  Wanley,  the  then  owner  of  the  estate  and  occupier  of 
the  mansion-house,  acknowledged  himself  to  be  liable  to  maintain  certain 
paupers  belonging  to  the  said  hamlet,  by  a  certificate  duly  allowed,  and  the 
paupers  were  accordingly  relieved  by  his  tenant  residing  in  the  farm-bouse 
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till  within  these  15  years,  daring  the  latter  part  of  .which  time  the  estate  in 
question  came  into  the  possession  of  Mr.  Dolphin,  who  was  a  justice  of  the 
peace,  and  at  his  death  left  his  widow  in  possession  of  the  mansion-hoosey  at 
which  time  there  was  likewise  a  widow  in  possession  of  the  farm;  and  it  is 
not  till  within  these  two  years  that  there  has  been  any  substantial  house- 
holder in  Eyford  qualified  to  serve  as  overseer.  From  1769  to  the  present 
time,  the  returns  of  men  qualified  to  serve  in  the  militia  have  been  made  to 
the  deputy-lieutenants,  by  the  present  occupier  of  the  farm-house,  who  sub- 
scribed such  returns  as  constable.  The  appellants  are  substantial  house- 
holders occupying  the  said  two  houses. 

This  case  was  argued  at  great  length  in  Hilary  term  last  by  Mr.  Bear- 
cro/if  Mr.  Clifford,  and  Mr.  Brayge,  in  support  of  the  order  of  sessions, 
and  Mr.  WiUon  and  Mr.  Lane  against  it.  Lord  Mansfield  said,  I  think 
it  should  be  stated  whether  it  is  a  vill  by  reputation.  1  am  not  satisfied  with 
the  reason  that  there  are  but  two  houses.  Suppose  a  parish  reduced  to  two 
houses.  The  case  of  Denham  v.  Dalham,  Burr.  S.  C.  35,  was  not  deter- 
mined on  that  ground  only.  Lord  Habdwicke  goes  on  all  the  circum- 
stances, particularly  on  its  being  called  a  park,  and  Mr.  Justice  Lee  puts  it 
upon  '''its  not  being  a  vill  by  reputation.  I  do  not  see  why  under  the  r^oooi 
statute  of  Elizabeth  there  may  not  be  an  appointment  of  one  overseer  ^  -' 
if  there  is  but  one  substantial  householder. 

The  case  having  been  sent  back  to  be  restated,  came  up  with  the  addition, 
''  that  Eyford  was  a  vill  by  reputation."  Mr.  Wilson  admitted  that  this  was 
decisive  against  the  rule,  but  Mr.  Lane  contended  that  the  facts  being  before 
the  Court,  they  would  form  their  own  judgment,  and  not  adopt  that  of  the 
justices. 

BuLLER,  Justice. — There  is  a  case  on  which  the  Court  cannot  form  a 
judgment.  They  send  it  to  the  sessions  to  know  whether  the  place  is  a  vill 
by  reputation.     The  sessions  say  it  is,  and  that  makes  an  end  of  it. 

Order  oonfirmed. 


The  KING  V.  MYTTON.i    June  1. 

An  indictment  for  disobeying  an  order  of  sessions  on  an  appeal  against  a  conTietion, 
for  not  giving  a  list  of  male  serrants  pursuant  to  statute  21  Geo.  3,  e.  31,  need  not 
state  the  proceedings  before  the  justices,  nor  that  the  servant  comes  within  the 
description  in  the  statute. 

This  was  an  indictment  against  the  defendant  for  not  obeying  an  order  of 
sessions,  found  at  the  quarter  sessions  for  Shropshire,  and  removed  into  this 
court.  After  a  verdict  for  the  Crown,  Caldecott  obtained  a  rule  to  show 
cause  why  the  judgment  should  not  be  arrested,  and  the  case  was  now  argued 
by  Cmcper  and  Leicester  for  the  prosecution,  and  by  Caldecott  and  Bower  for 
the  defendant. 

The  indictment  set  forth  as  follows : — 

The  jurors,  &c.,  present  that  at  the  General  Quarter  Sessions  of  the  Pesee 
held  at  the  Guildhall  at  Shrewsbury,  in  and  for  the  county  of  Salop,  on  Toes- 
day  in  the  week  next  after  the  feast  of  the  Epiphany,  via.,  the  13tb  of 
January,  24  Geo.  3,  and  in  the  year  1784,  before  A.,  B.,  C,  &c.,  justices, 
assigned,  &c.,  upon  the  appeal  of  John  Faulkner,  supervisor  of  excise,  against 
the  judgment  bearing  date  the  1st  of  November,  then  and  now  last  pist, 
given  by  D.  and  E.,  two  of  his  majesty's  justices  of  the  peace  for  the  ooontj 
of  Salop  aforesaid,  upon  an  information  and  complaint  bearing  date  the  20th 
of  October  then  and  now  last,  exhibited  by  the  said  Faulkner  upon  oath,  as 
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well  for  his  majesty  as  himself,  to  and  before  the  said  D.  and  E.,  and  others 
P^qoM-i  their  *fellow-jastices,  against  the  defendant,  for  neglecting  to  make 
^  -'  out,  sign,  and  deliver,  or  cause  to  be  delivered,  a  correct  list  of  the 
true  number  of  male  servants  bj  him  retained  or  employed,  and  to  make 
payment  for  the  same  according  to  the  statutes  in  such  case  made  and  pro- 
vided, 21  Oeo.  3,  c:  31,  whereby  the  said  defendant  incurred  a  penalty  of 
£20 ;  by  which  they,  the  said  justices — (the  said  defendant  appearing  before 
them  at  the  time  and  place  appointed  by  their  summons  on  the  said  informa- 
tion)— having  examined  evidence  upon  oath  on  the  matter  of  fact  arising  on 
the  said  information,  respecting  the  said  defendant  having  neglected  to  insert 
the  name  of  F.,  as  one  of  his  servants,  in  the  list  by  him  delivered  to  his 
majesty's  officer  of  excise,  and  to  make  payment  for  him  as  a  servant,  did 
adjudge  that  the  said  defendant  had  not  neglected,  as  was  stated,  or  as  in  the 
said  information  was  alleged,  and  did  dismiss  the  said  information  and  com- 
plaint, and  did  also  adjudge,  that  the  said  F.  was  not  a  taxable  servant ;  and 
upon  reading  the  said  information  and  judgment,  and  hearing  what  could  be 
said  by  counsel  and  witnesses  on  both  sides,  the  said  court  of  General  Quarter 
Sessions  thought  fit  and  did  adjudge  that  the  said  defendant  was  guilty  of  the 
charge  contained  in  the  said  information,  and  that  the  said  defendant  had 
thereby  incurred  the  penalty  of  £20;  but,  in  consideration  of  the  circum- 
stances of  the  case,  and  upon  the  prayer  of  the  defendant's  counsel,  the  said 
Court  thought  fit  and  did  mitigate  and  lessen  the  said  penalty  to  the  sum  of 
£5,  being  one-fourth  of  the  said  penalty,  over  and  above  the  sum  of  £10, 
being  the  reasonable  costs  and  charges  of  the  officer  in  the  prosecution  of  the 
said  defendant  upon  the  said  information :  and  the  said  Court  did  further 
order  ^*  that  the  said  defendant  should  forthwith,  upon  notice  of  that  order, 
and  demand  thereof  made,  pay  unto  the  said  Faulkner  the  sum  of  £15,  the 
fourth  of  the  said  penalty  and  the  reasonable  costs  and  charges  of  the  said 
Faulkner  in  the  said  prosecution,"  and  that  it  was  ordered  accordingly  by 
the  Court,  as  by  the  said  judgment  and  order  it  doth  and  may  appear,  of 
which  said  judgment  and  order  of  the  said  court  of  Quarter  Sessions,  the  said 
defendant,  in  the  said  order  mentioned,  afterwards,  viz.,  on  the  9th  of 
February,  in  the  said  year,  1784,  at  S.,  &c.,  had  due  notice;  and  the  s^iid 
r^3351  ^^^  ^^  ^^^'  ^°  ^^*^  ^^^^  '''order  mentioned,  was  then  and  there  de- 
^  ^  manded  of  the  said  defendant  by  the  said  Faulkner ;  nevertheless,  the 
said  defendant,  at,  &c.,  afterwards,  viz.,  on  the  said  9th  of  February,  ia  the 
year  last  aforesaid,  and  continually  afterwards,  until  the  day  of  taking  this 
inquisition,  at,  &c.,  unlawfully  and  contemptuously  did  neglect  and  refuse, 
and  still  doth  neglect  and  refuse  to  comply  with,  obey,  and  perform  the  said 
judgment  and  order  of  the  said  court  of  Quarter  Sessions,  and  to  pay  unto 
the  said  Faulkner  the  said  sum  of  £15,  the  fourth  of  the  said  penalty,  and 
the  reasonable  costs  and  charges  of  the  said  Faulkner,  although  the  said  de- 
fendant, after  such  notice  of  the  said  order,  viz.,  on  the  day  and  year  last 
mentioned,  at,  &c.,  was  required  so  to  do,  in  contempt  of  our  said  lord  the 
king  and  his  laws,  to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity. 

Oowper  and  Leicester  showed  cause. — Three  objections  have  been  taken  : 
1.  That  the  whole  proceedings  and  judgment  both  of  the  two  justices  and  of 
the  sessions  are  only  set  out  by  way  of  recital.  2.  That  it  does  not  appear 
that  any  offence  was  committed,  inasmuch  as  there  is  no  time  of  hiring  men- 
tioned. 3.  That  it  docs  not  appear  that  the  servant  was  of  a  descriptioa 
within  the  act.  The  statement  is  sufficiently  certain,  and  the  allegation  is  as 
positive  as  it  can  be.  The  other  two  objections  were  for  the  courts  below. 
They  have  decided  upon  the  facts,  and  it  is  to  be  presumed  that  they  had 
sufficient  evidence  to  authorize  them  in  so  doing.     All  that  it  is  necessary  to 
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state  10  the  indictment  is,  that  the  sessions  made  such  an  oijJer.  The  merits 
of  the  order  are  not  now  in  question. 

Caldeeati  and  Bower,  contra. — There  is  no  direct  averment  that  there  wts 
an  information  or  anything  else  necessary  to  support  the  proceedings ;  and 
though  the  rule  has  been  relaxed  in  civil  cases,  it  still  exists  in  criminil 
cases,  in  which  nothing  can  be  intended.  The  time  of  hiring,  which  in  put 
constitutes  the  offence,  ought  to  have  appeared,  in  order  to  give  jurisdiction 
to  the  sessions,  who  refer  to  the  judgment  of  the  two  justices,  in  which  do 
time  of  hiring  is  mentioned.  It  may  have  been  before  the  act,  or  the  twenty 
days  may  not  have  expired.  R.  v.  White,  £.  22  Geo.  3,  Gald.  183.  The 
act  does  not  make  it  an  offence  not  to  enter  every  servant  retained,  r^oo^ 
*but  only  servants  of  a  certain  description.  It  should,  therefore,  have  >-  ^ 
appeared  that  the  servants  came  within  that  description,  which  is  necessary 
to  give  the  Court  jurisdiction.  This  omission  is  dearly  fatal.  Hooker  r. 
Willes,  B.  K,  H.  13  Geo.  2,  2  Str.  1126. 

Lord  Mamsyield. — ^The  foundation  of  the  indictment  is  the  order  of  the 
sessions,  and  nothing  appears  to  show  that  they  had  not  jurisdiction.  It 
must  be  good  till  got  rid  of. 

BuLLKK,  Justice. — ^The  ground  of  this  indictment  is  the  judgment  of  the 
Court  of  Quarter  Sessions,  which  is  positively  stated.  Nothing  would  have 
availed  you  at  the  trial  but  showing  that  the  sessions  had  no  jarisdictioa; 
for  we  cannot  by  a  side  wind  inquire  into  the  decision  of  a  court  of  coupe- 
tent  jurisdiction.  The  cases  cited  do  not  apply.  In  R.  v.  White  there  was 
clearly  no  jurisdiction,  and  in  Hooker  v.  Willes  it  was  necessary  to  bring  the 
day  within  the  description  in  the  statutes.  Rule  diacharged. 


The  KINO  tz.  The  Inhabitants  of  ST.  8EPULGHR£.i    June  8. 

Q.  Whether  the  declaration  of  the  husband,  who  is  dead,  as  to  facta  eoaeenung  hu 

aettlement,  are  admissible  ? 
If  the  settlement  depends  on  a  written  instrument,  it  most  be  shown  that  due  inqairy 
has  been  made  after  the  written  instrument  before  parol  evidence  can  be  admittel 

Sarah  Truth,  the  widow  of  Charles  Truth,  with  her  three  children, 
Charles  Truth,  aged  upwards  of  15 ;  Samuel,  upwards  of  14 ;  and  William, 
near  7  years,  were  removed  from  the  parish  of  Birmingham,  in  Warwick- 
shire, to  the  parish  of  St.  Sepulchre,  in  London. 

Upon  this  the  lasUmentioned  parish  appealed  to  the  Quarter  Sessions  for 
Warwickshire,  when  the  order  of  removal  was  confirmed,  and  the  following 
facts  stated  for  the  opinion  of  this  Court. 

The  pauper,  Sarah  Truth,  was  horn  in  the  parish  of  St.  Luke's,  Old  Street, 
in  the  county  of  Middlesex,  and  about  nineteen  years  ago  married  Charles 
Truth,  who  died  about  a  year  and  a  half  ago.  Some  time  before  hb  dettb, 
he  informed  the  secretary  of  the  Lying-in  Hospital,  in  the  county  of  Middle- 
sex, in  his  wife's  presence  and  hearing,  that  he  was  before  his  marriage  i 
written  articled  servant  *for  two  years  to  Richard  Spital,  in  the  Old  ri^ooyi 
Bailey,  in  the  said  parish  of  St.  Sepulchre,  and  duly  served  him  there  ■-  ^ 
two  years  under  the  said  articles,  the  said  service  being  completed  before  his 
marriage.  That  he  worked  at  buckle-cutting,  and  received  one  guinea  per 
week,  and  lodged  and  boarded  in  the  house  of  his  master,  for  which  he  paid 
9s.  per  week.  Richard  Spital  has  been  dead  about  twelve  years.  The 
pauper  never  saw  the  articles,  nor  were  they  produced  at  the  hearing  of  the 
appeal,  nor  any  evidence  given  of  any  inquiry  having  been  made  after  them. 

1  B.  C.  2  Bott,  888. 
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Bearbroft  and  Morrx%  showed  cause.  The  odI j  question  is  on  the  admissi- 
lility  of  the  evidenoe.  It  is  not  usual  for  this  Court  to  enter  into  that  ques- 
tion, or  to  interfere  in  a  settlement  case,  after  the  evidence  has  been  received 
at  sessions,  because  other  evidence  might  have  been  given.  But  this  was 
good  eTidence,  and  it  is  an  invariable  rule  to  receive  at  all  sessions  evidenoe 
of  what  the  father  or  husband  said,  when  dead  or  run  away,  as  to  facts  oon« 
ceming  the  settlement,  though  not  generally  that  he  was  settled.  There  are 
other  exceptions  to  the  general  rule,  that  hearsay  is  no  evidenoe.  What  a 
bankrupt  says  before  an  act  of  bankruptcy  is  evidence ;  as  when  he  declares 
an  intention  to  abscond,  although  he  cannot  be  a  witness  to  prove  an  act  of 
bankruptcy.  The  master  in  this  case  had  been  dead  twelve  years,  and  there 
was  no  public  repository  where  such  agreements  were  kept,  so  that  any  in- 
quiry after  the  articles  now  was  idle.  They  cited  Eex  v.  St.  Michael's  in 
Bath,  2  Bott,  459;  Eex  t;.  East  Knoyle,  T.  13  and  14  Qeo.  2,  Burr.  S.  C. 
151. 

S^lvttter  and  Goughf  contra. — ^The  practice  at  sessions  goes  no  further 
than  to  show  that  the  widow  may  be  examined  as  to  what  the  husband  said, 
and  the  cases  cited  only  prove  that  when  an  instrument  is  lost,  or  from  length 
of  time  presumed  to  be  lost,  parol  evidence  of  it  may  be  received.  But  the 
best  evidence  is  in  all  cases  required,  and  there  cannot  be  one  rule  for  West- 
minster Hall,  another  for  one  sessions,  and  a  third  for  another  sessions. 
Here  the  settlement  depends  on  a  written  agreement,  which  is  not  produced, 
Dor  shown  to  be  lost.  The  parish  officers  ought  to  have  gone  a  step  further, 
and  inquired  after  the  articles.  But  that  inquiry  is  negatived,  and  therefore 
the  evidenoe  is  not  admissible. . 

r^381  *^^^^^9  Justice. — [Lord  Mansfield  was  absent.] — ^The  first 
1-  ^  question  is  whether  the  declarations  of  the  husband  were  admissible. 
In  general  such  declarations  certainly  are  not,  but  the  usage  at  sessions  is  not 
so  strict,  and  the  only  case  cited  on  the  subject  seems  to  show  that  the  usage 
is  so.  The  declarations  of  a  bankrupt  are  only  evidence  as  to  the  quo  animo^ 
and  do  not  apply  here.  On  this  point  I  think  the  order  might  be  supported. 
But  it  is  not  necessary  to  give  an  express  opinion,  because  on  the  other  point 
the  case  seems  to  be  weak,  for  it  is  found  that  no  inquiry  was  made  after  the 
agreement,  and  what  is  said  in  the  case  of  Rex  v,  St.  Michael's,  Bath,  is  de- 
cisive to  show  that  such  an  inquiry  is  necessary. 

AsHURST,  Justice. — ^There  is  no  occasion  to  give  an  opinion  on  the  first 
point :  not  that  I  should  have  any  difficulty  concerning  it.  On  the  second 
point  there  is  no  rule  better  established  than  that  the  best  evidence  must  be 
given.  There  were  places  here  where  an  inquiry  might  have  been  made. 
The  master's  executors  might  have  been  applied  to,  or  if  on  inquiry  it  ap- 
peared that  be  had  none,  that  might  have  been  sufficient. 

BuLLER,  Justice. — ^I  am  of  the  same  opinion.  The  presumption  is  that 
there  were  two  parts  of  this  agreement,  but  it  is  not  even  inquired  whether 
the  pauper  had  left  any  papers.  Although  it  may  be  probable  that  the 
agreement  would  not  have  been  found,  yet  an  inquiry  after  it  must  be  shown. 
As  to  the  first  point,  what  has  been  said  of  the  declarations  of  a  bankrupt 
does  not  apply.  In  the  case  of  St.  Michael's,  Bath,  it  was  an  examination 
before  justices,  and  in  Rex  v.  East  Knoyle,  the  facts  were  found,  and  the 
Court  took  them  as  found.  Order  quashed.^ 

>  The  qnestion  as  to  the  admisBibiUty  of  the  declarations  of  the  husband  arose  in 
the  case  of  R.  v.  Eriswell,  T.  80  Geo.  8,  8  T.  R.  707,  when  the  Court  were  equally  di- 
vided, Mr.  Justice  Bullkb  and  Mr.  Justice  Ashvbst  being  of  opinion  that  the  evi- 
dence was  admissible,  and  Lord  Ksmton  and  Mr.  Justice  Qboss  that  it  was  inadmis- 
sible. But  in  the  subsequent  case  of  R.  v.  Nnneham  Courtenay,  £.41  Geo.  8, 1  East, 
878;  R.  V.  Ferry  Frystone,  M.  42  Geo.  8,  'A  East,  64;  and  R.  v.  Abergwilly,  M.  42 
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Geo.  8,  2  East,  68,  it  iras  held  tliftt  sneh  evidence  was  not  admissible,  and  tbe  petat 
was  considered  to  be  at  rest.    See  also  R.  y.  Chadderton,  M.  42  Geo.  3»  2  East,  27. 

On  the  second  and  principal  point,  this  decision  has  been  confirmed  bj  yarions 
cases.  *R.  v.  Castleton,  E.  85  Geo.  8,  6  T.  R.  286 ;  R.  v.  Morton,  £.  55  r^oooi 
Geo.  8,  4  M.  &  8.  48;  R.  v.  Mary-le-bone,  T.  5  Geo.  4,  4  D.  &  R.  475;  B.  r.  L  ^*'J 
East  Fainleigh,  S.  6  Geo.  4,  6  D.  &  R.  147 ;  R.  v.  Denio,  M.  8  Geo.  4,  7  B.  &  G.  620 ; 
R.  V.  Stourbridge,  £.  9  Geo.  4,  8  B.  &  G.  96;  2  M.  &  R.  48,  8.  C. 


COOPER  and  Another  v.  BOOT.*    June.  9. 

An  officer,  acting  under  a  warrant  granted  by  commissioners  of  excise,  under  stat  10 
Geo.  1,  c.  10,  is  not  liable  as  a  trespasser,  although  no  goods  are  found,  nor  is  it 
necessary  for  him  to  proye  that  he  had  reasonable  grounds  of  suspicion. 

Boot  brought  an  action  of  trespass  in  the  Court  of  Common  Pleas  agunst 
Cooper  and  Cameron,  and  declared  against  them,  for  breaking  and  enteriog 
his  honse  in  the  parish  of  St.  James,  Westminster,  and  staying  there  without 
his  license,  and  against  his  will,  and  for  breaking  the  doors,  latches,  and 
hinges,  and  entering,  searching,  and  examining  the  several  rooms  of  his  said 
house. 

Plea— "Not  guilty." 

The  cause  was  tried  before  Lord  Lottohborough,  at  Westminster  Hall, 
when  the  jury  found  a  special  yerdict^  of  which  the  following  is  the  pur- 
port: 

Boot  was  a  dealer  in  tea  in  the  parish  of  St.  James,  Westminster,  and  his 
house  was  situate  in  that  parish  within  the  limits  of  the  chief  office  of  Excise 
in  London.  Cooper  and  Cameron  were  officers  of  the  Excise,  and  for  the 
duties  upon  tea.  On  the  29th  of  January,  1783,  two  of  the  Commissioners 
of  the  Excise,  and  for  the  duties  upon  tea — ^upon  oath  made  before  them 
by  Cameron  that  he  had  cause  to  suspect  and  did  suspect,  that  tea  was 
fraudulently  hid  and  concealed  in  or  about  Boot's  house,  ?rith  intent  to 
defraud  the  king  of  his  duties  thereon,  setting  forth  in  the  said  oath  the 
ground  of  his  suspicion, — granted  a  warrant  under  their  hands  and  seals, 
which  set  forth  in  hssc  verba,  by  which,  after  reciting  tbe  oath  of  CameroD, 
and  that  the  ground  of  suspicion  appeared  to  them  reasonable,  they,  by  virtue 
of  tbe  power  and  authority  to  them  given,  did  adjudge  it  reawnahle,  and 
authorized  and  empowered  him  to  enter  into  all  and  every  room  and  place  in 
and  about  the  house,  and  the  outhouses  thereunto  belonging,  and  to  ^ise  all 
such  tea  and  other  goods  liable  to  the  duties  of  ^excise,  or  inland  r^oi ai 
duties  upon  coffee,  tea,  &c.,  as  he  should  find  so  fraudulently  hid  and  ^  ^ 
concealed,  as  forfeited  for  his  majesty's  use,  together  with  all  the  casks  and 
other  vessels  and  things,  wherein  the  same  should  be  contained  ;  and  they 
thereby  authorized  all  constables  and  other  his  majesty's  officers  to  be  aiding 
and  assisting  him  in  the  execution  thereof,  for  which  the  same  shonid  be  to 
them  and  every  of  them  a  sufficient  warrant.  In  pursuance  of,  and  under  this 
warrant,  and  for  the  purposes  therein  mentioned,  Cameron,  and  Cooper  in  his 
aid  and  assistance,  on  the  said  29th  of  January,  entered  the  said  house  of  Boot 
in  the  warrant  mentioned,  without  his  consent,  and  rummaged  the  same,  and 
in  order  to  enter  the  several  rooms  and  places,  parcel  of  the  house,  for  the 
purposes  mentioned  in  the  warrant,  broke  open  several  locks  with  which  such 
rooms  and  places  were  fastened.  Boot  refusing  to  open  the  same.  They  found 
no  tea  nor  other  goods  fraudulently  hid  or  concealed. 

Upon  this  special  verdict,  judgment  was  given  in  the  Court  of  Common 

1  8.  C.  8  Esp.  85. 
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Pleas  for  Boot,  upon  whioh  Oooper  and  Cameron  brought  a  writ  of  erroTi 
and  assigned  the  common  errors. 

Woody  for  the  plaintiff  in  error. — ^The  question  intended  to  be  now  raised  was 
not  argued  in  the  Court  of  Common  Pleas^  because  in  Bostock  v»  Saunders,  0. 
B.,  T.  13  Geo.  8,  2  Black.  912 ;  3  Wils.  434,  S.  C,  that  Court  had  decided 
the  same  question  against  the  plaintiff  in  error.  It  is  intended  to  reconsider 
the  grounds  of  that  decision. 

The  question  arises  on  the  statute  10  Geo.  1,  c.  10,  which  gives  a  duty  on 
oofibe,  &c.,  and  requires  an  entry  of  the  dealer's  house.  The  twelfth  section 
gives  the  power  of  entering  in  the  daytime.  The  thirteenth  section  is  the 
dause  in  question,  and  it  enacts,  That  in  case  any  officer  or  officers  shall  have 
cause  to  suspect  that  any  coffee,  &c.,  shall  be  fraudulently  hid  or  concealed 
in  any  place  whatsoever,  &c.,  with  an  intent  to  defraud  his  majesty,  then, 
upon  oath  made  by  such  officer  before  the  commissioners,  &c.,  setting  forth 
the  ground  of  his  suspicion,  it  shall  be  lawful  for  the  commissioners,  &c.,  if 
they  shall  judge  it  reasonable,  by  special  warrant  under  their  hands  and  seals, 
to  authorise  and  empower  such  officer  or  officers  by  day  or  by  night,  but  if  in 
r*34l1  ^^^  night-time,  then  in  the  presence  of  a  constable,  &c.,  *to  enter  into 
■-  ^  all  and  every  such  place  or  places  where  he  or  they  shall  suspect 
such  coffee,  &c.,  to  be  fraudulently  hid  or  concealed,  and  seize  and  carry 
away  such  coffee,  &c.  Under  this  clause  the  officers  are  justified,  though  no 
tea  be  found.  The  statute  gives  the  authority  "  in  case  the  officer  tkaU  have 
cause  to  suspect,"  and  the  finding  of  the  tea  is  no  part  of  the  condition.  It 
would  be  inconsistent  if  the  act  gave  them  a  power  of  proceeding  in  case  of 
reasonable  suspicion,  and  at  the.  same  time  made  them  trespassers  on  a  subse- 
quent event.  The  statute  means  to  empower  the  officers  to  act  on  a  reason- 
able ground  of  suspicion,  and  the  certainty  of  the  fact  is  not  necessary  to  be 
known  previous  to  the  obtaining  the  warrant.  Any  mischief  to  the  subject 
is  guarded  against  by  the  statute  requiring  the  application  to  a  commissioner 
or  a  justice  of  the  peace,  and  that  the  informer  should  state  the  ground  of  his 
suspicion  upon  oath.  Upon  this  the  commissioners  may  grant  '^  a  special 
warrant,"  which  it  is  the  duty  of  the  officer  to  execute.  The  officer  then  acts 
under  the  sanction  of  a  superior  jurisdiction,  and  in  conformity  to  the  judg- 
ment of  such  jurisdiction.  It  may  be  admitted,  that  if  the  officer  in  execu- 
tion of  the  warraut  does  any  act  not  necessary  for  the  purposes  of  the  warrant, 
be  would  be  a  trespasser,  and  that  if  he  should  lay  a  false  and  malicious 

Cud  for  obtaining  the  warrant,  he  would  be  liable  to  an  action  on  the  case, 
the  present  question  is  different :  viz.,  Whether  he  becomes  a  trespasser 
by  the  subsequent  event  of  not  finding  prohibited  goods,  which  he  suspected 
to  be  concealed.  He  is  authorised  to  apply  for  a  warrant  on  a  reasonable 
ground  of  suspicion :  therefore  the  true  and  simple  point  is,  whether  he  had 
such  reasonable  ground  at  the  time  when  he  applied  for  the  warrant  ? 

If  the  person  suspected  should  afterwards  convey  away. the  goods,  it  would 
be  hard  indeed  to  make  the  officer  a  trespasser,  because  he  did  not  find  them 
on  the  premises.  Suppose,  again,  that  the  officer  is  resisted,  so  that  he  can- 
not make  the  search,  though  it  cannot  be  known  whether  the  goods  are  there 
or  not,  yet  the  party  resisting  is  liable  to  a  penalty ;  can  it  be  contended  thai 
he  is,  notwithstanding,  entitled  to  recover  in  an  action  of  trespass  ? 

When  a  man,  on  a  charge  of  felony,  obtains  a  warrant  from  a  justice,  and 
r*S421  ^^  APP^<^>*B  ^^  ^^®  party  charged  is  ^innocent,  no  action  of  trespass 
I-  ^  will  lie.  It  must  be  a  different  action  grounded  on  the  maliee.  La 
Bostock  V,  Saunders,  one  of  the  arguments  was  that  the  Excise  officer  was 
the  person  who  procured  the  warrant,  and  that  therefore  it  should  be  no  jus- 
tification to  him,  unless  the  goods  were  found;  and  Lord  Hale  (P.  C.  151) 
was  oiied,  who  says :  "  If  the  goods  be  not  in  the  house,  yet  it  seem  that 
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the  officer  is  excused  that  breaks  open  the  door  to  search,  because  he  setreh- 
eth  by  warrant,  and  could  not  know  whether  the  soods  were  there  till  searek 
was  made ;  but  it  seems  that  the  party  that  made  the  suggestion  is  punish- 
able in  such  case :"  but  it  is  not  said  how  he  is  punishable,  nor  is  any  autho- 
rity cited.  The  warrant  in  this  case  was  also  assimilated  to  the  writ  of 
assistance.  That  writ  is  mentioned  in  the  13  k  14  Gar.  2,  c.  11,  s.  5.  It 
is  a  general  writ  to  all  officers  and  magistrates  whatsoever,  &c.,  commanding 
them  to  permit  Custom-House  officers  to  search,  &c.,  and  commanding  them 
to  assist.  A  Gustom-House  officer  never  applies  to  a  magistrate  or  commis- 
sioner of  the  Gustoms  for  any  further  authority.  The  Excise  officer  is  in  a 
different  situation.  By  the  statute  of  10  Geo.  1,  he  must  lay  his  ground  of 
suspicion  before  a  commissioner  or  a  magistrate  upon  oath,  and  does  not  act 
by  his  own  authority  merely,  which  the  Gustom-House  officer  does.  The 
Court  of  Gommon  Pleas  seem  to  have  mistaken  the  nature  of  the  writ  of 
assistance.  They  confounded  it  with  the  writ  which  is  given  by  the  statute 
12  Gar.  2,  c.  19,  s.  1.  There  is  no  determination  that  an  officer,  searching 
under  the  writ  given  by  the  latter  statute,  would  not  be  justified.  If  a 
felony  has  been  committed,  any  one  may  justify  arresting  an  innocent  person 
on  reasonable  suspicion.  A  fortiori,  in  the  present  case,  the  officer,  being 
directed  by  law  to  proceed  on  reasonable  grounds  of  suspicion,  is  justified. 

Plumer,  contra. — There  is  a  preliminary  question,  whether  it  is  necessary 
to  go  into  any  argument.  A  case  has  been  decided  which  has  been  acquiesced 
in  ever  since,  and  many  actions  have  been  brought  upon  it.  [Lord  Mans- 
field.— It  never  was  acquiesced  in ;  and  Westminster  Hall  was  much  divided 
on  it.  There  have  been  cases  determined  against  it.  My  opinion  at  the 
time  was,  '''that  under  a  writ  of  assistance  you  must  find  the  goods,  r^oiQi 
but  not  under  a  warrant.  Ashitrst,  J. — It  certainly  was  not  under-  ^  ^ 
stood  to  be  a  settled  point.  Wood. — A  case  was  tried  before  Buller,  J.,  at 
Oxford,  when  he  gave  his  opinion  that  the  warrant  was  a  justificaUon,  and 
advised  a  special  verdict,  but  the  plaintiffs  would  not  consent.  Lord  Mans- 
field.— When  a  felony  has  been  committed,  any  person  may  arrest  on 
reasonable  suspicion.  When  no  felony  has  been  committed,  an  officer  may 
arrest  on  a  charge.]  Bostock  v,  Saunders  is  at  least  entitled  to  be  considered 
as  an  authority.  On  the  special  verdict  there  is  no  probable  cause.  [Lord 
Mansfield. — There  are  the  oath  and  warrant,  which  are  proofs  of  probable 
cause  till  you  show  the  contrary.]  If  anybody  had  seen  the  goods  carried 
off,  or  any  probable  ground  of  suspicion  had  appeared  on  the  special  verdict, 
it  might  have  been  sufficient.  It  is  not  necessary  to  argue  that  the  finding 
of  the  goods  is  absolutely  necessary,  but  it  should  appear  what  the  pardcolar 
ground  of  the  officer's  suspicion  was,  in  order  that  the  Court  may  judge  of 
the  reasonableness  of  the  suspicion.  The  officer  only  says  that  he  did  suspect 
and  had  cause  to  suspect,  but  he  does  not  show  what  cause.  This  was  the 
ground  of  the  decision  in  Bostock  v.  Saunders.  The  Gourt  there  did  not 
say  what  might  have  been  their  determination  if  the  grounds  of  the  officer'a 
suspicion  had  appeared.  The  judges  in  that  case  take  notice  that  no  eri- 
dence  was  given  at  the  trial  of  any  probable  cause  or  flround  of  suspicion 
that  tea  was  fraudulently  concealed  by  the  plaintiff.  Gould,  J.  (in  the 
report  in  WtUon,  which  is  the  fullest),  says,  <'  No  evidence  was  given  of  the 
ground  of  the  defendant's  suspicion ;  he  ought  to  have  shown  to  the  Coort 
and  jury  the  cause  of  his  suspicion.  Suppose  the  defendant  had  been  obliged 
to  have  pleaded  specially;  I  think  he  could  not  have  justified  under  the 
warrant  atone,  but  must  have  pleaded  the  facts  upon  which  he  grounded  his 
suspicion."  [Ashubst,  J. — Officers  are  never  called  upon  to  tell  their 
information.  Lord  Mansfield. — ^The  act  puts  a  confidence  in  the  commis- 
sioners and  the  justices.    They  have  the  grounds  of  the  suspicion  before 
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ihem.  BuLLKR,  J. — In  the  Exoheqner,  officers  are  neyer  permitted  to  be 
asked  what  their  information  is.]  Argnments  of  oonrenienoe  are  as  strong 
on  the  other  side.  The  security  of  the  subjeot  was  thought  by  the  Court  of 
r^3441  ^°^™^^  Pleas  to  be  deserving  of  some  consideration.  The  '*'com- 
*-  -"  missioners  have  only  the  oath  of  the  officer.  They  must  believe 
him,  though  it  may  be  all  false.  The  judgment  of  the  commissioners  is  no 
security,  for  it  rests  on  the  veracity  of  the  officer.  The  subject  will  have  no 
opportunity  of  ever  contradicting  the  officer  by  evidence.  All  officers  execute 
-warrants  at  their  peril,  thoush  they  are  bound  to  obey.  When  they  are 
protected,  it  is  because  they  have  no  means  of  ascertaining  the  truth,  but 
must  rely  on  the  judgment  of  the  magistrate.  Whenever  a  warrant  is  exe- 
cuted by  a  party  at  whose  suit  it  is,  he  is  obliged  to  show  the  fffounds  of  his 
proceeding.  So,  in  all  cases  of  a  limited  jurisdiction,  it  must  be  shown  that 
the  jurisdiction  did  not  exceed  its  authority.  In  case  of  a  judgment,  the 
sheriff  is  justified  as  against  a  party  by  the  writ.  As  against  a  third  person^ 
be  must  show  the  judgment,  and  the  party  must  always  show  the  judgment. 
Siale  takes  a  distinction  between  a  party  making  the  suggestion,  and  an 
officer.  The  officer  is  excused,  though  no  goods  be  found,  but  the  party 
making  the  suggestion  is  punishable.  In  effect  he  says  how  punishable,  by 
saying  that  it  is  lawful  or  unlawful  according  to  the  event.  That  means  that 
it  is  a  trespass,  and  subject  to  an  action. 

The  statute  12  Gar.  2  gave  a  power  to  the  Barons  of  the  Exchequer,  or 
chief  magistrates,  to  grant  a  warrant  empowering  a  constable  in  the  daytime, 
but  if  no  goods  are  found,  the  statute  makes  the  informer  liable.  The  writ 
of  assistance  is  a  positive  command,  though  general^  like  hue  and  cry ;  but 
that  writ  is  no  protection. 

There  is  a  distinction  between  general  jurisdictions  and  particular  autho- 
rities. Commissioners  are  to  be  watched  and  confined  within  their  jurisdic- 
tion by  the  superior  Courts,  and  must  always  bring  themselves  within  the 
Act  of  Parliament  which  gives  them  their  authority.  Thus  persons  acting 
under  a  commission  of  bankrupt  must  show  all  their  proceedings.  In  Nichols 
V.  Walker,  B.  R.,  H.  10  Car.  1,  Cro.  Jac.  394,  in  trespass,  a  special  verdict 
was  found  that  the  defendants  were  churchwardens  and  overseers  of  the  poor, 
and  that  they  acted  under  a  warrant,  &c. ;  and  it  was  contended  that  although 
the  rates  for  which  the  warrant  was  granted  might  be  bad,  yet  the  defen- 
dants, acting  as  officers  under  the  warrant,  were  excused ;  but  the  Court  said 
r'^3451  ^^'^^  ^^^  ^^  being  unduly  '''taxed,  the  warrant  of  the  justices  for  the 
*-  -^  levying  thereof  would  not  excuse,  and  that  it  was  not  like  where  an 
officer  makes  an  arrest  by  warrant  out  of  the  King's  Court,  which,  if  it  be 
error,  the  officer  must  not  contradict,  because  the  Court  has  the  general  juris- 
diction ;  but  that  here  the  justices  of  the  peace  have  but  a  particular  juris- 
diction, to  make  warrant  to  levy  rates  well  assessed.  So,  in  the  case  of  — 
V.  Boucher,  B.  R.,  M.  3  Jac.  1,  Cro.  Jac.  81,  the  defendant  justified  as 
sergeant-at-mace  under  the  command  of  the  mayor,  but  did  not  show  the 
cause  of  the  imprisonment  which  was  objected  to,  and  the  Court  held  the 
plea  bad,  for  that,  when  one  is  implicated  in  an  action,  he  ought  to  show  the 
cause. 

The  statute  upon  which  the  defendant  rests  his  defence  requires  that  there 
should  be  a  reasonable  ground  of  suspicion.  If  he  had  been  compelled  to 
plead  specially,  he  must  have  stated  in  his  plea  that  he  had  cause  to  suspect, 
an  averment  which  would  have  been  traversable,  for  if  there  had  been  no 
cause  to  suspect,  the  jurisdiction  failed.  The  giving  the  special  matter  in 
evidence  under  the  general  issue  can  make  no  difference.  This  is  the  case  of 
a  party  applying  for  an  authority,  for  it  is  more  an  authority  than  a  warrant, 
and  he  enters  at  his  peril    It  is  similar  to  the  petition  of  a  creditor  under  a 
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commission  of  bankrupt,  who  is  answerable  for  all  the  oonaeqvenoes.  Again, 
this  being  a  process  under  a  limited  jurisdiotion,  the  defendant  must  show 
himself  within  the  express  words  of  the  statute  which  confers  that  jurisdic- 
tion, and  which  requires,  before  it  confers  any  power,  that  a  reasonable  ground 
of  suspicion  should  exist.  Lastly,  trespass  is  the  proper  form  of  action,  as 
appears  from  all  the  oases.  An  action  on  the  case  would  be  improper.  The 
injury  consists  in  the  breaking  and  entering,  and  if  there  is  any  remedy,  it 
must  be  by  action  of  trespass,  and  that  action,  if  maintainable  at  all,  is 
maintainable  against  the  informer.  [Lord  Mansyieu). — Mr.  Plumar  has 
put  it  on  this,  whether  there  was  probable  cause  or  not,  which  is  much  more 
sensible  and  consistent  than  putting  it,  as  the  report  does,  on  found  or  not 
found.]        • 

Wood  in  reply. — As  to  Mr.  Flumer's  first  point,  that  it  does  not  appear 
on  the  special  verdict  that  the  jury  found  any  reasonable  grounds  of  suspi- 
cion, is  it  necessary  by  the  statute  that  it  should  ?  Who  is  to  judge  whether 
there  *were  sufficient  grounds  f — the  commissioners  or  justices,  and  r^oA^-^ 
not  a  jury.  The  jury  are  not  to  try  this  point;  they  have  only  to  *-  ^ 
inquire  whether  or  not  the  justices  were  satisfied  that  there  were  grounds, — 
that,  acting  within  their  jurisdiction,  they  granted  the  warrant.  It  was  then 
argued,  from  inconvenience,  that  it  was  of  alarming  consequence  that  such  a 
power  should  exist.  That  objection  only  goes  to  the  statute  which  reposes 
a  confidence  in  the  justices,  which,  if  abused,  may  probably  subject  them  to 
an  action,  certainly  to  an  information.  [Willes,  J. — How  could  that  be 
without  seeing  the  information  given  ?]  On  proper  grounds  the  Court  would 
order  the  information  to  be  produced.  The  cases  cited  are  not  applicable. 
It  is  said  that  a  party  must  show  a  judgment.  This  is  like  a  judgment.  It 
is  a  decision  by  a  magistrate.  As  to  the  case  in  Croke  Charles,  it  was  a  rate 
on  a  part  of  a  parish  that  was  extra-parochial.  It  was  therefore  out  of  the 
limits  of  the  jurisdiction,  and  does  not  apply  unless  this  was  out  of  the 
local  limits  of  the  commissioners  of  Excise.  In  the  case  in  Croke  James, 
the  plea  stated  <<  divers  causes,''  without  alleging  any  in  particular,  which 
was  clearly  bad,  and  so  here  it  would  have  been  bad  if  it  had  been  stated 
<<on  divers  suspicions ;"  but  the  special  verdict  has  followed  the  very  words 
of  the  act  of  parliament.  It  is  objected  that  it  ought  to  have  been  stated 
that  the  person  applying  to  the  magistrate  had  cause  to  suspect,  and  that 
this  would  have  been  traversable,  and  might  have  been  tried  by  a  jury  ;  but 
the  true  meaning  of  the  act  of  parliament  is  not  that  this  question  should 
be  tried  by  a  jury,  because  it  says  that  the  magistrate  shall  judge.  The 
only  question  therefore  would  be,  whether  the  magistrate  issued  his  warrant 
upon  oath  made,  setting  forth  the  ground  of  suspicion.  Now  it  appears  on 
the  special  verdict,  that  the  warrant  was  issued  upon  oath  made  that  the 
officer  had  cause  to  suspect,  and  did  suspect,  setting  forth  in  the  said  oath 
the  grounds  of  his  suspicion,  which  is  ail  that  the  statute  requires.  It  has 
been  said  unless  trespass  will  lie,  no  action  can  be  maintuned ;  but  if  a  legal 
act  be  done  from  malicious  motives,  it  is  the  subject  of  an  action  on  the  case, 
and  not  of  an  action  of  trespass. 

Lord  Mansfield. — We  will  think  of  it. 

On  a  subsequent  day  his  lordship  desired  to  be  informed  whether  the 
dictum  of  Lord  Hale,  that  the  justification  under  *a  search-warrant  ^-^047-1 
depended  on  finding  the  goods,  had  been  followed  by  any  decision.  ^  -' 
He  added,  that  Lord  Hale  said  it  doubtingly,  his  words  being  <<  it  seems,'' 
and  it  was  in  a  work  published  after  his  death.  He  also  desired  to  know 
whether  the  writ  of  assistance  was  not  founded  entirely  on  the  statute  of 
Charles  II.,  and  framed  from  the  general  directions  of  that  act.  He  desired 
that  an  inquiry  might  be  made  into  these  two  points^  and  said  that  tb^ 
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Conrty  in  order  to  ^ve  time  for  it,  would  defer  the  judgment  till  the  follow- 
ing term. 

In  the  coarse  of  that  term,  Plwner  informed  the  Court  that  he  had  found 
other  passages  in  Lord  Halb  confirming  the  doctrine  in  p.  151,  vis.,  pp. 
113,  116,  117.  He  also  referred  to  4  Inst  177,  17S.  There  are  also  several 
authorities  as  to  searching  for  a  felon,  where  the  justification  depends  on  the 
finding  him.  The  cases  on  warrants  are  few,  because  the  constable  was  a 
conservator  of  the  peace,  and  wanted  no  warrant.  Lord  CoKi  treats  the 
warrant  as  only  in  aid,  but  Lord  Hale  narrows  that  doctrine,  p.  212 ;  Hawk. 
84 ;  2  Inst.  52.  There  are  precedents  of  pleadings  in  lustions  against  in- 
formers, in  which  the  pleas  set  out  the  probable  cause.  With  regu^  to  the 
writ  of  assistance,  it  is  said  to  be  founded  on  the  statute,  but  it  seems  to  be 
copied  from  the  sheriff's  patent  of  assistance.  [Lord  Mansfield. — It  may 
be  copied,  but  did  it  exist  independently  of  the  statute  ?]  There  was  a  case 
of  Shipley  v,  Redmain  in  the  Common  Pleas,  T.  5  Geo.  3,  before  Lord  Gam* 
BEN,  on  a  writ  of  assistance,  when  it  was  considered  to  be  settled  law 
that  a  person  acting  under  the  writ,  and  finding  nothing,  was  not  justified. 
There  is  also  the  case  of  Entick  v.  Oarrington,  C.  B.,  M.  6  Gko.  3,  2  Wils. 
291,  19  St.  Fr.  1030,  S.  C.  As  to  searching  for  felons,  the  justification 
seems  in  some  cases  to  depend  upon  the  event.  1  Hale,  582 ;  2  Hale,  116, 
117. 

Lord  Mansfield  delivered  the  judgment  of  the  Court.  This  case  comes 
before  the  Court  by  writ  of  error  on  a  iudgment  in  the  Common  Pleas  on  a 
special  verdict.  It  appears  to  be  exactly  the  same  with  that  of  Bostock  v. 
Saunders,  and  the  Court  of  Common  Pleas  in  this  case  gave  judgment  on 
the  authority  of  that  decision,  without  hearing  any  argument.  The  great 
fitiOAQ-\  weight  which  the  ^opinion  of  those  who  gave  judgment  in  this  case 
L  ^  carries  with  it  has  made  us  deliberate,  and  turn  the  matter  over  and 
over  again  in  our  minds,  but  we  cannot  bring  ourselves  to  coincide  in  the 
judgment  of  the  Court  of  Common  Pleas.  We  think  the  Excise  officer  can- 
not be  guilty  of  a  trespass,  either  in  procuring  or  executing  the  warrant.  If 
it  was  either  procured  or  executed  maliciously,  from  corrupt  motives,  he  may 
be  liable  in  a  special  action  on  the  case.  The  question  depends  upon  the 
statute  10  Geo.  1,  c.  10.  By  that  act,  a  duty  is  imposed  on  an  officer  of 
Excise  who  has  grounds  of  suspicion,  to  lay  such  grounds  before  a  commis- 
sioner of  Excise,  or  a  justice  of  peace  upon  oath.  A  duty  is  also  imposed 
on  such  commissioner  or  magistrate  to  exercise  his  judgment  on  the  grounds 
of  suspicion  so  laid  before  him,  and  if  he  thinks  them  sufficient,  and  not 
otherwise,  he  is  bound  to  grant  a  warrant  to  search.  The  judgment  of  the 
magistrate  upon  an  exparU  examination,  certified  by  oath,  is  made  decisive 
by  the  statute.  There  cannot  be  a  doubt  but  that*  the  commissioners  of  Ex- 
cise had  an  authority  in  this  case,  that  the  warrant  was  clearly  legal  when  it 
issued,  that  the  execution  of  it  was  legal,  and  that  the  warrant,  therefore, 
was  legal  when  executed.  It  is  a  solecism  to  say  that  the  regular  execution 
of  a  legal  warrant  shall  be  a  trespass.  If  improperly  executed,  an  action  on 
the  case  will  lie. 

Two  objections  were  taken  : — First,  that  the  event  of  not  finding  avoids 
the  warrant,  and  makes  the  officer  a  trespasser  by  relation.  This  objection, 
if  allowed,  would  in  effect  repeal  the  act  of  parliament,  which  is  adapted  to 
cases  of  probable  suspicion,  and  requires  probable  circumstances  to  be  stated 
to  the  commissioner  or  justice.  The  officer  does  not  say  that  he  knows 
prohibited  goods  are  in  the  house.  In  justifying  an  arrest  for  felony,  rea- 
sonable suspicion  is  sufficient,  and  it  is  not  necessary  that  the  person  suspected 
should  be  found  guilty  on  the  trial.  See  Beckwith  v.  Phelley,  B.  R.,  E.  8 
Geo.  4,  6  B.  &  C.  635.    The  case  of  the  writ  of  assistance  is  not  applicable. 
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There  there  is  no  wmmnty  and  all  is  left  to  the  discretion  of  the  officer;  he- 
Bides,  which  is  very  material,  there  is  a  positive  clause  in  the  statute  of  Chirks 
2,  which  makes  the  whole  depend  on  the  actual  finding  of  *goods.  r*34oi 
Suppose  a  warrant  issues  to  search  for  stolen  goods.  This  perhaps  ^  ^ 
may  depend  on  the  event  of  finding  the  goods.  That,  however^  is  a  politic 
prevention  to  avoid  abuse ;  but  on  this  point  we  give  no  opinion.  The  act 
under  which  the  warrant  in  the  present  case  issued  is  made  for  the  benefit  of 
the  public,  and  it  is  for  their  benefit  that  the  parties  may  proceed  safely  on 
reasonable  grounds.  The  check  to  the  abuse  of  this  warrant  is  the  judgment 
of  the  magistrate.  Suppose  goods  were  actually  in  the  house,  and  that  thej 
were  taken  out  just  before  the  warrant  was  executed.  Can  it  be  said  that 
the  officer  in  that  case  would  be  a  trespasser  ?  It  would  be  adding  to  the 
statute  a  clause  which  the  legislature,  with  the  statute  of  Charles  U.  before 
their  eyes,  have  purposely  avoided. 

But  supposing  it  too  much  to  say  that  the  statute  meant  that  the  validity 
of  the  warrant  should  abide  the  event  of  the  finding,  then  the  second  objee- 
tion  is  that  the  grounds  of  probable  suspicion  must  be  made  to  appear  to  the 
jury  who  try  the  cause.  This  equally  repeals  the  act.  The  officer  alone  maj 
know  the  facts.  To  remedy  the  inconvenience  which  must  follow  from  hu 
making  this  knowledge  public,  the  oath  of  the  officer  is  made  evidence  of  the 
fact,  and  the  fact  itself  is  left  to  the  magistrate  to  judge  of.  The  granting 
of  the  warrant  is  made  evidence  of  the  suspicion,  whatever  the  event  may 
afterwards  be ;  otherwise  too  much  would  be  left  to  the  jury,  and  no  offiotf 
would  be  safe.  If  the  magistrate  thinks  there  is  sufficient  ground,  he  ii 
bound  to  grant  the  warrant ;  if  insufficient,  to  refuse  it.  The  regulationa 
made  by  the  act  are  agreeable  to  the  principles  of  justice  and  policy.  The 
officer  is  not  a  party,  though  he  is  interested.  He  acts  as  a  public  officer, 
and  in  the  execution  of  his  duty;  if  he  acts  bondjidey  he  ought  to  be  safe. 
It  is  not  left  to  his  discretion  to  search,  he  is  bound  to  do  it,  nor  must  be 
stay  to  consider  whether  or  not  he  can  find  witnesses  to  prove  the  grounds  of 
suspicion  to  the  satisfaction  of  a  jury.  The  statute  has  chalked  out  a  way  bj 
which  he  may  be  safe.  He  must  make  oath,  and  he  will  then  obtain  a  war- 
rant. Whenever  an  officer  acts  maid  Jide,  this  act  will  not  protect  him,  and 
he  may  be  sued  in  a  special  action  on  the  case.  That  course,  however,  baa 
not  been  adopted  here.  We  are  all  of  us  therefore  of  opinion,  though  against 
great  authority,  that  for  the  due  '^'execution  of  a  legal  warrant  the  r^g^A-i 
officer  cannot  be  made  a  trespasser.  Judgment  reversed.^     ^       ^ 

>  There  are  several  modem  decisions  in  wbiok  the  point,  as  to  the  jnstifieatioa  of 
the  officer  depending  on  the  fact  of  the  goods  or  the  person  being  found,  has  come  in 
question.  Cooke  v.  Birt,  C.  B.,  M.  45  Geo.  8,  6  Tannt  765;  Ratcliffe  r.  Bortoo,  C. 
B.,  M.  48  Geo.  8,  8  B.  &  P.  228 ;  Johnson  v.  Leigh,  G.  B.,  T.  55  Geo.  3,  6  Tannt  246. 


The  KING  v.  COTTRELL.    June  Sth. 

An  inhabitant  of  a  parish  is  a  good  witness  on  a  conviction  under  6  Anne,  o.  14,  for 
keeping  a  lurcher  to  kill  game,  if  it  do  not  appear  that  he  is  an  inhabitant  pajing 
scot  and  lot ;  and  the  Court  will  not  presume  that  he  is  such  an  inhabitant.  When 
the  information  was  for  keeping  two  lurchers  and  the  conviction  for  one,  the  cob- 
viction  is  good. 

This  was  a  conviction;  by  a  justice  of  the  peace,  of  Henry  Gottrell,  of  the 
parish  of  Tadley,  in  the  County  of  Southampton,  for  keeping  and  using  i 
certain  dog  called  a  lurcher,  to  kill  and  destroy  the  game. 

The  record  stated^  that  the  justice  had  convict^  the  defendant  on  the 
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oatli  ''of  one  credible  witnesB,  to  wit,  Henry  TuU,  of  Tadlej  aforesaid, 
laborer." 

MiUes  objected  that  the  conviction  was  on  the  evidence  of  an  inhabitant 
who  was  no  witness.  R.  v.  Stone,  B.  R.,  M.  2  Geo.  2,  2  Lord  Kaym.  1545, 
1  Seas.  Ca.  378,  S.  C. 

BuLLEB,  Justice. — It  has  been  settled  that  an  inhabitant  not  paying  scot 
and  lot  is  a  witness.  I  remember  a  case  before  Bubland,  B.,^  to  that  effect, 
which  was  I  believe  the  first,  the  old  cases  being  as  Mr.  MiUe$  has  stated. 
The  decision  of  Mr.  Baron  Bubland  was  universally  approved  of.  We  can- 
not presume  anything,  and,  therefore,  nothing  being  said  about  it,  we  will 
not  presume  that  this  man  pays. 

MiUei  then  made  another  objection,  that  the  information  was  for  hunting 
with  two  lurchers,  and  the  conviction  for  one,  which,  he  said,  was  not  suffi- 
cient notice  to  the  defendant  what  he  was  to  answer. 
r*S511  ^^i^«^^f  Justice. — It  is  the  same  offence,  though  not  to  '*'the  same 
■-  -*  extent,  and  the  justice  fixes  the  offence  to  the  time  mentioned  in  the 
declaration. 

WiLL£8,  Justice,  of  the  same  opinion.  Conviction  affirmed.' 

>  Cited  and  approved  of  by  Lord  Ellsnbobough,  2  East,  561. 

'  This  decision  on  the  point  of  eyidence  has  been  ft>equentl7  confirmed.  B.  v, 
Kirdford,  T.  42  Geo.  8,  2  East,  559 ;  B.  v,  KUlerby,  M.  49  Geo.  8,  10  East,  298.  See 
also  Rhodes  v,  Ainsworth,  M.  58  Geo.  8,  1  B.  &  A.  87. 


OBEY  V.  CUTHBERTSON  and  Another,  Assignees  of  MILLS.     June  9th. 

CoYenant  by  lessor  against  assignee  of  lessee,  on  a  covenant  by  the  lessee,  for  him- 
self, his  executors  and  administrators,  to  pay  to  the  lessor  the  amount  t)f  fruit-trees, 
&c.,  to  be  planted  by  the  lessee  according  to  an  appraisement  to  be  made  by  two 
persons,  one  to  be  chosen  by  eaoh  of  the  parties.  Breach  that  the  defendant  re- 
fused to  name  a  person  to  make  the  appraisement  Demurrer.  Held  that  this 
ooYonant  did  not  run  with  the  land,  and  that  the  assignee  was  not  bound. 

This  was  an  action  of  covenant.  The  declaration  stated  that  Mills^  being 
possessed  of  certain  premises  at  Leeds,  in  Yorkshire,  for  the  residue  of  a 
term  of  which  more  than  fourteen  years  were  then  unexpired,  demised  those 
premises,  by  indenture,  on  the  22d  of  September,  1770,  to  the  plaintiff,  his 
executors,  administrators,  and  assigns,  for  a  certain  rent,  and  other  considera- 
tions, to  hold  him,  his  executors,  administrators,  and  assigns,  from  the  11th 
of  November  then  next  to  come,  for  fourteen  years  :  that  it  was,  hj  the  said 
indenture,  declared  and  agreed  by  and  between  the  parties,  that,  at  the  ex- 
piration or  sooner  determination  of  the  lease,  a  fair  appraisement  should  he 
made  by  two  indifferent  persons  (one  to  be  chosen  by  each  of  the  parties,  or 
their  respective  executors),  of  all  the  fruit-trees  and  bushes  that  should  be 
then  standing  and  growing  on  the  premises,  and  should  have  been  planted 
by  the  plaintiff,  his  executors,  administrators,  or  assigns ;  and  that  the  plain- 
tiff, his  executors,  administrators,  or  assigns,  should  deliver  up  such  trees 
and  bushes  to  Mills,  his  executors^  administrators,  and  assigns,  at  the 
appraisement  to  be  so  made ;  and  that  Mills,  for  himself,  his  executors  and 
administrators,  by  the  said  indenture  covenanted  with  the  plaintiff,  his 
executors,  administrators,  and  assigns,  to  pay  to  him  or  them  immediately 
after  such  appraisement  such  sum  as  such  trees  and  bushes  should  be  valued 
at;  that  the  plaintiff,  bj  virtue  of  the  lease,  entered  on  the  premises,  and 
became  possessed  thereof,  the  reversion  being  in  Mills  for  the  residue  of  his 
term :  that  afterwards  the  premises  and  all  the  estate,  right,  title,  interest, 
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and  term  of  ^years  of  Mills  therein,  by  assignment  came  to  and  vested  r^Qeo-i 
in  the  defendants,  and  they  became  possessed  thereof  and  of  Mills's  ^  -' 
reversion  in  the  same :  that  the  plaintiff  continued  in  possession  till  the  end 
of  his  lease,  which  expired  by  lapse  of  time  on  the  11th  of  November,  1784, 
when  he  quitted  and  yielded  up  the  possession,  together  with  the  trees  and 
bashes  thereon  growing,  to  the  defendants  as  such  assignees ;  that  although 
the  plaintiff  had  from  time  to  time  performed  and  observed  everything  in  the 
lease  contained  on  his  part  to  be  performed  and  observed  ]  yet  (protesting, 
&c.)  the  plaintiff  in  fact  said,  that  in  every  year  during  the  continuance  of 
the  lease  divers  large  quantities  of  fruit-trees  and  bushes  of  great  value  were 
planted  by  him  on  the  premises,  and  remained  standing  and  growing  there 
at  the  expiration  thereof,  of  which  the  defendants  had  notice :  that  the  plain- 
tiff at  the  expiration  of  the  lease  was  desirous  that  a  fair  appraisement  should 
be  made  of  the  trees  and  bushes,  according  to  the  form  and  effect  of  the  lease, 
by  two  indifferent  persons,  one  to  be  chosen  by  him  and  the  other  by  the  de- 
fendants, then  being  such  assignees :  that  he  was  willing  to  choose,  and  did 
choose  one  A.  B.,  being  such  indifferent  person,  of  which  the  defendants  had 
notioe ;  and  that  they  were  then  requested  by  the  plaintiff  to  choose  another, 
yet  they  did  not  nor  would  choose  any  indifferent  person  to  make  with  the  said 
A.  B.  such  appraisement,  but  wholly  omitted  and  refused  so  to  do  :  by  reason 
whereof  no  fair  appraisement  could  be  made  according  to  the  form  and  effect 
of  the  lease,  and  of  the  covenant  in  that  behalf  made ;  and  that  the  plaintilT 
was  yet  wholly  unpaid  and  unsatisfied  for  the  said  trees  and  bushes. 

General  demurrer. 

Clayton,  for  the  demurrer. — ^This  is  not  such  a  covenant  as  runs  with  the 
land  and  extends  to  the  assignee.  It  is  only  where  a  covenant  extends  to  a 
thing  in  esse,  parcel  of  the  demise,  and  is  quodam  modo  annexed  and  appur- 
tenant to  the  thing  demised,  that  it  binds  the  assignee  where  he  is  not 
named.  Spencer's  case,  B.  R.,  E.  25  Eliz.,  5  Rep.  16;  Bally  v.  Wells,  C. 
B.,  M.  10  Geo.  3,  3  Wils.  25,  Wilmot's  Gases,  341,  S.  C.  But  if  the  as- 
signee be  named,  and  the  covenant  relate  to  a  thing  to  be  done  upon  the  land 
demised,  though  the  thing  be  not  in  esse,  the  assignee  is  bound.  Id.  If  the 
covenant  is  merely  ^collateral  to  the  land,  and  does  not  touch  or  con-  r^oeoi 
cem  it  in  any  manner,  then  it  cannot  run  with  the  land,  and  will  not  >-  ^ 
bind  the  assignee,  though  he  be  named.  Id.  Now,  in  the  .present  case  the 
thing  to  be  done  is  perfectly  collateral  to  the  land,  viz.,  to  name  an  arbitra- 
tor; and  the  covenant  related  to  a  thing  not  in  esse,  viz.,  the  value  of  fruit- 
trees  which  might  never  be  planted ;  and,  therefore,  as  the  assignee  was  not 
named,  he  cannot  be  bound.  In  Spencer's  case  it  was  said,  that  where  a  man 
leases  stock  with  land,  a  covenant  relating  to  the  delivering  up  of  the  stock  will 
not  bind  the  assignee,  for  it  is  but  a  personal  contract,  and  wants  such  privity 
as  is  between  the  lessor  and  lessee  and  his  assigns  of  the  land  in  respect  of 
the  reversion.  In  the  same  case  it  was  held  that  a  covenant  to  build  a  brick 
wall  upon  part  of  the  land  demised  did  not  bind  the  assignee  who  was  not 
named.  So  in  Purefoy's  case,  B.  R.,  M.  29  Eliz.,  Moor,  243 ;  Godb.  120, 
S.  C.  See  Canham  v.  Rust,  C.  B.,  H.  58  Geo.  3,  8  Taunt.  231 ;  V4n.  Ab. 
Cov.  (E.  3,  11),  Hartley  v.  Pehalls,  Peake,  131,  a  covenant  by  a  lessee  of  a 
tavern  to  account  monthly  to  the  lessor,  for  all  the  wines  which  should  be 
there  sold,  and  to  pay  to  the  lessor,  or  his  assigns,  twenty  shillings  for  each 
tun  sold,  was  a  collateral  covenant. 

Wood,  contra. — This  is  a  covenant  which  runs  with  the  land,  and  there- 
fore binds  the  assignee.  Where  the  parties  agree,  that  binds  the  assignee, 
though  he  be  not  named,  if  it  be  a  covenant  which  runs  with  the  land.  Sup- 
pose the  lessee  had  not  delivered  up  the  premises,  the  assignee  of  the  lessor 
might  maintain  an  action,  and  that  right  must  be  reciprocal    Moor,  159,  pi. 
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300.  It  would  be  inoonTenient  if  the  assignee  were  not  to  pay,  for  the  arbi* 
trator  is  to  be  appointed  by  the  assignee.  The  eovenant  is  to  do  a  thing 
upon  the  land,  and  is  like  a  covenant  to  build,  or  repair  a  house,  which  runs 
with  the  land.  Alfo  v.  Henning,  B.  R.,  M.  8  Jao.  1,  Owen,  152 ;  Kitchen 
V.  Buckley^  B.  R.,  M.  14  Car.  2,  1  Lev.  109;  Lougher  v.  Williams,  B.  R., 
M.  25  Car.  2,  2  Ijcv.  92;  Matures  v.  Westwood,  B.  R.,  M.  39  &  40  Eliz. 
Cro.  Elis.  599;  Ooulds,  175.  [Lord  Mansfield. — ^The  breach  of  covenaift 
on  which  the  action  is  founded  is  the  not  naming  an  arbitrator.] 
r*^r^i  *  Olaytouy  in  reply. — ^In  Bally  v.  Wells  the  case  in  Moor  was  denied. 
■-  "^^J  Cur.  adv.  vult. 

Lord  Mansfield. — ^We  are  all  of  opinion,  on  the  authority  of  Spencer's 
case,  that  the  covenant  to  name  an  arbitrator  does  not  run  with  the  land,  and 
consequently  does  not  bind  the  assignee.       Judgment  for  the  defendant.^ 

>  See  The  Mayor  of  Gongleton  v.  Pattison,  B.  B.,  T.  48  Geo.  3,  10  East,  180 ;  Col- 
leron  v,  Letsom,  C.  B.,  T.  55  Geo.  8,  6  Taunt.  224;  Canham  v.  Bust,  C.  B.,  H.  58 
Geo.  8,  8  Taunt  281 ;  Jonrdain  v.  Wilson,  B.  B.,  H.  1  &  2  Geo.  4,  4  B.  &  A.,  266 ; 
Temon  v.  Smith,  B.  B.,  M.  2  Geo.  4,  5  B.  &  A.  1 ;  Vyryan  v,  Arthur,  B.  B.,  H.  8  & 
4  Geo.  4, 1  B.  &  C.  410. 


WATKETS  V.  DE  LANCET.    June  10. 

CoTenant  by  defendant  that  he  was  lawfully  seised  of  a  good  estate  of  inheritance  in 
law  in  fee  simple  in  certain  premises  conveyed  to  the  plaintiff.  Breach,  that  ho 
was  not  so  seised,  &c.,  and  issue  thereon.  Preyionsly  to  the  conyeyance,  the  pre- 
mises had  been  confiscated  by  an  act  of  the  state  of  New  York.  Held  that  there 
was  no  breach  of  the  oorenant 

This  was  an  action  of  covenant.  The  declaration  stated,  that  hj  an  in* 
denture  made  on  the  dOth  of  April,  1782,  between  the  defendant  and  the 
plaintiff — ^reciting  that  the  defendant  being  seised  in  fee  of  a  certain  mes- 
suage and  lot  of  ground  in  the  city  of  New  xork,  did,  by  a  letter  of  attorney, 
dated  the  27th  of  June,  1780,  appoint  A.  and  B.  his  attorneys,  jointly  and 
severally  to  sell  all  his  real  estate  in  the  province  of  New  York,  or  elsewhere, 
in  North  America.  It  was  witnessed  that  the  defendant,  by  B.,  one  of  his 
said  attorneys,  in  consideration  of  £350  current  money  of  New  York,  paid 
by  the  plaintiff  to  B.  for  the  use  of  the  defendant,  did  grant,  bargain,  sell, 
release,  &c.,  the  premises  (in  his  actual  possession,  &c.)  to  the  plaintiff  in 
fee,  and  the  defendant  covenanted  with  the  plaintiff  that  he  was  lawfully 
seised,  in  his  own  right,  of  a  good  estate  of  inheritance  in  law  in  fee  simple 
in  the  premises,  and  had  in  himself  a  good  right  to  grant  t^e  same  to  the 
plaintiff  in  fee :  that  although  the  plaintiff  alwavs,  from  the  time  of  making 
the  said  indenture,  hitherto,  had  faithfully  perrormed  and  kept  all  and  sin- 
gular  the  covenants,  &c.,  yet  (protesting,  &c.)  the  plaintiff  in  fact  said,  1. 
r3551  '''^^^  ^^^  defendant  at  the  time  of  the  '^'sealing  and  delivery  of  the 
I-  -'  said  indenture,  was  not  lawfully  seised  in  his  own  right  of  the  pre- 
mises of  a  good  estate  of  inheritance  in  law  in  fee-simple;  and  2,  that 
the  defendant  at  the  time,  &c.,  had  not  in  himself  a  good  right  to  grant  the 
same  to  the  plaintiff  in  fee. 

The  defendant  in  his  plea  asserted,  as  to  the  first  breach,  that  at  the  time 
of  the  sealing,  &c.,  he  was  lawfully  seised,  &c.  (in  the  words  of  the  declara- 
tion), and  thereupon  issue  was  joined ;  and  also,  as  to  the  second  breach, 
that  at  the  time,  &o.,  he  had  in  himself,  &o.,  whereupon  issue  was  also 
joined. 

The  cause  was  tried  at  Westminster  Hall,  before  Lord  Makstteld,  at  the 
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sittings  after  last  Easter  term,  when  a  yerdict  was  foand  for  tlie  plaintiiF, 
sabject  to  the  opinion  of  the  Court  on  the  following  case : — 

The  estate  in  question  had  been  the  inheritance  of  the  defendant's  father, 
on  whose  death  it  descended  to  the  defendant  as  his  heir-at-law,  who  was 
seised  thereof  at  the  time  of  the  sale,  except  as  to  the  attdnder  hereafter 
mentioned.     The  defendant  was  a  loyal  subject  of  the  king,  and  left  New 
York  and  arrived  in  England,  previous  to  the  declaration  of  the  independence 
of  the  States,  and  has  resided  in  England  ever  since  his  said  arrival.     In 
1779,  an  act  of  attainder  and  confiscation  passed  in  the  state  of  New  York, 
wherebj  the  defendant's  estate  in  that  province  was  confiscated,   and  he 
himself  attainted.     His  attainder  was  published  in  the  New  York  papers, 
but  there  was  no  proof  of  its  coming  to  the  plaintiff's  knowledge.     The 
plaintiff,  in  April,  1782,  purchased  the  premises  of  the  defendant,  who,  by 
his  attorney,  covenanted,  as  shown  in  the  declaration.     The  plaintiff  took 
possession,  in  consequence  of  this  purchase,  and  remained  in  possession  tiU 
the  commissioners,  under  the  act  of  attainder,  entered,  dispossessed  the 
plaintiff,  and  sold  the  estate.     New  York  was  in  possession  of  the  king's 
army  at  the  time  of,  and  many  years  previous  to,  the  attainder,  and  con- 
tinued in  their  possession  long  after,  vis.  till  December,  1783.    The  prelimi- 
nary treaty  between  England  and  the  States  of  America  was  signed  on  the 
8d  of  September,  1783. 

The  question  for  the  opinion  of  the  court  was,  whether  the  action  could 
be  maintained.  If  they  should  think  it  could,  the  verdict  to  stand.  Other- 
wise, a  nonsuit  to  be  entered. 

"^Baldwin,  for  the  plaintiff,  contended  that,  on  principles  of  justice,  r^ogci 
the  plaintifi*  was  entitled  to  recover  the  money  paid  for  a  title  which  ^  -' 
the  defendant  knew  to  be  bad.  The  act  of  attainder  passed  before  the  sale, 
and  was  confirmed  by  the  preliminary  articles  of  peace,  whereby  all  the  pro* 
oeedings  in  Congress  were  recognised.  If  the  acts  of  Congress  were  to  be 
overturned,  it  would  open  a  door  to  great  inconvenience.  The  defendant 
knew  that  the  act  of  attainder  had  passed,  but  that  knowledge  has  not  been 
brought  home  to  the  plaintiff.  From  the  moment  of  the  passing  of  the  act 
of  attainder,  the  defendant  ceased  to  have  any  title.  If,  indeed,  that  act  had 
passed  after  the  sale,  the  defendant  would  not  have  been  liable.  The  pre- 
liminaries of  peace  went  on  the  idea  that  the  States  had  a  right  to  do  what 
they  did,  and  that  the  confiscation  which  had  taken  place  were  valid;  there- 
fore it  was  recommended  that  restitution  should  be  made.  That  recommen- 
dation abandons  the  right. 

Bond^  for  the  defendant,  was  stopped  by  the  Court. 

Lord  Mansfield. — ^The  defendant  covenants  that  he  is  seised  in  fee  of 
the  lands  in  question  by  all  the  laws  in  being,  but  he  does  not  covessnt 
against  a  rebellion  or  a  revolution  by  an  arm^  force.  There  is  no  color 
for  it  Judgment  for  the  defendant^ 

*  A  similar  qaestion  arose  in  the  case  of  Dudley  v,  Folliott,  B.  B.,  B.  80  Geo.  8,  S 
T.  B.,  684,  and  was  decided  on  the  same  ground,  the  Court  obeerrtng  that  eTeii  i 
general  warranty,  which  is  conceived  in  terms  more  general,  has  been  restrained  to 
lawful  interruptions ;  bat  where  a  coTenant  is  made  against  the  acts  of  a  particolir 
person  named  in  it,  it  is  not  restrained  to  lawful  interruptions.  Fowle  v.  Welsh,  B. 
B.,  M.  8  Geo.  4,  1  B.  &  C.  29,  2  D.  &  B.  83,  S.  C. 


OHLSEN  V.  DRUMMOND.    June  10. 

Covenant  on  eharter-party,  that  the  ship  having  unloaded  her  outward  cargo  at  St 
T.  should  directly  sail  for  Dominica,  where  the  defendant  should  load  a  homewtrd 
cargo.    Breach':  that  the  defendant  did  not  load,  &c    Plea:  that  the  ship  did  sot 
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nnloftd  her  outward  cargo  at  St  T.    Demurrer :  Held  that  the  plea  was  bad,  as 
the  unloadiDg  at  St  T.  was  not  a  condition-precedent 

AcnoN  of  covenant  .upon  a  charter-partj  of  affreightment. 
1^3571  '^^^  declaration  stated,  that  bj  a  charter-party  of  ^affreightment,  the 
I-  -'  plaintiff  coTenanted  that  the  ship  let  to  freight,  having  unloaded  her 
outward-bound  cargo  at  the  island  of  St.,  Thomas,  should  directly  sail  for 
and  proceed  to  the  island  of  Dominica,  in  the  West  Indies,  and  there,  at 
either  or  both  the  ports  of  Rousseau  and  Prince  Rupert's  Bay,  or  at  either  of 
the  islands  of  Grenada  or  St.  Christopher's,  as  the  freighters  should  direct, 
load,  take,  and  receive  on  board  a  full  homeward-bound  cargo ;  in  considera- 
tion whereof  (i.  e.  of  the  labor  and  other  particulars  in  the  said  covenant 
contained,  set  forth  in  the  declaration,  but  not  necessary  to  be  here  mentioned) 
the  defendant  covenanted  that  the  freighters,  their  agents,  correspondents,  or 
assigns,  should  within  a  specified  time,  at  one  of  the  said  islands  of  Dominica, 
Grenada,  or  St.  Christopher's,  load  and  send  alongside  of  the  ship,  at  their 
own  expense,  such  full  homeward-bound  cargo ;  and  also  within  a  specified 
time  unload  and  receive,  at  their  own  expense,  the  said  homeward-bound 
cargo  at  Ostend  or  Bruges,  and  to  pay  for  the  freight  at  a  certain  rate,  and 
at  a  place  and  time  mentioned  in  the  declaration ;  and  that  it  was  by  the 
said  parties  mutually  agreed  that  the  freighters,  or  their  agents,  correspon- 
dents, or  assigns,  were  to  declare  at  Dominica  within  48  hours  after  notice 
given  to  them  of  the  arrival  of  the  ship  there,  whether  she  was  to  load  there 
or  to  proceed  to  Grenada  or  St.  Christopher's  to  take  in  her  loading ;  and, 
lastly,  that  it  should  be  lawful  for  the  freighters,  their  asents,  correspondents, 
or  assigns,  to  keep  the  ship  on  demurrage  10  days  in  the  whole,  or  so  many 
of  them  as  need  should  require,  paying  for  such  demurrage  at  a  daily  rate 
specified.  That  the  ship  did,  after  having  unloaded  her  outward-bound  cargo, 
proceed  to  Dominica,  and  arrived  at  the  port  of  Rousseau  in  that  island,  and 
ffave  the  requisite  notice  of  such  arrival  to  an  agent  of  the  freighter,  and  that 
be,  according  to  the  covenant  in  that  behalf,  declared  that  the  ship  was  to 
load  at  Dominica ;  that  the  ship  during  the  specified  time,  and  for  10  days 
more  and  upwards,  lay  at  the  said  port  of  Rousseau  to  receive  a  cargo ;  and 
that  the  plaintiff,  to  the  knowledge  of  the  agent,  was  during  that  time  ready 
and  willing  to  receive  a  full  homeward-bound  cargo ;  but  that  neither  the 
freighters,  nor  the  said  agent,  or  any  agent,  correspondent,  or  assign  of  theirs 
loaded,  or  sent  alongside  of  the  ship  a  full  homeward-bound  cargo,  or  any 
cargo  whatsoever,  but  neglected  so  to  do,  and  had  not  paid  the  stipulated 
p^oAQi  '"sum  for  the  10  days'  demurrage,  contrary  to  the  covenant  of  the  de- 
L  ^^^Jdant 

The  defendant  (besides  other  matters)  pleaded,  that  the  ship  did  not  un- 
load her  outward-bound  cargo  at  the  island  of  St.  Thomas  before  she  pro- 
ceeded to  Dominica,  according  to  the  form  and  effect  of  the  charter-party. 

Replication,  confessing  the  matter  thereof;  that  at  the  time  of  making  the 
charter-party,  and  always  afterwards,  it  was  understood  by  the  plaintiff  that 
the  ship  should  unload  her  outward-bound  cargo  at  St.  Lucia,  if  she  should 
be  able  to  go  there,  and  not  at  St.  Thomas,  unless  she  should  by  some  acci- 
dent be  prevented  from  going  to  St.  Lucia,  of  which  the  defendant  had 
notice,  with  an  averment  that  not  being  prevented  by  any  accident,  she  ar^ 
rived  and  unloaded  her  outward-bound  cargo  at  St.  Lucia  before  she  pro- 
ceeded to  Dominica. 

General  demurrer. 

Wood,  for  the  defendant. — ^It  will  not  be  contended  that  the  replication  is 
good,  but  that  the  plea  is  bad.  The  voyage  was  to  commence  at  Dominica 
upon  an  unloading  at  St.  Thomas's.  The  parties  had  in  contemplation  the 
precise  voyage  described  in  the  charter-party  and  no  other,  and  therefore  the 
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unloading  at  St.  Thomas's  was  a  condition  precedent.  It  was  by  no  means 
immaterial  where  she  loaded,  for  her  getting  to  Dominica  in  time  depended 
upon  her  unloading  at  St.  Thomas's.  If  instead  of  going  to  St  Thomas's 
the  vessel  had  gone  to  the  East  Indies,  it  wonld  have  made  a  material  dif- 
ference in  the  contract.  Supposing  it  to  be  immaterial,  why  was  the  stipu- 
lation inserted  at  all  in  the  charter-party  f  That  instrument  states  that  the 
ship,  having  unloaded  her  outward  cargo  at  the  island  of  St.  Thomas,  should 
directly  sail  and  proceed  for  the  island  of  Dominica.  After  making  this 
stipulation,  it  was  not  in  the  power  of  the  captain  to  sail  elsewhere  and  after- 
wards to  come  to 'Dominica.  This  is  the  nature  of  a  warranty.  The  captain 
warruits  to  the  merchant  that  the  ship  shall  unload  at  St.  Thomas's,  and 
proceed  from  thence  to  Dominica,  and  a  warranty  must  be  strictly  complied 
with.  Suppose  there  had  been  an  insurance  with  a  warranty  to  unload  at 
St.  Thomas's,  going  elsewhere  and  not  unloading  there  would  have  been  a 
breach  of  it.  The  words  of  the  charter-party  are,  <<  having  unloaded,"  &e. } 
BOW  the  words  "  if,"  "  so  that,"  "  provided,"  all  make  a  condition  prece- 
dent. Clarke  v.  *Gumell,  B.  R.,  E.  9  Jac.  1, 1  Bulstr.  167.  So  here  r*359-| 
the  word  *^  having"  creates  a  condition  precedent.  There  are,  in  fact,  ■-  -^ 
two  conditions  precedent ;  1st,  that  the  ship  shall  unload  at  St.  Thomas's, 
and  shall  then  directly  sail  to  Dominica ;  2ndly,  that  the  ship  was  in  a  fit 
eondition  for  such  voyage.  Neither  of  these  conditions  is  alleged  in  the  de- 
claration to  have  been  performed.  Unless  they  operate  as  conditions  the 
words  are  nugatory,  for  there  is  no  covenant. 

Per  Cur. — ^This  is  not  a  condition  precedent.  It  is  a  contract  on  a  home- 
ward-bound voyage.  The  defendant  has  goods  at  Dominica,  and  has  nothing 
to  do  with  the  ship  until  she  arrives  there.  If  she  does  not  arrive  there  in 
time,  he  might  have  objected  ut  Dominica,  in  which  case  he  would  not  have 
been  liable  upon  the  covenant.  But  the  fact  is,  that  the  agent  of  the  de- 
fendant accepted  the  ship  there.  The  charter-party  was  effected  for  the  be- 
nefit of  the  plaintiff,  and  as  to  the  objection  to  the  condition,  that  is  merely 
form.  Judgment  for  the  plaintiff.^ 

^  The  principle  of  this  case  has  been  recognised  In  a  number  of  later  decisions  on 
the  construction  of  charter-parties.  The  principle  of  the  decision  in  these  and  other 
like  oases,  says  Lord  ELLiNBoaouoB  (12  East,  889),  <'i8,  that  unless  the  non-per- 
formanee  alleged  in  breach  of  the  contraot  goes  to  the  whole  root  and  consideratioii 
of  it,  the  covenant  broken  is  not  to  be  considered  as  a  condition-precedent,  but  aa  a 
distinct  covenant,  for  the  breach  of  which  the  party  injured  may  be  compensated  in 
damages."  See  Havelock  v.  Oeddes,  B.  R.,  H.  49  Geo.  3,  10  East,  555 ;  Bommann 
V.  Tooke,  coram  Lord  Ellcnborough,  1  Campb.  877 ;  Davidson  r.  Gwynne,  B.  R.,  B. 
60  Geo.  8,  12  East,  881;  Deffell  v.  Brocklebank,  Exch.  E.  57  Geo.  8,  4  Price,  86; 
Fotherglll  v.  Walton,  C.  B.,  M.  59  Q.  8,  8  Taunt.  676;  2  B.  Moore,  680,  S.  C. ; 
Storer  v.  Gordon,  B.  R.,  M.  55  Geo.  8,  8  M.  &  8.  808.  The  merchant,  however,  may 
make  the  arrival  of  the  ship  by  a  particular  time,  or  even  the  arrival  of  another  ship 
with  an  outward  cargo,  a  condition  precedent  to  furnishing  a  homeward  cargo  for 
the  ship  by  special  and  particular  proviso.  Abbott  on  Shipping,  194,  5th  ed.,  citing 
fihadforth  o.  Higgn,  1818,  cor.  Ld.  Ellenborough,  8  Campb.  885 ;  Soames  v.  Loner- 
gan,  B.  R.,  H.  4  &  5  Geo.  8,  2  B.  &  G.  664. 

See  also  the  notes  to  Pordage  v.  Cole,  1  Wms.  Saund.  820,  b.;  Carpenter  «.  Cress* 
well,  C.  B.,  M.  8  Geo.  4,  4  Bingh.  409. 


*The  KIN&  V.  The  MAYOR  and  ALDERMEN  of  LONDON,  on  ^oftni 
the  Prosecution  of  THOMAS  WOOLDRIDQE.    June  11.      «•  '^^"J 

An  alderman  of  London  in  custody  in  execution,  and  nnder  an  escape-warrant,  with- 
out probability  of  discharge,  may  be  amoved. 

This  waa  a  mandamus  to  restore  the  proaeoutor  to  tha  pkoe  and  oiioe  of 
alderman  of  the  ward  of  Bridge  Within. 
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The  mftterial  part  of  the  return  made  bj  the  defendants  was  as  follows : 

That  the  citj  of  London  was  a  oitj,  and  the  citiaens  and  freemen  a  corpo- 
ration by  presoriptiony  by  the  name  of  the  mayor  and  commonalty  and  citi* 
sens  of  the  city  of  London.  That  there  have  been  immemorially  within  the 
said  city  divers  wards  and  divers  aldermen  of  snch  wards  respectively ;  and 
that  for  50  years  and  upwards  there  had  been,  and  then  was,  and  of  right 
ought-  to  be  26  wards  within  the  said  city,  vis.  (naming  them),  and  26  oiti- 
■ens  and  freemen  who  have  been  called  aldermen.  (Then  the  method  of 
eleoting  the  aldermen  was  stated.)  That  there  hath  been  immemorially 
within  the  said  city  a  certain  court  of  record^  called  "  The  Court  of  Mayor 
and  Aldermen  of  the  City  of  London,"  held  at  Guildhall,  according  to  the 
custom  of  the  city,  before  the  mayor  or  his  locum  tenens  and  the  aldermen 
thereof,  or  at  least  12  other  of  the  said  aldermen,  at  such  times  as  it  hath 
seemed  meet  and  necessary  to  the  mayor  for  the  time  being,  on  due  notice 
previously  given,  according  to  the  custom  of  the  city,  for  the  right  adminis- 
tration of  justice  within  the  city,  and  the  better  order  and  regulation  thereof| 
and  for  the  consulting  about  and  transacting  of  other  lawful  and  necessary 
affairs,  &c.  That  every  alderman,  before  his  admission  into  his  office,  hath 
immemorially  taken,  and  of  right  ought  to  take,  at  a  court  of  mayor  and 
aldermen,  the  following  oath,  viz. 

"  Ye  shall  swear  that  ye  shall,  and  will,  lawfully  serve  our  sovereign  lord 
the  king  in  the  city  of  London  in  the  office  of  alderman,  in  the  ward  of 
[  ],  whereof  ye  be  chosen  alderman,  and  every  other  ward  whereof  ye 

shall  be  chosen  alderman  hereafter,  and  lawfully  ye  shall  entreate  the  people 
of  the  same  ward  of  such  things  as  to  them  pertaineth  to  doe,  for  keeping  of 
the  citty  and  for  maynteyning  of  the  peace  in  the  same.  And  the  lawes  and 
r*8611  ^^^^^^^^^  ^^  ^^^^  '^'citty  ye  shall  kepe  and  mayntayne  within  the  citty 
I-  ^  and  without,  after  your  wit  and  power :  and  attendant  ye  shall  be  to 
mayntayne  the  right  of  orphans  after  the  laws  and  usages  of  the  same  citty, 
and  ready  ye  shall  be  to  com  at  the  sommons  and  warnings  of  the  maior  and 
mynisters  of  this  citty  for  the  time  being,  to  speede  th'  assizes,  plees,  and 
judgments  of  the  hustings,  and  other  needs  of  this  citty,  yf  ye  be  not  lett  by 
the  needs  of  the  kine,  or  by  some  other  reasonable  cause.  And  good  and 
lawful  counsel  ye  shall  give  for  such  things  as  touch  the  common  profit  of  the 
citty ;  and  ye  shall  sell  no  manner  of  victual  by  retayle,  as  breade,  ale,  wyne, 
flesh,  ne  fish  by  your  apprentizes  allowes,  servaunts,  ne  by  any  other  way,  ne 
profit  shall  ye  none  take  of  any  such  manner  Tiotual  so  soald  during  your 
office.  The  secrets  of  this  court  ye  shall  kepe,  and  not  disclose  anything 
here  spoken  for  the  common  wealth  of  this  city,  or  that  might  hurt  any  per- 
son or  brother  of  this  said  courte,  unless  it  be  spoken  to  your  brother,  or  to 
any  other  which  in  your  conscience  and  discretion  ye  shall  think  to  be  for 
the  common  wealth  of  this  citty,  and  well  and  lawfully  ye  shall  behave  you 
in  the  said  office,  and  in  all  other  things  touching  the  said  citty,  as  God  you 
helpe." 

That  the  prosecutor  was  elected  alderman  of  the  ward  of  Bridge  Within, 
at  a  wardmote  holden  for  that  ward  on  the  13th  of  May,  1776 ;  that  on  the 
18th  of  June,  1776,  at  a  court  of  mayor  and  aldermen,  according  to  the  cus- 
tom of  the  city,  he  took  the  said  oath ;  that  the  court  of  mayor  and  aldermen 
have  immemorially  had  and  exercised  the  right  to  amove  any  of  the  alder- 
men for  any  just  and  reasonable  cause.  That  there  has  been  immemorially 
within  the  city  a  certain  court  called  a  Court  of  Common  Council,  holden 
before  the  mayor,  or  his  locum  tetient,  and  the  aldermen,  and  the  commons 
of  the  said  city,  or  the  major  part  of  them,  duly  elected  according  to  the 
custom  of  the  city  in  that  behalf,  being  assembled  together  npon  reasonable 
aummonsj  according  to  the  custom  of  the  said  city,  which  commons  so  elected| 


526       Rex  v.  London.  T.  T.  1785.       [361 

with  the  major,  or  his  loeum  tenetu,  and  the  aldermen,  haye  been  immemo- 
riallj  the  common  council  of  the  citj,  to  consalt  of  and  upon  all  matters  and 
things  proposed  in  common  council  concerning  the  said  citj,  and  to  give  and 
declare  their  assent  and  dissent  as  well  for  themselves  as  for  the  rest  of  the 
commonalty  and  citizens ;  and  that  the  major,  or  his  locum  tenens,  aldermeni 
and  commons,  or  the  major  *part  so  assembled  in  common  conncil,  i-^ogQi 
have  immemortallj  used  and  had  a  right  to  make  such  reasonable  or-  *-  -' 
dinances,  acts,  and  bj-laws  as  to  them  have  seemed  meet  for  the  better 
government,  order,  and  regulation  of  the  citj.  That  there  have  immemori- 
allj  been  within  the  citv  two  sheriffs  annnallj  elected  from  and  out  of  such 
of  the  citizens  as  have  been  liable  to  serve  the  said  office.  That  the  major 
hath  been  immemoriallj  chosen  from  and  out  of  such  of  the  aldermen  as 
have  before  served  the  office  of  sheriff;  and  that  the  office  of  major  is  an 
office  of  verj  great  dignitj,  pre-eminence,  trust,  and  anthoritj,  touching 
and  concerning  the  right  adminUtration  of  justice  within  the  said  ciij,  and 
the  good  order  and  regulation  thereof.  That  bj  a  bj-law  or  act  of  common 
council,  made  on  the  9th  of  August,  9th  Anne,  after  reciting  that  there  was 
then  no  law  in  the  citj  empowering  anj  person  that  was  or  should  be  chosen 
an  alderman  to  excuse  himself  from  taking  upon  him  the  said  office  bj  reason 
of  insufficiencj  of  estate  to  support  the  dignitj  thereof,  or  for  ascertaining 
the  penaltj  to  be  inflicted  on  anj  person  chosen  an  alderman,  who,  being 
dulj  qualified,  should  obstinatelj  refuse  or  neglect  to  take  the  same  npon 
him,  it  was,  among  other  things,  enacted,  ordained,  and  established,  that  if 
anj  person  free  of  the  citj,  who  then  was  or  thereafter  should  be  chosen  an 
alderman,  should  voluntarilj  take  his  oath  before  the  major  and  the  major 
part  of  the  aldermen,  in  open  court,  that  at  the  time  of  his  election  he  wa» 
not  of  the  value  of  £15,000  in  lands,  goods,  and  sperate  debts ;  and  should 
likewise  bring  with  him  six  other  citizens  of  good  credit  and  reputation,  who 
should  likewise  testifj  on  their  oaths  that  thej  believed  that  he  had  sworn 
trulj  concerning  the  value,  such  person  should  be  therebj  discharged  and 
exempted  of  and  from  the  said  election.  That  bj  another  bj-law  or  act  of 
common  council,  made  on  the  7th  of  April,  21  Geo.  2,  it  was,  among  other 
things,  enacted  and  ordained,  that  no  freeman  who  should  thereafter  be  elected 
or  nominated  in  the  manner  therein  mentioned  to  the  office  of  shrievaltj 
should  be  discharged  therefrom  for  insufficiencj  of  wealth,  unless  he  should 
voluntarilj  take  his  oath  before  the  court  of  major  and  aldermen  that  he 
then  was  not  of  the  value  of  £15,000  in  lands,  goods,  and  sperate  debts 
(and  produce  six  citizens  in  the  same  manner  as  in  tne  bj-law  relative  to  the 
aldermen),  in  which  case  the  court  of  major  and  aldermen  might  discharge 
anj  person  from  anj  *snch  nomination  or  election.  That  the  major  pcogon 
and  commonaltj  and  citizens  have  been  immemoriallj  seised  in  their  ^  -' 
dememe,  as  of  fee,  in  their  corporate  capacitj,  of  divers  messuages,  lands^ 
rents,  and  hereditaments ;  and  lawfiiUj  entitled  for  themselves  and  their 
successors  to  manj  large  and  valuable  tolls,  duties,  and  customarj  pajments ; 
and  also  now  and  for  ten  jears  past  and  upwards  have  been  lawfullj  pos^ 
sessed,  in  their  corporate  capacitj,  of  divers  other  lands  and  tenements  for 
certain  long  terms  of  jears  jet  unexpired,  and  that  the  said  several  estates, 
hereditaments,  duties,  rents,  revenues,  and  possessions  are,  and  at  the  time 
of  the  removal  of  the  prosecutor  were,  and  for  a  great  number  of  jears  had 
been,  of  a  great  jearlj  value,  viz.,  of  the  jearlj  value  together  of  £50,000 
and  upwards.  That  the  office  of  alderman  is,  and  during  all  the  time  afore- 
said has  been,  an  office  of  great  trust  and  power  with  respect  to  the  manage- 
ment,  receipt,  control,  and  application  of  the  issues,  rents,  and  profits  of  the 
estates,  hereditaments,  duties,  revenues,  and  tenements  belonging  to  the  said 
majoi;  and  commonaltj  and  citizens;  and  in  appointing  proper  officers  to  col* 
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lect  the  same,  and  is  also  an  office  of  great  tmst,  preeminence,  anthoritji 
importance,  and  dignity,  touching  and  concerning  the  right  administration 
of  justice  within  the  city,  and  the  good  order,  regnlation,  and  government 
thereof.  That  by  letters  patent  bearing  date  the  25th  of  August,  15  Oeo. 
2,  reciting  letters  patent  dated  the  18th  of  October,  14  Car.  1,  which  sranted 
to  the  mayor  and  commonalty  and  citizens,  among  other  things,  that  the 
mayor  and  recorder,  those  aldermen  who  should  have  sustained  tne  office  of 
mayoralty,  and  the  three  senior  aldermen  who  should  not  have  sustained  that 
office,  should  all  and  every  of  them  be  justices  to  preserve  and  keep  the  peace 
within  the  city  and  its  liberties,  the  mayor  and  recorder  to  be  of  the  quorum ; 
and  also  other  letters  patent  dated  the  28th  of  July,  4  Will.  &  Mar.,  recit- 
ing those  of  Oar.  1,  and  also  a  petition  of  the  mayor  and  aldermen,  by  which 
they  represented  to  their  majesties  that  the  number  of  justices  under  the 
letters  patent  of  Oar.  1  were  so  few,  that  it  frequently  happened  that  justice 
could  not  be  administered  within  the  city  with  so  much  expedition,  so  com- 
modiously,  and  in  such  manner  as  might  be  most  expedient  for  their  majes- 
ties' service  and  the  utiliiv  of  their  subjects,  and  granting  that  six  other 
r*3641  ^^^®^™^^  ^^^  should  be  next  in  the  office  of  aldermen  to  the  '"three 
^  -'  seniors,  and  who  should  have  borne  the  office  of  sheriff,  should  ^in 
addition  to  those  formerly  appointed)  be  justices  of  the  peace  within  the  city 
and  its  liberties,  and  that  all  the  said  justices,  constituted  either  by  the  let- 
ters patent  of  Car.  1,  or  those  of  Will.  &  Mar.,  or  any  four  of  them,  whereof 
the  mayor  or  recorder  to  be  one,  should  have  the  same  powers  as  were  granted 
to  the  justices  of  the  peace  of  any  county  in  this  kingdom ;  and  also  reciting 
a  petition  of  the  mayor  or  aldermen,  stating  that  since  the  letters  patent  of 
Will.  &  Mar.  the  duties  of  the  justices  of  peace  within  the  city  and  liberties 
were  by  many  statutes  much  increased,  so  that  the  justices  had,  for  the  more 
speedy  and  effectual  execution  of  justice,  agreed  to  sit  daily  by  turns  at 
Guildhall  for  the  public  administration  of  justice ;  that  they  conceived  it 
would  be  for  the  public  utility  of  the  king's  subjects  within  the  city  and 
liberties,  and  that  justice  might  be  still  more  commodiously  and  expeditiously 
administered  if  the  number  of  justices  were  further  increased,  and  that  the 
mayor  and  recorder  alone  being  of  the  quorum,  great  inconvenience  might 
arise  if  by  sickness  or  other  unavoidable  accident  neither  should  be  able  to 
attend  the  sessions,  and  praying  his  majesty  to  grant  to  the  mayor  and  com- 
monalty and  citizens  that  the  mayor,  recorder,  and  all  the  aldermen  might  be 
justices  of  the  peace  for  the  city  and  liberties  thereof,  and  that  as  well  all  the 
aldermen  who  should  have  sustained  the  office  of  mayoralty,  as  the  mayor 
and  recorder,  should  be  of  the  quorum,  Qeorge  II.,  granted  the  said  mayor 
and  commonalty  and  citizens,  according  to  the  prayer  of  the  last-mentioned 
petition.  That  the  said  letters  patent  were  accepted.  That  from  and  after 
the  granting  thereof  till  the  3d  of  December,  for  the  more  speedy  and  effec- 
tual execution  of  justice,  a  certain  roto,  called  a  rota  of  justices,  had  been 
settled  in  each  year  respectively,  by  and  with  the  consent  of  the  aldermen  for 
the  time  being,  fixing  the  respective  days  of  attendance  of  the  respective 
aldermen,  except  the  lord  mayor  and  such  alderman  or  aldermen  as  was  or 
were  sheriff  or  sheriffs,  at  Ouildhall,  in  their  turns,  so  that  one  of  the  said 
aldermen  might  attend  on  every  day  in  the  year,  Saturdays  and  Sundavs  ex- 
cepted, at  Ouildhall,  as  a  justice  of  the  peace ;  and  that  accordingly,  during 
all  the  time  last  mentioned,  the  aldermen  ought  and  had  been  used  to  attend 
according  to  such  rota.  That  by  the  rota  settled  from  the  1st  of  October, 
r*8651  ^^^^'  ^  ^^^  ^^^^  ^^  '^'October,  1782,  the  following  days  were  appointed 
L  -'  for  the  attendance  of  the  prosecutor  at  Ouildhall  as  a  justice  of  the 
peace,  viz.,  19th  October,  22d  November,  26th  December,  29th  January,  4th 
March,  5th  April,  9th  May,  12th  June,  10th  July,  19th  Augusty  and  20th 
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SepUmber;  and  that  bj  the  roia  settted  from  the  11th  of  Octobo',  1782,  to 
the  16th  of  October,  1783,  the  following,  amoogst  other  daja,  were  fixed  and 
appointed  for  his  attendanoe,  vis.,  the  22d  of  October  and  the  20th  oi  Novem- 
ber. That  by  yirtue  of  the  will  of  Sir  John  Langham,  Bart,  bearing  date 
the  Slat  of  Aaguat,  1764,  and  of  a  decree  of  the  Coort  of  Chancery  of  the  13th 
of  Jane,  1769,  the  mayor  and  aldermen  have  had  and  have  the  diapoaal  of 
the  interest  of  £6000,  as  a  fnnd  for  the  relief  of  poor  distreeaed  eoldien  and 
sailors  and  their  families,  the  said  sum  being  vested  in  certain  trustees,  and  the 
interest  paid  over  by  them  to  the  chamberlain  of  the  city,  and  by  him  ao- 
counted  for  and  paid  over  to  the  order  of  the  mayor  and  aldermen  for  the 
purpose  before  mentioned.  That  at  a  court  of  mayor  and  aldermen  holden 
on  the  7th  of  December,  in  the  year  1773,  an  order  was  made  that  the  cham- 
berlain should  pay  out  of  the  fund  arising  from  Sir  John  Langham's  l^aej 
£4  to  one  poor  distressed  soldier,  and  £4  to  one  poor  distressed  sailor,  who 
should  be  recommended  to  him  by  the  mayor  and  each  of  the  aldermen. 
That  the  interest  of  the  said  £6000  is  the  said  fund  arising  from  Sir  John 
Langham's  legacy. 

That  the  prosecutor  being  and  acting  as  an  alderman,  on  the  4th  of  Decem- 
ber, 1781,  signed  an  order,  directed  to  John  Wilkes,  Esquire,  the  chamber- 
lain of  the  city,  requiring  and  ordering  him  to  pay  to  James  Aspin,  a  poor 
distressed  seaman,  £4  out  of  the  said  fund,  and  proourcfd  the  said  Aspin  to 
subscribe  his  mark  to  a  receipt  on  the  same  paper,  purporting  that  he  had  re- 
ceived the  said  sum  of  £4,  the  prosecutor  himself  writing  the  attestation  of 
such  subscription  by  Aspin,  and  that  the  prosecutor,  as  such  alderman,  ac- 
tually received  the  said  sum  of  £4  from  the  chamberlain  for  the  use  of  As|Hn. 
That  the  prosecutor  being  and  acting  as  an  alderman,  did  by  the  means 
above  mentioned,  fraudulently,  deceitfully,  and  coiruptly,  obtain  the  said  snm 
of  £4  under  pretence  of  its  beioe  paid  to  and  'for  the  use  of  Aspin,  and 
afterwards  paid  or  caused  to  be  paid  to  the  said  Aspin  the  sum  of  £1. 1<.  only, 
parcel  of  the  said  sum  of  £4,  but  deceitfully,  fraudulently,  and  cMTuptly 
"^^tained  and  converted  the  residue  to  his  own  use.  That  in  Decem-  r#9ggi 
ber,  1700,  one  Lambert,  a  servant  of  one  Hearsley,  was  carried  bef<we  ^  -' 
the  prosecutor  as  such  alderman  and  justice  of  the  peace,  and  charged  with 
having  robbed  Hearsley  of  a  certain  sum,  and  the  prosecutor  having  heard 
the  charge,  did  with  the  consent,  and  at  the  request  of  Hearsley,  agree  and 
undertake  that  Lambert  should  be  discharged  and  freed  from  the  said  charge, 
and  from  all  legal  punishment  on  that  account,  on  condition  that  he  woold 
enter  into  the  king's  service  as  a  soldier  or  sailor,  and  that  Lambert  haviag 
agreed  to  the  condition,  was  duly  enlisted,  attested  and  sworn  before  the 
prosecutor  to  serve  as  a  soldier  in  the  100th  regiment,  and  was  committed  by 
the  prosecutor  to  safe  custody  until  the  person  who  had  enlisted  him  shonU 
be  able  to  remove  him  to  the  regiment.  That  the  prosecutor  afterwards,  in 
the  said  month  of  December,  deceitfully,  wrongfully,  corruptly,  and  wiokedlji 
obtained  from  one  Parry,  who  had  applied  to  him  to  procure  the  disohaige  of 
Lambert,  a  promissory  note  for  the  payment  of  £18  by  Pkrry,  to  the  prose- 
cutor, under  a  false  pretence  that  he  would  procure  such  discharge,  by  provi- 
ding two  substitutes  to  serve  in  lieu  of  Lambert,  alleging  to  the  said  Panj 
that  he  could  not  otherwise  be  discharged,  and  that  the  expense  of  providiag 
the  two  substitutes  would  amount  to  £18,  or  thereabonta.  Thai  the  prose- 
cutor did  not  in  fret  provide  any  substitute  or  substitutes  whataoever,  nor 
was  or  were  any  ever  provided  for  the  said  Lambert,  nor  any  money  ever 
paid  by  the  prosecutor,  or  caused  to  be  paid  for  his  discbarge,  but  on  the  con- 
trray,  the  prosecutor  afterwards,  as  such  alderman  and  justice  of  the  peace, 
discharged  him  out  of  custody  before  he  conld  be  removed  to  the  said  regi- 
ment    That  the  prosecutor  afterwards,  being  such  aMennan,  obtained  and 
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took  from  Parry  a  promissory  note  for  £15  in  lion  of  the  other,  falsely  pre- 
iending  that  he  had  procured  Lambert's  discharge  for  £15.  That  tbo.  prose- 
cutor, being  such  alderman,  afterwards  corruptly,  fraudulently,  deoeitfulfy, 
and  extorsiyely,  took  from  the  wife  of  Parry  £9  0<.  in  satisfaction  of  the  last- 
mentioned  note,  on  a  promise,  in  consideration  thereof,  to  deliver  up  the  notCi 
and  that  he  corruptly  converted  the  said  £9  9s.  to  his  own  use,  contrary  to  his 
duty  as  an  alderman  and  justice  of  the  peace,  and  that  he  did  not  deliver  up 
r*3671  ^^^  °^^^  according  to  his  promise,  but  payment  thereof  was  *after- 
1-  -'  wards  demanded  of  Parry.  That  the  prosecutor,  whilst  he  was  such 
alderman,  via.,  on  the  11th  of  December,  1781,  was,  and  continually  from 
thence  until,  and  at  and  after  the  time  of  his  amotion,  remained  and  con- 
tinued a  prisoner  confined  in  jail  in  execution  for  debt,  and  thereby  during  all 
that  time  was  wholly  prevented  from  performiug  and  executing  the  duties  of 
his  said  office  as  an  alderman  and  justice  of  the  peace  of  the  said  city,  and 
did  not,  during  all  that  time,  or  any  part  thereof,  perform  and  execute  the 
duties  of  the  said  office  of  an  alderman  and  justice  of  the  peace  of  the  said 
city,  and  that  at  the  time  of  his  amotion  he  was  so  detained  in  prison  for  debt 
under  several  executions,  at  the  suit  of  divers  persons,  and  also  under  two 
escape  warrants,  and  was  so  unable  to  pay  his  debts,  and  so  destitute  of 
friends  and  assistance  for  that  purpose,  that  there  appeared  no  probability  of 
his  being  discharged  out  of  prison.  That  after  the  said  11th  of  December, 
1781,  and  before  the  amotion  of  the  prosecutor,  divers  Courts  of  Aldermen 
were  duly  holden,  to  wit,  one  on  each  of  the  following  days,  vis.,  the  29th  of 
January,  the  12th  and  26th  of  February,  the  5th  and  19th  of  March,  the 
23d  of  April,  the  7th,  9th,  and  28th  of  May,  the  11th  and  25th  of  June,  the 
2d  and  28d  of  July,  the  24th  and  28th  of  September,  the  8th,  22d,  and  31st 
of  October,  the  5th  of  November,  and  the  3d  and  17th  of  December,  1782, 
and  the  21st  of  January,  and  the  5th  and  18th  of  February,  1783.  That 
after  the  said  11th  of  December,  1781,  and  before  the  amotion  of  the  prose- 
cutor, divers  Courts  of  Common  Council  were  duly  holden,  to  wit,  one  on 
each  of  the  following  days,  via ,  the  5th,  19th,  and  27th  of  February, 
the  20th  of  March,  the  9th  of  April,  the  17th  and  30th  of  May,  the 
20th  of  June,  the  9th  of  July,  the  29th  and  31st  of  October,  the  21st 
of  November,  and  the  11th  and  19th  of  December,  1782,  and  the  6th 
and  20th  of  February,  1783.  That  there  has  been  immemorially,  and  is,  in 
the  ward  of  Bridge  Within,  a  court  of  Wardmote  holden  every  year  on  the 
feast  of  St.  Thomas,  unless  that  day  fall  on  a  Sunday,  and  in  such  case  on  the 
day  next  following,  before  the  alderman  of  the  ward,  for  the  election  of  Com- 
mon Councilmen  and  other  ward  officers  for  the  ensuing  year,  and  for  the 
despatch  of  other  business  relative  to  the  ward.  That  on  the  feast  of  St 
Thomas,  in  1781,  being  on  the  21st  of  December,  and  on  the  same  feast  in 
P^Qgoil782,  beinff  also  the  *21st  of  December,  the  prosecutor,  as  such 
I-  -'  alderman  of  the  said  ward,  did  not  hold  or  attend  any  Court  of  Ward* 
mote  for  the  purposes  above-mentioned,  contrary  to  his  duty  as  such  alderman, 
but  by  reason  of  his  said  imprisonment  neither  did  nor  could  hold  or  attend 
the  same,  nor  did  nor  could  the  said  prosecutor,  during  his  said  imprison- 
ment, or  any  part  thereof,  attend  to  the  occasional  or  incidental  business  of 
tho  said  ward,  or  entreat  the  people  of  the  same,  of  such  things  as  to  them 
pertained  to  do,  according  to  the  oath  above  specified,  and  his  duty  as  such 
alderman  in  that  respect.  That  the  prosecutor,  by  reason  of  his  said  impri- 
sonment, did  not,  nor  could  attend  at  any  or  either  of  the  said  courts  of 
aldermen,  courts  of  common  council,  or  courts  of  wardmote,  whereby  the  said 
ward  was  wholly  deprived  of  his  assistance  and  counsel  at  each  of  those  several 
courts.  That  the  prosecutor  did  not,  after  the  said  11th  of  December,  1781, 
attend,  nor  by  reason  of  his  said  imprisonment  could  attend  as  alderman  and 
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a  justice  of  the  peace  at  Oaildhall  on  any  or  either  of  the  dajrs  so  fixed  and 
appointed  for  his  attendance  there,  whereby  the  city  was  deprived  of  the 
benefit,  advantage,  and  convenience  which  it  ought  to  have  received  from  his 
attendance  on  those  days,  and  the  public  administration  of  justice  within  the 
city  was  thereby  interrupted  and  delayed.  That  the  prosecutor  was  not  dis- 
charged from  his  said  imprisonment  nntil  the  21st  of  June,  1783,  and  thit 
the  office  of  an  alderman  of  the  city  was,  by  reason  of  the  sud  conduct,  dr- 
cnmstances,  and  situation  of  the  prosecutor,  become,  and  was  greatly  disgraced, 
and  brought  into  great  scandal  and  contempt. 

That  at  a  Court  of  Mayor  and  Aldermen,  held  on  the  22d  of  October,  1782, 
a  petition  signed  by  the  deputy  of  the  ward  of  Bridge  Within,  divers  of  the 
Common  Council,  and  the  major  part  of  the  inhabitants  and  hoiueholden 
thereof,  who  were  then  freemen  of  the  city,  and  qualified  to  vote  at  the  ward- 
mote elections  for  the  said  ward,  was  presented  to  the  said  Court: 

Showing  that  the  petitioners  had  for  a  considerable  time  suffered  great  in- 
convenience occasioned  by  the  prosecutor's  being  confined  in  prison;  that 
they  were  not  represented  in  that  Court,  nor  in  the  Court  of  Common  Council; 
that  his  confinement  rendered  him  incapable  of  discharging  the  active  duties 
of  his  appointment,  and  deprived  them  of  that  assistance  to  which  they  bad  i 
'  just  claim,  and  they  thereby  ^observed  that  there  appeared  no  proba-  r^roi^Qi 
bility  of  his  enlargement ;  and  therefore  praying  the  Court  to  afford  ^  ^ 
them  such  relief  as  they  in  their  wisdom  shoidd  think  meet. 

And  thereupon  it  was  ordered  by  the  said  Court,  that  a  copy  of  the  peti- 
tion should  be  delivered  to  the  prosecutor,  and  that  he  should  have  notice 
fiven  him  to  attend  in  his  place  at  a  Court  of  mayor  and  aldermen  to  be 
olden  on  the  Tuesday  next  following.  That  on  the  24th  of  October,  1782, 
the  prosecutor  had  a  copy  of  the  petition,  and  also  of  the  said  order  served 
on  him,  and  thereby  had  notice  to  attend  as  aforesaid.  That  on  Tuesday 
the  29th  of  October,  1782,  being  the  day  on  which  he  had  notice  to  attem^ 
no  court  of  mayor  and  aldermen  was  holden,  nor  any  farther  proceedings 
had  upon  the  premises  against  him  nntil  the  17th  of  December,  1782. 
That,  at  a  Court  holden  on  the  last-mentioned  day,  another  petition,  signed 
and  subscribed  by  the  deputy  of  the  said  ward  of  Bridge  Within,  and  the 
major  part  of  the  then  common  council,  being  freemen  of  the  city,  and  quali- 
fied to  vote  at  the  wardmote  elections  for  the  said  ward,  was  presented  to  the 
said  Court. 

Showing  (amongst  other  things),  that  the  petitioners,  together  with  other 
inhabitants  of  the  said  ward,  whose  names  were  thereunto  subscribed,  on  the 
22d  of  October  then  last,  presented  a  former  petition  to  that  Court,  setting 
forth,  that,  &c.  [Here  the  allegations  and  prayer  of  the  former  petition 
were  recited  verbatim,']  That,  in  addition  to  the  several  all^ations  in  the 
said  petition,  the  petitioners  further  represented  to  the  Court  that  they  were 
informed  that  the  prosecutor,  having  in  December,  1781,  signed  an  order  to 
the  chamberlain  to  pay  to  Aspin  £4  out  of  the  fund  for  uie  relief  of  dis* 
tressed  soldiers  and  seamen,  he  himself,  although  the  poor  object  also  at- 
tended with  him  in  person  for  the  purpose,  received  the  £4,  and  afterwardf 
gave,  or  caused  to  be  given  to  him  one  guinea  only  and  no  more,  as  part 
thereof;  and  upon  a  then  late  application  made  to  him  for  the  remainder, 
alleged  that  he  had  disposed  of  the  same  to  other  persons ;  that  the  peti- 
tioners were  likewise  further  informed,  that  the  prosecutor,  some  time  in  or 
about  November,  1780,  obtained  from  Parry  his  note  of  hand  for  £15,  under 
pretence  of  its  being  for  the  purpose  of  providing  two  substitntes  to  serve  in 
the  room  of  Lambert,  who  had  been  then  latel v  brought  before  him  as  one 
of  the  maffistrates  of  the  city  for  robbing  *Hearsley,  his  then  master,  mtq-i 
and  who,  by  consent  of  all  parties,  had  been  discharged  therefrom ;   ^       ^ 


870]  4  Douglas.  531 

thftt  he  afterwards  extorted;  or  nnlawfally  obtained  from  the  wife  of  Parry 
nine  guineas  on  account  of  such  note,  and  threatened  to  sue  the  said  Parry 
for  the  remainder  thereof.  That  the  petitioners  were  further  informed  that 
the  prosecutor  was  then  a  prisoner  in  execution  for  several  different  debts,  in 
liew  Prison,  Glerkenwell,  and  that  two  of  such  executions  were  upon  escape 
If  arrants,  in  consequence  of  which  he  was,  as  they  were  also  informed,  thereby 
Tendered  incapable  of  taking  the  benefit  of  any  act  thereafter  to  be  made  and 
passed  for  the  relief  of  insolvent  debtors.  That  the  petitioners  trusted  they 
should  be  able  to  prove  those  several  facts  by  sufficient  evidence,  and  as  they 
appeared  to  the  petitioners  to  render  the  prosecutor  altogether  incompetent 
and  unfit  to  hold  the  high  office,  and  discharge  the  important  duties  of  an 
alderman  of  that  city  and  ward,  therefore  praying,  that  a  day  might  be 
appointed  for  hearing  their  evidence  in  support  of  the  allegations  in  their 
said  petition,  and  that  the  Court  would  afford  them  such  relief  as  they  in 
their  wisdom  might  judge  meet. 

And  thereupon  it  was  ordered  by  the  said  Court,  that  the  prosecutor  should 
attend  at  a  Court  of  mayor  and  aldermen,  to  be  holden  on  the  2l8t  of  Janu- 
ary then  next,  by  himself,  his  counsel  or  attorney,  to  answer  the  allegations 
of  the  said  last-mentioned  petition,  and  to  show  cause,  if  any  he  had,  why 
he  should  not  be  amoved  from  the  office  of  alderman  of  the  city,  for  the 
ward  of  Bridge  Within,  and  that  a  copy  of  the  last-mentioned  petition,  and 
of  that  last-mentioned  order,  should  be  forthwith  served  upon  him.  That 
on  the  18th  of  December,  1782,  a  copy  of  the  last-mentioned  petition  and 
order  was  served  on  the  prosecutor.  That  all  the  aldermen  of  the  city,  except 
the  prosecutor,  were  afterwards,  and  before  the  said  21st  of  January,  1783, 
according  to  the  custom  of  the  city,  summoned  to  appear  at  the  said  Court 
to  be  holden  on  the  said  21st  of  January,  for  the  said  purpose.  That  a 
Court  of  mayor  and  aldermen  was  holden  on  that  day,  and  that  the  prosecu- 
tor did  not  personally  attend,  but,  by  his  counsel,  prayed  that  further  time 
might  be  granted,  to  answer  the  allegations  of  the  last-mentioned  petition, 
and  to  show  cause  why  he  should  not  be  amoved  from  his  said  office,  and 
thereupon  it  was  ordered  by  the  Court,  in  compliance  with  the  said  prayer 
r*3711  *^^  ^^^  prosecutor,  that  the  further  hearing  of  the  matter  should  be 
I-  ^  adjourned  to  the  18th  of  February  then  next,  whereof  the  prosecutor 
then  and  there,  and  afterwards,  viz.,  on  the  24th  of  January,  1783,  had 
notice,  and  it  was  also  ordered  by  the  same  Court,  that  notice  thereof  should 
be  inserted  in  the  summons  for  the  said  Court  to  be  holden  on  the  18th  of 
February,  but  divers  witnesses,  by  the  consent  of  the  prosecutor's  counsel, 
were  examined  upon  oath  by,  and  at  the  said  Court  holden  on  the  21st  of 
January  (the  said  Court  having  competent  authority  to  administer  the  same), 
in  support  of  the  allegations  contained  in  the  last-mentioned  petition,  and 
were  cross-examined  by  the  said  counsel.  That  all  the  aldermen,  except  the 
prosecutor,  were  afterwards,  and  before  the  said  18th  of  February,  according 
to  the  custom  of  the  city,  summoned  to  appear  at  the  said  Court  to  be  holden 
on  the  18th  of  February,  and  that  notice  of  the  last-mentioned  order  was 
inserted  in  the  summonses  to  each  of  the  aldermen,  that  the  said  matter 
would  be  further  proceeded  on  at  such  Court.  That  a  Court  of  mayor  and 
aldermen  was  holden  on  the  said  18th  of  February,  pursuant  to  the  last- 
mentioned  order,  and  that  the  prosecutor  did  not  persoually  attend,  but  by 
his  counsel  prayed  further  time  to  answer,  &c.  (as  before),  but  no  sufficient 
cause  being  offered,  or  appearing  to  the  Court  why  they  should  not  then 
proceed,  it  was  then  resolved  by  the  Court  to  proceed  immediately  to  the 
nearing  of  the  said  matter,  which  they  accordingly  did,  and  heard  further 
evidence  upon  oath,  in  support  and  proof  of  the  ^legations  of  the  said  last* 
mentioned  petition  against  the  prosecutor,  and  were  ready  to  have  heard  any 
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evidence  which  might  have  been  offered  on  his  behalf,  either  by  htmaelf,  hit 
eoansel,  or  any  other  person,  to  show  why  he  should  not  be  amoved  from  his 
said  office,  but  that  no  evidence,  or  any  other  matter  on  his  behalf,  or  in  his 
defence,  was  given,  nor  any  cause  shown  why  he  should  not  be  amoved  from 
his  said  office ;  it  was  thereupon  ordered  by  the  said  Court,  that  the  aaid 
last-mentioned  petitioners,  and  also  the  prosecutor,  should  attend  at  a  Cooit 
of  mayor  and  aldermen,  to  be  holden  on  the  25th  of  February  then  next,  by 
themselves,  their  counsel  or  solici^r,  and  that  the  prosecutor  should  then 
answer  the  allegations  of  the  last-mentioned  petition,  and  show  cause  why 
he  should  not  be  amoved  from  his  said  office :  that  on  the  21st  of  Febraaiy, 
a  copy  '^'of  the  last-mentioned  order  was  served  on  the  prosecutor,  r^w\ 
and  that  all  the  aldermen  of  the  city,  except  the  prosecutor,  were  I-  ^ 
afterwards  and  before  the  said  25th  of  February  summoned,  according  to 
the  custom  of  the  city,  to  appear  at  the  said  court,  to  be  holden  on  the  ^th 
of  February,  for  the  purpose  aforesaid  :  that  a  court  of  mayor  and  alderraoi 
was  holden  on  the  said  25th  of  February :  that  the  said  last-mentioned  peti- 
tioners appeared  at  the  said  court :  that  the  prosecutor  was  solemnly  esUed 
at  that  court  to  appear,  by  himself,  his  counsel,  or  attorney,  to  answer  and 
show  cause  as  aforesaid ;  and  that  he  did  appear  by  B.  W.,  his  attorney,  who 
produced  or  offered  to  produce  no  evidence,  or  other  matter  whatever,  on  his 
Dehalf  or  in  hb  defence,  nor  showed  any  cause  as  aforesaid,  except  an  affidavit 
made  by  the  prosecutor,  and  also  a  letter  of  the  prosecutor  addressed  to  the 
mayor  and  aldermen,  and  then  read  to  the  Court;  and  that  the  said  Court 
then  duly  heard  all  that  was  alleged  or  offered  on  behalf  of  the  prosecutor, 
in  answer  to  the  allegations  of  the  said  Isat-mentioned  petition,  and  why  he 
should  not  be  amoved  from  his  said  office :  that  all  and  singular  the  premises 
having  been  duly  and  deliberately  weighed  and  considered  by  the  said 
Court, 

It  was  resolved  unanimously  by  the  said  Court,  1.  That  the  petiUooeit 
had  sufficiently  made  good  their  allegations  against  the  prosecutor  respeotiDg 
Sir  John  Langham's  legacy,  and  the  extortion  of  nine  guineas  for  the  dis- 
charge of  Lambert ;  2.  That  they  had  also  sufficiently  made  good  the  all^^ 
tions  of  their  petition  respecting  the  confinement  of  the  prosecutor,  and  his 
oonsequent  inability  to  discharge  the  active  duties  of  that  important  office; 
8.  That  that  Court  did,  for  the  causes  aforesaid,  thereby  order,  adjudge,  sod 
direct  that  the  prosecutor  should  be  amoved,  dismissed,  and  discharg^  from 
the  place  of  office  or  alderman  of  that  city  and  of  the  said  ward  of  Bridge 
Within ;  and  the  said  prosecutor  was  by  the  said  Court  amoved,  dismissed, 
and  dischsrged  accordingly. 

And  the  said  Court  did  then  desire  the  mayor  to  hold  a  wardmote  for  the 
said  ward  of  Bridge  Within,  according  to  the  usage  and  custom  of  the  6\j 
for  the  election  of  a  fit  and  able  person  to  be  alderman  thereof  in  the  rooa 
of  the  prosecutor,  so  by  that  Court  amoved,  dismissed,  and  dischai^ged :  thst 
tiie  prosecutor,  since  he  was  amoved  from  the  said  office,  had  not  been  elected, 
admitted,  or  sworn  into  or  restored  to  "^the  place  or  office  of  an  alder-  r^vrv] 
man  of  the  said  city  and  ward  :  that  afterwards,  on  the  28th  of  Feb-  ^  ^ 
ruary,  1788,  a  court  of  wardmote  was  holden  in  and  for  the  aaid  ward  of 
Bridge  Within,  in  pursuance  of  the  said  requisition,  and  according  to  tbe 
usage  and  custom  of  the  city,  for  the  election  of  a  fit  and  able  penon  in  the 
room  of  the  prosecutor  so  by  the  said  last-mentioned  court  of  mayor  and 
aldermen  amoved,  dismissed,  and  discharged ;  at  which  wardmote  I.  S.,  Es* 
quire,  citiaen  and  draper,  was  duly  elected  alderman  of  the  said  ward  io  tbe 
room  of  the  prosecutor  so  amoved,  dismissed,  and  discharged;  and  tbsl 
afterwards,  at  a  oourt  of  mayor  and  aldermen  holden  on  the  12th  of  Marek, 
1788,  the  said  L  8.,  so  elected  aa  aforesaid,  took  the  oath  above  set  forth; 
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and  also  took  and  subscribed  the  oaths,  and  made  and  subscribed  the  decla- 
rations according  to  the  several  laws  made  for  those  purposes ;  whereupon  he 
became  and  was  and  still  was  an  alderman  of  the  said  city  and  ward,  in  the 
room  of  the  prosecutor  so  amoved,  dismissed,  and  discharged ;  and  that,  for 
those  reasons  and  causes,  thej,  the  said  mayor  and  aldermen,  ought  not,  nor 
could  they,  restore  the  said  prosecutor  to  the  said  place  or  office  of  alderman 
of  the  said  ward  of  Bridge  Within. 

The  return  to  the  mandamus  having  come  on  to  be  argued, 

Garrow,  against  its  sufficiency. — ^There  are  two  objections  to  the  return  in 
point  of  form :  1.  Admitting  that  a  power  of  amotion  exists  in  the  corporate 
body  at  large,  and  that  by  charter  or  prescription  such  a  power  may  be  dele- 
gated to  a  part  of  that  body,  yet  the  cause  of  amotion  must  be,  Ist,  reason- 
able; 2d,  just;  3d,  agreeable  to  the  laws  of  the  land;  4th,  the  custom  or 
prescription  must  be  strictly  pursued.  In  order  that  it  may  be  seen  whether 
these  requisites  have  been  complied  with,  the  manner  of  amotion  must  be 
stated,  and  this  cannot  be  done  without  stating  the  prescription  itself.  R. 
V.  Richardson,  E.  31  Geo.  2, 1  Burr.  517 ;  R.  v.  Lyme  Reeis,  E.  19  Geo.  8, 
1  Dougl.  153;  R.  v.  Mayor  of  Doncaster,  T.  25  Geo.  2,  B.  N.  P.  205;  R. 
V.  Wilton,  M.  8  W.  3,  5  Mod.  257.  In  the  latter  of  these  cases  there  was 
a  prescription  to  amove,  but  it  was  not  stated  that  the  amotion  was  on  hear- 
r^o'TAi  ^^R  the  complaint.  '^'The  mode  of  amotion  must  abo  be  stated.  1 
i^^^^JVern.l9. 

The  second  objection  in  point  of  form  is,  that  in  the  sentence  it  is  not 
expressed  that  the  amotion  was  in  pursuance  of  the  power  which  the  corpora- 
tion have  prescribed  for,  in  the  preceding  part  of  the  return.  All  the  prece- 
dents state  the  amotion  to  be  an  exercise  of  the  power  vested  in  the  corpora- 
tion by  charter.  R.  v.  Mayor  of  Coventry,  M.  10  W.  3,  Salk.  430 ;  1  Lord 
Raym.  391,  S.  C. ;  R.  v.  Taunton  St.  James,  H.  16  Geo.  3,  Cowper,  413 ; 
where  the  amotion  is  alleged  to  be  in  pursuance  of  such  a  custom,  and  agree- 
able thereto.  Here,  in  every  other  instance  which  requires  the  sanction  of 
the  custom,  it  is  stated  to  have  been  done  in  pursuance  of  the  custom,  and 
it  is  omitted  only  in  this  case,  which  is  the  essential  part  of  the  return. 
They  say  generally  that  '<  they  amoved  him."  It  may  be  aslTed,  whether 
upon  the  whole  of  this  case  the  Court  are  not  to  take  it  as  being  done  under 
the  prescription  and  conformable  thereto ;  but  that  the  answer  to  that  is,  it 
may  be  done  by  a  by-law.  In  the  case  of  R.  v.  Wilton  the  return  was  held 
bad  because  it  did  not  say  that  the  prosecutor  was  heard  and  disfranchised 
apud  commune  ccndlium. 

The  third  objection  in  point  of  form  is,  that  it  ought  to  have  been  alleged 
positively,  and  not  by  way  of  argument,  that  the  prosecutor  was  amoved  for 
the  cause  stated  in  the  return ;  the  words  are,  ''for  the  causes  aforesaid,  that 
he  should  be  amoved,  and  that  he  was  amoved  accordingly." 

But  this  objection  was  given  up. 

As  to  the  several  objections  in  point  of  substance,  it  is  necessary  to  con- 
sider the  several  charges  which  are  the  ground  of  the  amotion.  Each  of 
these  charges  must  refer  to  a  principle  of  law  as  a  cause  of  amotion,  and 
must  rest  on  acting  contrary  either  to  the  laws  of  the  particular  society  or  to 
the  laws  of  the  land.  It  is  a  general  proposition  that  an  amotion  can  be  for 
nothing  but  an  offence.  A  corporator  is  amovable  for  offences  against  the 
duties  of  his  office,  but  for  offences  against  the  law  of  the  land  there  must  be 
a  conviction.  R.  v,  Richardson,  31  Geo.  2,  1  Burr.  517.  In  the  present 
case  the  charge  is  of  a  mixed  nature,  some  part  being  as  against  his  duty  as 
a  corporator,  some  as  against  the  law  of  the  land. 

r*37^1     *^^®  charge  is,  that  the  prosecutor  gave  only  £1  1«.  to  an  old 
I-        ^  soldier  out  of  £4  which  he  had  received  for  the  purpose  of  charity. 
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In  fact  be  distributed  tbe  remainder  to  otber  objects  equally  worthy.  This 
payment  was  to  be  made  by  the  chamberlain  in  obedience  to  the  will  of  Sir 
John  Langham;  and  of  a  decree  of  the  Court  of  Chancery.  This,  therefore, 
is  not  corporation  money,  but  is  given  to  the  mayor  and  aldermen  as  a  desig- 
nation of  the  person  who  is  to  distribute  it  according  to  the  direction  of  the 
testator,  which  is,  that  he  to  whom  the  chamberlain  pays  it  shall  distribute 
it  according  to  his  discretion  ;  and  at  the  time  of  an  expensive  war,  many 
objects  presenting  themselves,  it  would  be  improper  to  b^tow  all  upon  one. 
There  was  an  order  of  the  court  of  aldermen  to  give  £4  to  one  poor  soldier 
and  £4  to  one  poor  sailor ;  but  the  court  of  aldermen  have  no  power  over 
this  money.  The  city  cash  is  in  the  power  of  tbe  court  of  common  council, 
and  not  of  the  court  of  aldermen.  .  Supposing  this  order  to  be  valid,  it  waa 
made  in  time  of  peace,  and  the  distribution  took  place  in  time  of  war.  It 
was  made  before  the  prosecutor  was  an  alderman,  and  therefore,  at  most,  it 
was  only  a  mistake.  Taking  it  most  strongly  against  the  prosecutor,  and 
granting  that  it  was  corporation  money,  and  that  he  applied  it  to  his  own 
use,  still  there  is  not  a  cause  of  amotion,  because  the  corporation  have  an 
action  for  it.  Rex  v.  Chalke,  E.  9  W.  8,  1  Lord  Raym.  225,  5  Mod.  257, 
S.  C.  The  return  does  not  state  that  the  money  was  received  without  the 
assent  of  the  corporation,  or  that  the  prosecutor  was  called  upon  for  an 
account.  In  the  Ipswich  case,  H.  4  Anne,  2  Lord  Raym.  1232,  it  was  held 
that  if  the  corporation  can  have  an  action,  the  Court  will  not  interfere  to  de- 
prive a  man  of  his  freehold  by  disfranchising  him.  Admitting  that  it  may 
be  a  doubt  whether  Aspin  himself  could  maintain  an  action,  it  does  not  fol- 
low from  thence  that  the  prosecutor  was  guilty  of  an  offence. 

The  second  charge  is  the  obtaining  a  note  of  hand  from  William  Parry  as 
a  consideration  for  procuring  two  substitutes  for  him,  and  afterwards  extort- 
ing £9  9ff.  from  the  wife  of  Parry.  Nothing  is  here  stated  to  have  been 
done  contrary  to  his  corporate  character.  Discharging  William  Parry  is  no 
charge.  Procuring  a  substitute  is  no  part  of  *his  corporate  duty,  piroygn 
Obtaining  the  note,  if  any  offence,  is  an  offence  at  common  law,  and  L  ^ 
then  it  must  he  supported  by  a  conviction,  but  here  is  no  conviction  stated. 
Certainly  procuring  money  under  false  pretences  is  a  good  ground  for  an  in- 
formation or  an  indictment,  but  no  such  proceeding  has  taken  place  here. 
Perhaps  it  will  be  said  that  this  charge  is  of  a  mixed  nature  ;  but  if  it  be, 
there  being  no  conviction,  it  would  be  to  deprive  the  prosecutor  of  a  trial  by 
his  peers ;  and  supposing  him  in  that  situation  which  is  merely  the  object  of 
an  information  or  an  indictment,  he  would  by  this  amotion  be  tried  before 
those  who  were  the  promoters  of  the  charge,  the  accusers  of  the  party,  the 
witnesses,  and  finally  the  judges,  some  of  whom,  by  passing  sentence  against 
him,  would  be  one  step  nearer  the  civio  chair.  Is  the  offence  such  as  oould 
be  inquired  into  in  the  courts  of  law?  It  is.  If  so,  the  prosecutor  is  drawn 
from  a  jury  upon  their  oaths,  before  a  jury  not  upon  their  oaths.  Gkneral 
immorality,  or  vicious  conduct,  is  not  a  cause  of  amotion  but  of  reprehension 
merely.     Baggs's  case,  13  Jac.  1,  11  Rep.  93,  b. 

The  third  charge  is,  that  the  prosecutor  was  imprisoned  for  debt  on  two 
escape-warrants.  This  Court  has  said  that  imprisonment  is  a  misfortune  but 
no  crime;  and,  therefore,  if  imprisonment  is  no  offence  it  is  no  oause  of 
amotion.  The  imprisonment  arose  partly  from  the  misfortunes  of  the  pro- 
secutor and  partly  from  the  villany  of  others.  He  was  in  a  great  way  of 
business  as  an  American  merchant,  and  suffered  heavy  losses  by  the  war. 
[Lord  Mansfield.— We  cannot  take  his  word  for  that.]  He  was  accused 
of  not  being  in  a  situation  from  which  he  was  likely  to  be  discharged;  but 
the  fact  is,  that  he  was  discharged  within  two  months  after  this  amotion. 
The  offence  meant  by  the  charge  is,  that  he  was  absent  from  the  duties  of  his 
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oiBoei  but  hifl  imprisonment  is  an  apology  for  his  absenoe.  The  oath  taken 
l>y  an  alderman  is  that  he  shall  do  his  datj  "  unless  lett  by  reasonable  cause/' 
therefore  it  must  be  a  wilful  neglect  and  disobedience  to  the  summons  of  the 
lord  mayor.  But  it  is  not  stated  that  he  was  either  summoned  or  warned, 
except  when  he  was  summoned  as  a  criminal.  That  imprisonment  is  a  rea- 
sonable cause  appears  from  the  case  of  Rex  t^.  Richardson,  E.  81  Geo.  2,  1 
Burr.  517,  which  is  conclusive  against  the  return.  It  is  well  known  that 
1^3771  ^'^^'^^^^^  constitute  a  court  of  aldermen,  '^'yet  for  many  months  in  the 
1-  -*  summer  a  court  of  aldermen  cannot  be  held  for  want  of  a  sufficient 
number.  Still  it  never  was  thought  of  amoving  any  for  this  absence.  An  ab- 
sence for  four  months  is  not  a  cause  of  amotion.  Rex  v.  Leicester,  E.  7  Oeo. 
3,  4  Burr.  2087  -,  nor  is  bankruptcy.  Rex  v.  Liverpool,  H.  32  Geo.  2,  2  Burr. 
723.  If  this  be  law,  imprisonment  for  debt  cannot  be  a  cause  of  amotion. 
It  is  much  easier  to  throw  a  man  into  prison  than  to  sue  out  a  commission  of 
bankrupt,  and  thus  the  purposes  of  a  junto  (which  exist  in  every  corporation) 
may  be  served.  The  decision  of  this  cause  will  determine  a  general  ques« 
tion,  applicable  to  every  corporation  in  the  kingdom.  The  office  of  alderman 
is  not  of  such  great  importance  and  trust  as  is  generally  imagined,  for  the 
city  cash  is  in  the  power  of  the  court  of  common-council  and  not  of  the  court 
of  aldermen.  In  Butler  and  Goodall's  case,  B.  B.,  E.  40  Eliz.,  6  Rep.  21, 
b.,  it  was  held,  on  the  statute  21  Hen.  8,  that  lawful  imprisonment  without 
cause  was  a  good  excuse  for  non-residency.  That  statute  has  notwithstand- 
ing always  been  construed  strictly.  Surely,  then,  in  this  case  imprisonment 
is  an  excuse,  since  it  is  within  the  words  of  the  oath.  Of  late  years  it  has 
been  the  custom  and  practice  for  many  aldermen  to  absent  themselves  for 
years  together.  There  cannot  therefore  be  any  inconvenience  to  the  corpora- 
tion by  their  absence.  [Per  Cur. — ^This  is  a  statement  of  facts  out  of  the 
return.]  Cases  may  be  put  by  way  of  supposition,  as  of  Alderman  Peckham 
residing  in  Italy  for  four  years,  of  Alderman  Clarke  being  the  representative 
of  a  rebellious  congress  for  four  years,  and  of  Alderman  Bridgen.  These 
cases  show  the  opinion  of  the  corporation  as  to  the  necessity  of  the  presence 
of  an  alderman.  Suppose  a  man,  being  an  alderman,  is  called  to  the  office  of 
sheriff  at  the  time  when  he  is  actually  under  the  punishment  of  imprison- 
ment for  what  is  adjudged  to  be  a  most  defamatory  and  infamous  libel. 
This  would  be  pretty  gooid  evidence  of  what  the  city  of  London  thought  of 
such  a  man,  and  that  they  conceived  the  absence  of  such  an  officer  to  be  not 
very  material  to  the  well-being  of  the  corporation. 

GibbSf  for  the  return. — The  charge  justifies  the  city  for  the  amotion.  It 
r*3781  ^^  ^^^  objected  in  point  of  form,  that  *the  objection  is  not  suffi- 
^  -'  ciently  stated ;  but  if  the  corporation  be  a  body  in  law  that  may 
prescribe,  if  the  power  of  amoval  be  such  as  is  prescribed  for,  and  if  this 
right  has  been  immemorially  prescribed  for,  then  the  prescription  is  suffi- 
ciently stated.  It  is  also  objected  in  point  of  form  that  the  sentence  is 
not  expressed  to  be  in  pursuance  of  a  power  to  amove ;  but  unless  a  by- 
law is  presumed,  which  it  cannot  be,  the  power  to  amove  is  sufficiently 
stated.  The  third  formal  objection  has  been  abandoned.  Upon  the  merits, 
Bagg's  case  is  strong  to  show  that  whatever  is  done  against  the  duty  of  a 
citisen  is  a  cause  of  amoval ;  and  some  of  the  charges  in  the  present  case  are 
fully  within  this  description.  1st,  As  to  the  fraud  on  Aspin.  It  was  ordered 
by  the  lord  mayor,  and  aldermen  that  the  chamberlain  should  pay  the  sum 
of  £4  to  a  poor  soldier,  and  £4  to  a  poor  sailor.  The  prosecutor  being  an 
alderman,  and  acting  as  such,  signed  a  paper  requiring  the  chamberlain  to  pay 
to  James  Aspin  the  sum  of  £4.  As  Aspin  could  not  write  his  own  name, 
the  prosecutor  procured  him  to  sign  with  his  mark,  a  receipt  for  £4.  That 
sum  was  received  by  the  prosecutor  from  the  Chamberlaiui  and  after  paying 
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Aspin  only  £1  Is.,  the  remainder  wm  retained  by  bim.  This  is  ibe  chBi]ge 
in  the  return.  By  the  will,  the  whole  was  to  be  disposed  of  by  the  court  of 
the  lord  mayor  and  aldermen.  The  prosecutor,  as  an  alderman,  bad  the  dis- 
posal of  the  money,  and  by  deceiving  the  poor  man,  got  him  to  sign  a  receipt 
for  £A,  while  in  fact  he  paid  bim  only  £1  Is.  He  received  this  money  in  hn 
capacity  of  alderman,  and  therefore  the  not  paying  it  over  fiuibfully,  was 
acting  against  the  duties  of  his  office.  By  this  transaction  the  city  would  be 
prejudiced  in  character,  and  the  consequences  would  fall  on  the  court  of  the 
lord  mayor  and  aldermen,  and  not  on  the  prosecutor,  who  acts  as  their  ser- 
vant. An  information  might  be  filed  against  them,  and  to  that  extent  they  are 
prejudiced.  If  this  be  not  a  sufficient  ground  for  amoval,  the  only  thing  the 
city  can  do  will  be  to  make  a  special  order,  stating  the  misconduct  of  the  pn»e- 
outor,  and  excluding  him  from  the  future  disposal  of  this  money.  The  ease 
of  Rex  V,  Chalke  is  the  only  one  which  seems  against  the  return,  but  the 
reason  ffiven  in  Lord  Raymond  does  not  apply  here.  He  says,  misappli- 
cation of  corporation  money  is  not  a  sufficient  ground  of  disfranchisement, 
because  the  corporation  have  their  action ;  but  here  the  corporation  caoDot 
maintain  an  action.  It  is  not  ^necessary  to  contend  that  every  case  r^o^M 
of  misapplication  is  a  ground  of  amotion,  but  this  is  a  corrupt  dis-  ^  ^ 
honest  misapplication.  The  impossibility  of  otherwise  freeing  the  office  from 
future  instances  of  dishonesty  and  corruption  is  the  real  ground  of  amotion; 
for  if  the  prosecutor  had  remained  in  office  he  would  have  had  no  great  diffi- 
culty in  finding  another  poor  soldier  or  seaman  who  can  neither  read  nor 
write.  To  say  that  the  proper  remedy  for  this  poor  man  is  to  sue  the  prs- 
secutor,  is  to  ridicule  his  distress.  It  is  said  on  the  other  side,  that  the 
prosecutor  gave  the  residue  to  other  objects,  but  that  is  misstating  the  esse 
from  the  petition,  for  from  the  return  it  appears  that  he  kept  it  in  his  own 
pocket.  [BuLLER,  J. — The  charge  does  not  allege  that  he  put  the  residue 
in  his  pocket.  Lord  Manspielb. — It  is  a  very  material  part  of  the  case, 
and  you  had  better  first  establish  it.  I  refer  now  to  the  second  petition ;  see 
whether  this  charge  is  not  contained  in  that.  Garrow. — ^It  is  not  so  chai^ 
in  either  of  the  petitions,  but  in  the  return  it  is.]  The  return  states  the 
whole  of  his  conduct  to  Aspin,  and  his  fraud  on  Parry,  and  his  imprison- 
ment; and  these  facts  being  so,  a  petition  from  his  own  ward  was  presented, 
praying  that  he  might  be  removed.  In  that  petition  it  is  stated  that  he  re- 
ceived £4  4s.,  and  gave  to  Aspin  £\  Is.  and  no  more;  and  on  an  applica- 
tion to  him  for  the  remainder,  he  alleged  that  he  had  disposed  of  it  to  other 
persons.  But  he  had  an  opportunity  of  exculpating  himself  from  this  charge, 
and  was  heard  by  his  counsel.  [Lord  Mansfield. — Is  there  any  charge  in 
the  petition  of  corrupt  conduct  ?  It  must  be  in  the  petition — the  return  is 
nothing  to  the  purpose.  Buller,  J. — They  state  one  thing  as  a  fact  charged, 
and  another  imputed  to  him,  which  he  was  called  on  to  answer.]  The  seoood 
charge  in  the  petition  is  the  extortion  from  Parry.  The  return  states  the 
taking  of  two  notes  of  hand  from  Parry  as  a  consideration  for  providing  two 
substitutes  to  serve  in  the  militia  for  Lambert,  who  had  been  broogbt 
before  him  for  robbing  his  master,  and  then  extorting  £9  9i.  from  the 
wife  of  Parry.      This  was  an  offence  against  his  duty  as  a  justice  of  the 

Ce,  and  consequently  against  his  duty  as  an  alderman.  The  charge  is,  that 
bert  was  brought  before  him  as  a  magistrate,  and  that  in  that  capacity 
he  obtained  a  note  from  Parry  for  Lambert's  discharge.  This  was  also  to  the 
prejudice  of  the  city.  The  other  side  admit  this,  but  say  that  a  previous  con- 
viction is  necessary,  '^'inasmuch  as  it  is  a  mixed  offence,  and  ought  r^ooni 
therefore  to  have  been  proceeded  against  at  common  law.  But  there  ^  ^^^J 
is  no  authority  for  this  in  Bagg's  case,  nor  will  Rex  v.  Richardson  support  it 
[Lord  Mansfield. — ^It  is  not  settled  what  may  be  the  oonsequenoe  of  a 
mixed  offence.]    On  the  reason  of  the  thing  a  conviction  is  no  criterion  of 
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guilt,  for  the  crown  may  pardon.  The  crown  cannot  pardon  for  offences 
against  the  duty  of  a  corporator ;  hnt  if  he  goes  one  step  further,  and  com- 
mits an  offence  of  a  mixed  nature,  the  crown  may  then  pardon.  The  error 
arises  from  considering  disfranchisement  as  a  punishment,  when  it  is  in  fact 
a  proceeding  taken  hy  a  corporation  for  their  own  defence.  The  person  dis- 
franchised may  afterwards  be  pnnished  by  indictment. 

As  to  the  imprisonment,  the  petition  states  that  the  prosecutor  was  in  cus- 
tody in  execution,  and  was  also  detained  on  two  escape  warrants.  It  appears 
firom  the  return  that  there  have  been  a  mayor  and  aldermen  time  immemo- 
rial ;  and  the  return  then  states  the  manner  in  which  the  city  conduct  their 
public  business.  Admitting  that  every  imprisonment  is  not  sufficient  cause 
to  remove  a  corporator  from  his  office,  yet  the  imprisonment,  which  is  not 
safficierit  to  remove,  must  be  such  as  to  leave  a  hope  that  he  may  return  to 
his  duty.  But  if  he  is  rendered  nnable  to  do  this,  whether  it  be  by  his  own 
default,  by  the  act  of  God,  or  otherwise,  he  is  removable.  Rex  v.  Truebody, 
E.  5  Anne,  2  Lord  Raym.  1275,  City  of  Exeter  v.  Glide,  T.  3  W.  &  M.,  4 
Mod.  33.  The  principle  of  these  two  cases  is,  that  if  a  corporator  can  show 
no  reasonable  ground  to  presume  he  will  return,  it  is  a  cause  of  amotion. 
In  the  present  case  it  appears  that  the  prosecutor  had  been  in  prison  one  year 
and  two  months;  and  at  the  time  of  amotion  was  charged  in  execution  at  the 
suit  of  several  persons,  and  also  under  two  escape  warrants.  There  was  there- 
fore a  fair  presumption  that  he  would  be  unable  to  procure  his  discharge. 
No  corporate  business  can  be  done  without  the  presence  of  thirteen  aldermen. 
It  is  possible  that  out  of  twenty-six  aldermen,  fifteen,  or  a  greater  number, 
may  be  in  such  a  situation  that  they  cannot,  according  to  any  reasonable  pre- 
sumption, return  to  their  duty.  Then  as  they  cannot  be  amoved,  according 
P^QQin  to  the  doctrine  on  the  other  side,  the  '^'constitution  of  the  corporation 
L  -'  must  be  destroyed.  The  return  states  the  duty  of  the  alderman ;  it 
does  not  state  his  imprisonment  as  an  excuse^  but  as  a  reason  for  his  non-at- 
tendance. Every  alderman  represents  a  portion  of  the  city,  and  the  several 
wards  are  intrusted  to  their  respective  care.  Their  attendance  is  necessary 
at  the  wardmote  of  each  ward  respectively.  Any  of  the  three  causes  taken 
separately  would  be  a  sufficient  cause  of  amotion ;  much  more  than  when 
taken  collectively.  The  court  of  aldermen  have  ever  been  anxious  to  pre- 
serve the  purity  of  the  office,  by  imposing  an  oath  purposely  to  exclude  per- 
sons who  from  the  poverty  of  their  circumstances  are  unfit  for  the  office.  Any 
one  elected  an  alderman  may  be  excused,  if  he  will  swear  that  he  is  not  worth 
a  certain  sum.  The  prosecutor  has  been  guilty  of  a  gross  fraud  as  an  alder- 
man ;  of  extortion  as  an  alderman  and  justice  of  the  peace;  and  was  a  prisoner 
for  debt  without  hopes  of  enlargement.  If  all  these  causes  are  not  sufficient 
to  justify  removal,  the  vilest  cheat,  and  most  infamous  extortioner  may  be  an 
alderman  of  the  first  commercial  city  in  Europe. 

Lord  Mansfield. — ^The  two  questions  of  form  perhaps  do  not  apply.  As 
to  the  three  other  charges,  I  do  not  think  that  the  first  is  a  sufficient  ground 
of  amotion.  It  is  stated  that  he  gave  £1  Is  only,  and  that  he  alleged  he 
gave  the  rest  to  other  objects ;  but  it  is  not  charged  that  he  withheld  the 
residue  from  Aspin  from  corrupt  motives.  The  second  charge  is  misbeha- 
vior, and  is  a  breach  of  his  duty  as  a  justice  of  the  peace.  This  is  against 
the  general  law  of  the  land,  and  though  he  is  an  alderman  as  well  as  justice 
of  the  peace,  yet  as  it  is  a  breach  of  the  law  of  the  land,  the  party  must  be 
convicted.  The  great  point  is  the  last,  which  is  a  very  material  one.  He  is 
amoved  because  he  has  left  the  place.  This  is  no  offence ;  it  is  no  crime. 
But  it  prevents  him  from  doing  his  duty.  The  case  of  the  City  of  Exeter  v. 
Glide,  cited  by  Mr.  Gibbs,  is  very  strong.  Leaving  the  place  is  a  cause  of 
amotion ;  and  whether  it  be  by  his  own  act,  or  otherwise,  if  it  renders  him 
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incapable  of  performing  his  duty,  he  ought  to  be  removed.  The  duty  of  an 
alderman  is  stated  in  the  charter  of  Gkorge  II.,  and  one  part  of  it  is  to  sit 
by  rotation  as  jastioe  of  the  peace.  Another  part  \b,  that  he  represents  the 
common  council  of  his  ward  in  the  court  of  aldermen.  It  is  stated  that  the 
prosecutor  was  one  year  and  two  months  under  an  arrest,  and  that  r^cooo-i 
there  was  *no  prospect  of  his  being  discharged  and  retoming  to  his  I-  ^ 
duty. 

BuLLERy  Justice. — ^The  two  questions  of  form  are  very  properly  stated  by 
Mr.  Grarrow ;  but  the  principal  point  is  the  return.  And  this  should  be  the 
subject  of  another  argument,  as  to  what  is  or  is  not  a  cause  of  amotion.  It 
is  necessary  to  see  what  the  prosecutor  was  called  upon  to  answer;  and  this 
question  divides  itself  into  two  heads :  1st,  As  to  the  public  administration 
of  justice  as  an  alderman.  2dly,  As  to  his  non-attendance — and  this  affects 
the  corporation  only — viz.,  in  the  not  holding  wardmotes.  This  does  not 
affect  the  administration  of  the  public  justice  of  the  country.  The  case  of 
the  King  v.  Ipswieh  is  well  worthy  of  attention.  As  to  the  second  ohai^ge, 
there  is  no  doubt  that  it  is  a  common  law  offence,  and  that  there  mnst  be  a 
conviction.  I  could  wish  the  counsel  to  confine  themselves  wholly  to  the  last 
cause.  As  to  the  first,  the  receiving  the  money  from  the  chamberlain,  it  is 
no  offence.  It  is  not  charged  that  he  applied  any  of  it  to  his  own  use,  sod 
his  allegation  of  applying  it  to  other  objects  is  not  contradicted. 

Sergeant  Adair  desired  that  he  might  not  be  precluded  from  arguing  tbe 
case  on  all  the  points,  which  was  granted  him. 

In  Easter  term  the  case  came  on  to  be  argued  by  Bearcrqft  and  Adair, 
Sergeant. 

Bearcroft,  against  the  return. — A  peremptory  mandamus  must  issue,  un- 
less there  appears  on  the  return  a  sufficient  cause  of  amotion.  The  argument 
is  now  in  a  narrow  compass,  but  it  involves  a  question  of  great  importance. 
There  is  no  case  at  all  in  point  to  show  that  a  corporator  may  be  remo?ed 
for  involuntary  imprisonment.  By  first  looking  at  the  record  it  may  perhaps 
be  found  unnecessary  to  determine  the  point  of  law.  The  facts  stated  in  the 
return  must  be  stated  with  certainty  and  plainness,  and  the  return  must  not 
be  argumentative.  Notice  must  be  given  to  the  party  charged,  and  the  Court 
must  see  what  it  is  that  the  body  amoving  had  adjudged.  The  only  notice 
here  is  the  two  petitions.  With  regard  to  the  first,  the  prosecutor  was  sam- 
moned  to  attend  in  his  place  as  alderman,  and  was  not  called  upon  to  defend 
himself  against  any  charge.  On  the  second  petition  the  proceedings  were 
regular ;  but  the  notice  related  only  to  that  petition  and  not  to  the  former. 
The  second  petition  has  certainly  a  reference  to  the  first,  *but  not  r^ooq-i 
such  as  the  Court  can  take  notice  of.  The  charge  on  the  imprison-  ^  ** 
ment  is  in  the  second  petition  only.  It  is  not  certain  what  the  court  of  alder- 
men have  adjudged,  and  on  that  ground  alone  the  Court  will  grant  a  peremp- 
tory mandamus.  Supposing  that  imprisonment  may,  under  certain  circum- 
stances, be  a  cause  of  amotion,  and  under  other  circumstances  not  be  a  canse 
of  amotion,  it  must  appear  with  certainty  what  the  circumstances  are.  The 
allegation  is,  that  the  ward  had  for  a  considerable  time  been  deprived,  &c 
If  the  time  be  at  all  material,  this  allegation  is  too  loose.  It  is  said  to  have 
been  of  ^' great  inconvenience,"  but  it  is  not  said  what.  The  particular  in- 
conveniences mentioned  are,  that  they  are  not  represented  in  the  court  of 
aldermen  and  common  council.  The  charge  does  not  point  at  his  duty  ss  a 
magistrate.  The  oases  cited  on  the  other  side  with  regard  to  imprisonment 
do  not  apply.  They  were  cases  of  voluntary  withdrawing  from  the  oorpora- 
tion.  In  B.  v.  Bichardson  an  absence  of  four  months  was  held  not  to  be  a 
sufficient  cause.  Thus,  then,  it  appears  that  there  are  oases  in  which  ab- 
sence will  not  justify  amotion :  it  follows  that  the  circumstances  in  this  re- 


383]  4  Douglas.  639 

torn  ought  to  have  been  stated  with  more  certainty.  It  should  have  alleged 
the  time  of  the  imprisonment  and  the  particular  inconveniences  sustained. 

Adair,  Sergeant,  contra. — After  what  has  passed,  the  point  of  imprison* 
ment  is  all  that  need  be  argued.  [Lord  Mansfield. — Exercise  your  own 
judgment.  If  you  think  the  other  points  against  you,  you  may  abandon 
them,  but  do  not  suppose  that  you  are  prejudged :  the  Court  are  ready  to 
hear  you.] 

Adair  then  offered  to  go  on,  but  having  told  Mr.  Bearcroft  that  he  should 
confine  himself  to  the  imprisonment,  the  Court  desired  that  it  might  stand 
over  till  next  term  to  be  argued  fully.  Adair  said  he  should  abandon  the 
charge  as  to  the  charity  money  as.  not  being  sufficiently  alleged. 

In  this  term  the  case  was  argued  by  Adair^  Sergeant,  for  the  city,  and  by 
Bearcroft  for  the  prosecutor. 

Adairy  Sergeant,  for  the  city. — ^In  arguing  the  point  of  imprisonment  last 
term,  an  attempt  was  made  on  the  other  side  to  show  that  the  Court  must 
confine  themselves  to  the  second  petition.  As  the  subject  of  both  petitions 
was  before  the  court  of  aldermen,  the  argument  cannot  be  confined  to  the 
r*SS41  ^^^^^^  petition  only,  though  perhaps  that  would  be  sufficient.  *The 
■-  ^  second  adopts  the  first,  and  gives  the  prosecutor  notice  of  the  whole. 
The  language  of  the  adjudication  follows  the  language  of  the  first  petition, 
and  yet  it  was  argued  that  the  court  of  aldermen  had  proceeded  on  the  second 
only.  [He  then  argued  particularly  upon  the  facts  stated  in  the  petitions  and 
in  the  return.]  It  has  been  stated  as  a  principle  that  nothing  but  an  offence 
is  a  ground  for  removal,  and  that  removal  is  a  punishment.  For  this  there 
is  no  authority.  A  man  may  be  removed  for  non-user  of  his  franchise.  If 
voluntary,  that  non-user  may  be  an  offence,  but  the  removal  is  equally  justi- 
fiable, though  it  proceed  from  inability.  This  principle  runs  through  all  the 
cases.  R.  v,  Truebody,  Mayor  of  Exeter  v.  Glide,  where  Holt,  differing  from 
the  rest,  agrees  to  this  principle,  and  takes  a  distinction  between  an  alderman 
and  a  freeman.  In  E.  t;.  Mayor  of  Liverpool,  on  the  bankruptcy  of  a  corpo- 
rator, Lord  Mansfield's  expression,  that  '^  some  one  or  more  of  the  conse- 
quences of  bankruptcy  may  eventually  become  a  cause  of  amotion,"  must 
point  to  imprisonment.  None  of  the  cases  require  precision  in  the  charge. 
It  must  be  substantially  charged  so  as  to  give  notice,  and  that  is  sufficient. 
The  return  supplies  the  facts  charged  as  to  the  constitution  of  the  city. 
With  regard  to  the  charge  of  extortion  from  Parry,  there  is  no  decision  in 
point.  The  case  of  a  mixed  offence  is  still  open,  and  it  has  never  been 
decided  that  a  previous  conviction  is  necessary.  Shall  the  jurisdiction  of  the 
corporation  be  taken  away  because  the  party,  having  committed  a  corporate 
offence,  has  at  the  same  time  committed  another  offence  J  The  two  offences 
may  be  separated.  The  corporation  might  decide  that  the  party  had  offended 
against  his  duty  as  a  corporator,  and  the  court  of  law  might  without  incon- 
sistency say,  that  it  was  not  an  offence  in  a  person  who  was  not  a  corporator. 
The  doctrine  contended  for  on  the  other  side  would  prevent  a  removal  till  all 
the  forms  of  legal  proceeding  were  gone  through  in  all  their  stages.  Great 
mischiefs  might  in  the  mean  time  take  place.  In  R.  v.  Richardson  it  seems 
to  have  been  held,  on  Baggs's  case,  that  it  is  only  for  want  of  the  power  of 
trial  that  a  common-law  offence  requires  a  previous  conviction.  If  so,  the 
objection  is  less  applicable  here,  for  the  court  of  aldermen  are  a  court  of 
record,  and  have  in  some  instances  a  power  of  criminal  jurisdiction.  Cases 
exist  of  their  imprisoning  for  contempts  against  the  lord  mayor  being  held 
Y^QQfi-i  good  in  habeas  corpus.  *The  chancellor  would  remove  a  justice  of 
I-  ^  peace  for  such  an  offence  without  conviction,  on  its  being  made  out  to 
his  satisfaction,  but  he  cannot  remove  an  alderman  from  being  a  justice  of 
the  peace.    It  can  only  be  done  by  judgment  of  ouster. 
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Lord  Mansfield  desired  Mr.  Bearcroft  to  confine  himself  to  tbe  groand 
of  the  imprisonmeDt,  and  said  that  the  Court  were  lAl  of  the  opinion  whieh 
they  had  intimated  before  as  to  the  other  grounds. 

Bearcroft  J  in  reply. — ^The  prosecutor  cannot  be  affected  by  anything  in 
the  first  petition.  No  return  can  be  helped  by  intendment.  The  order  on 
the  first  petition  was  to  attend ;  not  to  answer  the  charge,  but  by  attendance 
to  remove  the  inconvenience.  The  prayer  of  the  second  petition  was,  that 
the  party  might  answer  the  allegations  of  the  second  petition.  It  may  be 
admitted  that  particular  precision  is  not  necessary  in  the  charge ;  but  then 
it  must  be  supplied  by  the  adjudication,  or  it  will  be  sufficient  if  the  charge 
be  particular  and  the  adjudication  general.  One  of  the  two  must  be  precise. 
In  stating  the  charge  of  imprisonment,  it  does  not  appear  what  was  the 
number  and  amount  of  his  debts,  upon  which  would  depend  the  probability 
of  the  party's  return.  As  to  the  escape-warrants,  the  Court  is  called  upon 
to  intend  that  an  insolvent  act,  yet  to  be  made,  will  contain  a  clause  except- 
ing persons  in  custody  under  escape-warrants.  [Lord  Mansfield. — ^It  refers 
to  a  general  act,  which  says  that  no  person  in  custody  under  an  escape-war- 
rant, &c.,  shall  be  discharged  by  a  future  insolvent  act  It  is  the  act  passed 
after  the  burning  of  the  prisons,  St.  20  Geo.  8,  o.  64.]  It  is  attempted  to  sup- 
ply the  charge  by  the  facts  stated  in  the  return,  but  the  Court  can  look  to 
nothing  but  what  the  prosecutor  was  charged  with,  and  is  adjudged  to  be  true 
against  him.  A  case  may  certainly  be  put  in  which,  from  length  of  imprison* 
ment  and  the  amount  of  debt,  the  inability  to  return  may  justify  an  amoval. 
But  will  the  Court  say  that  an  alderman  in  execution  for  several  debts,  and 
two  of  them  escape-warrants,  is  removable  ?  [Lord  Mansfield. — ^Yon  must 
add  the  time.  Buller,  J. — Laying  the  charge  and  proceedings  together,  the 
time  does  appear.]  Even  in  the  case  of  voluntary  absence  there  must  be  a 
total  abandonment  and  intention  not  to  return.  It  might  be  another  case  if 
any  '^'actual  inconvenience  had  been  suffered.  If  the  Court  should  r^ioog-i 
think  the  return  insufficient,  it  will  only  be  saying  that  a  proper  ■-  -* 
case  has  not  yet  been  brought  before  them. 

Lord  Mansfield. — ^This  is  a  new  case  on  the  point  of  imprisonment,  but 
that  is  no  objection  to  the  Court  determining  it  upon  principle.  The  duty 
of  an  alderman  requires  in  many  cases  personal  attendance.  It  is  certain, 
on  the  record,  that  the  prosecutor  had  lain  upwards  of  a  year  in  prison  from 
the  first  petition  to  the  adjudication,  and  two  of  the  causes  of  the  imprison- 
ment were  under  escape- warrants,  which  would  prevent  him  from  being  dis- 
charged by  any  general  insolvent  act.  The  second  petition  adopts  the  first, 
and  adds  to  it.     The  whole  was  before  the  court  of  aldermen  as  to  the  im- 

Srisonment,  and  they  have  adjudged  it  a  ground  of  amotion.     I  have  no 
oubt  that  it  is  a  cause  of  amotion  that  a  man  is  unable  to  perform  the  duties 
of  his  office. 

WiLLES,  Justice. — There  are  two  questions ;  1st.  Whether  the  imprison- 
ment is  sufficiently  charged ;  and  2diy.  Whether  it  is  a  sufficient  cause  of 
amotion.  The  second  petition  adopts  the  allegations  of  the  first,  and  refers 
to  it.  In  tbe  charge  the  mischiefs  arising  from  the  imprisonment  are  stated 
— the  non-representation  in  the  courts  of  aldermen  and  of  wardmote.  Refer- 
ring to  the  return,  it  appears  that  the  prosecutor  was  imprisoned  for  a  yesr 
and  a  quarter,  and  during  that  time  could  not  attend  any  of  the  courts. 
There  is  a  positive  allegation  in  the  second  petition  that  he  was  in  execution 
for  several  debts,  and  under  two  escape-warrants.  I  think  this  cause  is 
sufficient  to  justify  the  amotion. 

AsHURST,  Justice. — ^I  am  of  the  same  opinion.  I  think  that  an  aJdermio 
18  bound,  independently  of  his  oath,  to  attend — ntm-u^er  (and  it  is  in  part  a 
judicial  office)  is  a  sufficient  cause  of  amotion  from  such  an  office.     It  is  not 
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necessary  that  he  should  have  been  guilty  of  a  crime.  It  b  sufficient  that 
the  corporation  has  been  prejudiced.  Then  does  enough  appear  to  show  that 
he  ought  to  be  removed.  In  this  summary  proceeding  no  technical  form  of 
words  is  necessary.  The  first  petition  is  by  no  means  abandoned,  but  incor- 
porated, and  made  one  charge  with  the  second,  and  the  party  accused  is 
properly  called  on  to  answer  the  second  petition,  which  contains  the  whole. 
How  long  must  the  corporation  wait  before  they  proceed  ?  The  alderman's 
r*3871  *^^^^^^^°<^  ^^  necessary  daily^  and  part  of  his  business,  that  of  his 
*-  ^  own  ward,  cannot  be  done  by  another.  We  must  take  it  to  be  true 
that  he  had  been  in  prison  a  year  and  a  quarter,  and  without  drawing  any 
positive  line,  I  think  the  facts  here  stated  are  sufficient. 

BuLLEU,  Justice. — I  have  looked  into  the  question  carefully,  and  I  see  no 
doubt.  The  Court  of  Aldermen  find  a  sufficient  part  of  the  petition  to  be 
true,  vis.,  the  imprisonment.  In  the  Doncaster  case,  it  did  not  appear  that 
the  party  was  unable  to  attend.  I  consider  the  present  case  to  amount  to 
this,  that  an  alderman  in  prison  on  execution,  and  under  an  escape-warranti 
and  having,  in  consequence,  been  unable  to  attend  for  a  considerable  time, 
and  being  not  likely  to  be  discharged,  is  removable.  Several  cases  are  very 
applicable,  though  there  b  none  expressly  in  point.  Imprisonment  is  stronger 
than  voluntary  absence,  on  account  of  the  incapacity,  and  it  is  on  the  inca- 
pacity that  I  rely.  That  is  insisted  on  in  Plowden,  Nevil's  case,  arg.  379, 
and  also  in  Glide's  case.  These  cases  proceed  on  incapacity,  and  show  that 
it  is  immaterial  whether  the  incapacity  be  by  the  party's  default  or  not. 
The  corporation  had  suffered  severely  by  his  absence,  and  that  absence  was 
likely  to  continue.  I  am  of  opinion  that  his  being  imprisoned  without  a 
prospect  of  enlargement  was  a  sufficient  cause  of  amotion. 

The  return  was  allowed.^ 

*  But  the  non-residenoe  of  an  alderman  will  not  afford  a  sufficient  ground  for  a 
mandamus  commandiDg  the  corporation  to  meet  and  consider  the  propriety  of  amov- 
ing him,  unless  his  absence  has  been  productire  of  some  serious  publio  inconyenienee. 
Bex  o.  PorUmouth,  T.  6  Geo.  4,  8  B.  &  C.  152;  see  also  Rex  v,  HeaTon,  M.  29  Geo. 
8,  2  T.  R.  776. 

As  to  the  question  of  amotion  for  a  mixed  offence,  see  Rex  o.  Derby,  T.  8  Geo.  2, 
Rep.  Temp,  fiardw.  158. 


[^88]  *The  KING  t;.  MOOBHOUSE.'    June  14. 

An  indictment  agidnst  oTerseers  for  not  obeying  an  order  of  Justices,  must  state  pre- 
cisely and  positiTcly  that  the  order  was  serred  on  them. 

This  was  an  indictment  against  the  defendant  for  disobeying  an  order  of 
two  justices. 

The  indictment  stated.  That  the  Rev.  Henry  Wood,  Doctor  of  Divinity, 
and  William  Walker,  Esquire,  two  of  his  majesty's  justices  of  the  peace  for 
the  West  Riding  of  the  county  of  York  (one  whereof  was  and  is  of  the 
qnorom),  did,  by  an  order  under  their  hands  and  seals,  dated  the  11th  day 
of  September,  1784,  order  the  churchwardens  and  overseers  of  the  poor  of 
the  township  of  Cleckheaton,  in  the  said  riding,  to  pay  unto  Sarah  Firth,  of 
the  township  of  Cleckheaton  aforesaid,  one  shilling  and  sixpence  weekly,  and 
every  week,  for  and  towards  the  support  and  maintenance  of  her,  the  said 
Sarah  Firth,  and  her  bastard  child,  until  such  time  as  they  should  be  other- 
wise ordered|  aooording  to  law,  to  forbear  the  said  aliowanoe.    That  the 

>  S.  G.  Cald.  654. 
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defeDdant  on  the  28th  of  September,  24  Oeo.  8  (the  said  defendant  then  and 
still  being  chnrchwarden  of  the  township  of  Cleckheaton  aforesaid),  not 
regarding  the  said  order,  nor  the  aathority  of  the  said  justices  (after  the  said 
order  was  delivered  to  the  said  Thomas  Moorhouse,  and  after  the  senrioe 
thereof),  contemptuously,  unlawfully,  and  unjustly,  did  refuse  to  give  any 
obedience  to  the  said  order.  To  this  indictment  the  defendant  demurred, 
and  the  king's  coroner  and  attorney  (Mr.  Tempter)  joined  in  demurrer. 

Fearnley^  for  the  demurrer. — ^It  does  not  appear  on  the  indictment  that 
the  defendant  has  been  guilty  of  any  offence.  The  power  to  overseers  is 
given  by  the  43  Eliz.,  and  it  is  to  relieve  the  poor  and  impotent.  1st.  There 
must  be  an  application  to  the  overseers.  2dly.  There  must  be  a  refusal, 
ddly.  An  oath  before  a  justice  that  the  party  is  poor  and  impotent,  and  that 
the  overseer  has  refused,  and  then  the  overseer  must  be  summoned.  The 
Court  will  not  intend  criminality,  and  in  this  indictment  it  is  not  stated  that 
the  party  was  either  poor  or  impotent,  *whi]e,  unless  she  was  both,  r«qoQ-i 
the  justice  had  no  power  to  make  an  order.  It  is  not  stated  that  ■-  ^ 
the  defendant  acted  as  overseer  of  the  poor ;  the  churchwarden  is  a  different 
officer.  Nor  is  it  stated  that  there  was  any  demand  made  of  the  money. 
Though  a  man  may  have  a  wife  and  children,  and  only  a  guinea  in  the  world, 
he  may  not  still  be  poor,  for  he  may  be  able  to  maintain  them. 

LaiOj  contra. — ^The  statute  of  Elizabeth  makes  the  churchwardens  over- 
seers. It  is  to  be  presumed  that  the  justices  having  jurisdiction  have  pro- 
ceeded regularly.  Rex  v.  Yenables,  T.  11  Geo.  1,  2  Ld.  Kaym.  1407.  It  is 
objected  that  it  does  not  appear  that  the  party  was  within  their  jurisdiction 
as  being  poor.  This  is  a  different  case  from  a  motion  to  quash  the  order,  for 
here  it  is  unappealed  from. 

Per  Cur. — ^The  Court  think  that  the  indictment  is  faulty  in  not  positively 
alleging  the  service  of  the  order  upon  the  defendant,  but  only  by  way  of  argu- 
ment and  inference,  viz.,  that  after  the  order  was  delivered,  he  contemptu- 
ously refused,  &o.     The  service  is  essential  to  make  the  defendant  criminal. 

Judgment  for  the  defendant.* 

I  An  overaeer  is  not  indictable  for  not  relioTing  a  pauper,  unless  there  is  an  order 
for  his  relief,  or  in  case  of  immediate  emergency.  Meredith's  Case,  Bass.  &  Ry.  C. 
C.  B.  46. 


The  KINa  V.  The  Inhabitants  of  ASTLEY.    June. 

A  woman  pregnant  with  a  child  likely  to  be  bom  a  bastard,  goes  with  the  consent  of 
the  officers  of  the  township  where  she  is  settled  to  inquire  after  the  father,  in  order 
to  give  intelligence  of  him  to  the  overseen.  On  her  return  she  is  deUTcred  of  tiie 
bastard  in  another  township.  Held,  that  the  settlement  of  the  bastard  is  in  the 
latter  township. 

Two  justices  by  their  order  removed  Oatharine  Boardman,  the  natural 
daughter  of  Ellen,  now  the  wife  of  John  Hulme,  late  Ellon  Boardman,  single 
woman,  aged  two  years  and  upwards,  from  the  township  of  Astley,  in  the 
county  of  Lancaster,  to  the  township  of  Little  Hulton,  in  the  same  county. 
Upon  an  appeal  to  the  Quarter  Sessions  for  Lancastershire  they  quashed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  following  case : 

*The  pauper  was  bom  a  bastard  in  Little  Hulton  on  the  7th  of  p^oQixi 
August,  1782.  On  the  5th  of  that  month,  the  mother  went,  as  she  ^  -■ 
had  several  times  done  before,  with  the  knowledge,  consent,  and  approbation 
of  the  overseers  of  Astley,  where  her  legal  settlement  was,  and  where  she 
then  resided,  to  find  out  the  father  of  the  child,  that  she  might  give  intelli- 
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gence  of  him  to  the  township.  She  told  the  OTeraeers  of  Astley,  two  or 
three  days  before  she  was  delivered,  that  she  would  go  to  find  out  the  father, 
and  they  desired  she  would,  if  she  had  an  opportunity,  but  she  then  thought 
she  was  not  within  three  weeks  of  her  time.  She  went  to  Radcliffe,  about 
eight  computed  miles  from  Hulton,  supposing  to  find  the  father  there,  and 
stayed  all  night  and  the  next  day;  while  she  was  there,  perceived  herself  to 
be  ill,  and  therefore  made  what  haste  she  could  to  return  home,  wishing  to 
get  to  her  own  town.  She  got  to  Famworth  that  day  (the  6th  of  August), 
at  night,  and  about  2  or  3  o'clock  next  morning,  she  set  out  for  Astley,  and 
got  to  Little  Hulton,  which  was  the  direct  road  to  Astley,  where,  her  labor- 
pains  increasing,  she  was  furnished  with  a  man  and  horse  at  her  own  request 
by  a  person  (not  the  overseer)  of  Little  Hulton,  to  carry  her  forwards  to 
Astley,  but  she  had  not  proceeded  more  than  thirty  rods,  before  her  pains 
were  so  great  that  she  was  obliged  to  stop,  and  was  delivered  of  the  pauper 
in  Little  Hulton,  in  the  highway,  and  about  100  yards  from  Tyldesley  with 
Shackerley,  a  township  intervening  between  Astley  and  Little  Hulton.  She 
and  her  child  were  immediately  taken  to  a  house  in  Little  Hulton,  where 
they  were  both  taken  care  of  by  that  township.  There  was  no  fraud  on 
either  side. 

CockeU  showed  cause. — ^The  birth  of  the  child  in  Little  Hulton  was  occa- 
sioned by  the  parish  officers  of  Astley.  The  mother  was  sent  by  them  on 
the  public  service  of  the  parish,  which  must  therefore  be  charged  with  the 
child.  This  case  is  within  the  principle  of  those  already  decided.  A  child 
bom  in  gaol,  Elsing  v.  County  Gaol  of  Herefordshire,  H.  2  Oeo.  2,  1  Sess. 
Ga.  99,  or  pending  an  order  of  removal,  afterwards  reversed,  Westbury  v. 
Eastham,  T.  3  Anne,  1  Salk.  121,  122,  532 ;  or  during  the  removal  on  the 
r*39l1  '^^^^  before  the  order  has  been  served,  Jane  Oray's  ^Case,  Bott.  124  ] 
^  -'or  when  the  mother, after  removal,  privately  returns, and  is  delivered 
in  the  parish  from  which  she  was  removed,  Landinaboe  k  Much  Birch. >  In 
all  these  cases  the  child  follows  the  settlement  of  the  mother,  and  is  not 
settled  where  born. 

Lord  Mansfield. — ^When  a  child  is  bom  pending  an  order,  or  in  gaol, 
or  there  is  any  fraud,  these  are  exceptions  to  the  general  rule ;  but  in  all 
other  cases,  the  birth  decides  the  settlement.  Order  quashed. 

<  M.  8  Oeo.  1, 1  Str.  476,  doubted  by  the  reporter. 
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ADMIRALTY. 
See  EviDSKCB,  No.  1. 

ADULTERY. 
See  Grim.  Gov. 

AMENDMENT. 

See  Practice,  No.  A,  7. 

APPRENTIGE. 

The  master  of  an  apprentice  is  entitled  to 
the  wagea  earned  by  him  in  a  man-of-war, 
and  mav  recover  them  from  the  captain, 
althougn  the  latter  had  no  notice  of  the 
apprenticeahip  beyond  the  assertion  of  the 
apprentice.    Eades  ▼.  VandejnU,  1 

See  Master,  No.  1.  Sbttlemsht,  No.  5, 10. 

ASSIGNMENT. 

A  common  assignment  by  a  lessee  without 
acceptance  of  rent  from  the  assignee  by 
the  lessor,  or  some  other  evidence  of  his 
assent,  is  not  sufficient  (though  the  lessor 
have  notice)  to  discharge  the  lessee  from 
an  sctionofdebt. 

An  assignment  under  a  commission  of 
bsnkruptcy  being  by  set  of  law  and  under 
the  statutes  of  bankruptcy,  is  a  good  plea 
in  discharge  of  the  bankrupt  lessee  in  an 
action  of  debt  for  rent.  Wadham  v.  Mav' 
law,  54 

AVERAGE. 
See  IirsuRAircs,  No.  4. 

BAIL. 

Where  a  defendant  is  held  to  bail  in  an  ac- 
tion of  tort,  the  bail  are  onXji  liable,  as  for 
damages,  to  the  sum  in  which  he  ii  held 
to  bail,  though  more  be  given  by  the  jurv ; 
bat  they  are  liable  beyond  that  sum  to  the 
full  taxed  costs.    Feierkin  v.  S^mean,   17 

See  Plradino,  No.  4. 
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BANKRUPTCY. 

1.  A  bankrupt  ma^  sue  as  a  trustee,  though 
he  is  also  aeeslvf  que  trmt  under  the  same 
instrument.  Wtbeter  and  others  v.  Sealee,  7 

3.  To  support  a  joint  commission  of  bank- 
rupt there  must  be  separate  acts  of  bank- 
ruptcy by  each  partner. 

A  joint  commission  against  two  out  of 
three  partnera  is  bad. 
^  A  plea  in  an  action  that  was  discon- 
tinued, and  wherein  no  judgment  was  en- 
tered, is  not  admissible  evidence  against 
the  party  pleading  ii  of  a  fact  therein  aver- 
red. AlUn  and  others,  assignees  of  Mar* 
far,  a  bankrupt,  and  Down  v.  Hartley  and 
another,  20 

3.  An  uncertified  bankrupt  mav  maintain  an 
action  for  work  and  labor  done  by  him, 
his  assignees  not  interfering.  Chippendall 
▼.  ToiMinfon,  and  another,  executors  of 
Tomlineon,  318 

See  AssioNMBirr. 

BILL  OF  EXCHANGE. 

1.  An  order  to  pay  monev,  "provided  cer- 
tain terms  are  complied  with,'*  cannot  be 
available  as  a  bill  of  exchange.  Kmgeton 
V.  Lang  and  others,  9 

2.  A  defendant  charged  as  endorser  of  a  note 
may  obtain  a  rule  to  inspect  it,  on  affidavit 
that  he  never  endorsed  or  had  in  posses- 
sion any  such  note.    Cmear  v.  —-,       11 

3.  The  words  "  value  received**  are  not 
essential  to  constitute  a  bill  of  exchange. 

White  V.  Ledwiek,  widow,  administratrix 
of  Ledwick,  247 

CARRIER. 

The  carrier  of  goods  by  water  is  liable  for 
damage  occasioned  by  running  sgainst  an 
anchor  to  which  no  buoy  appeared  to  be 
fastened .  The  Company  of  the  Proprietare 
of  the  Navigation  from  the  Trent  to  the 
Mersey  v.  Wood,  287 
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CERTIFICATE. 

1.  An  order  of  removal  unappealed  from,  to 
a  certificaied  parish  from  a  third  pariah,  is 
conclusive  aeainat  the  certificated  pariah 
on  a  remoTafto  the  certifying  parish.  T%e 
King  ▼.  The  Inkabitantt  of  Ealing,        12 

2.  Where  a  certificate  was  granted  to  the 
pariah  of  A,  and  afterwards  other  certifi- 
cates to  the  pariahea  of  B,  C,  and  D,  and 
the  pauper  waa  removed  from  D  to  the 
certificating  pariah,  held  that  the  original 
certificate  waa  diacharged.  The  King  v. 
7%e  Jnhabitante  of  Birdham,  245 

CHARTER-PARTY. 

See  pLBADura,  No.  3. 

COMMISSION. 

See  B^iTKBurTCT,  No.  2. 

CONDITION  PRECEDENT. 

Covenant  on  charter-party  that  the  ship  hav- 
ing unloaded  her  outward  carj^o  at  St.  T., 
ahould  directly  aail  for  Dominica,  where 
the  defendant  should  load  a  homeward 
cargo.— Breach :  that  the  defendant  did 
not  load,  &,e.  Plea:  that  the  ship  did  not 
unload  her  outward  cargo  at  St.  T.  De- 
murrer. Held,  that  the  plea  waa  bad,  aa 
the  unloading  at  St.  T.  was  not  a  condi- 
tion precedent.  OAZtoii  v.  Druwawndf  356 

CONTRIBUTION. 
See  PRIZB  AoBRTS. 

CONVOY. 
See  ImuBAHCK,  No.  3. 

CORPORATIOxV. 

An  alderman  of  London  in  execution,  and 
under  an  escape  warrant  without  proba- 
bility of  diacharge,  may  be  amoved.  The 
King  V.  TAe  Mayor  and  Aldermen  of  Lon* 
don,  on  the  prosecution  of  Thomae  Wool- 
dridge^  360 

COSTS. 

The  Court  will  stay  proceedings  in  a  second 
ejectment  brought  on  the  aame  title  till 
tne  coats  of  the  former  ejectment  be  paid, 
though  the  lesaoraof  the  plaintifi'are  diife- 
rent.  />oe,  lessee  of  Laweon  and  others, 
T.  Low,  widow,  250 

COURTESY. 

See  HusBAKD  aitd  Wife,  No.  1. 

COVENANT. 

1.  In  the  convevance  of  an  estate  there  waa 
a  covenant  that  the  premises  were  free 
from  incumbrancea,  except  particular 
leases.  Qumre,  Whether  these  words 
affirm  the  leases,  and  whether  parol  evi- 
dence ia  admissible  to  show  it  was  so  in- 
tended.  Doe,  leasee  ol  Mount,  v.  Roberte, 

306 

2.  Covenant  by  the  defendant  with  plaintifli' 


that  he  b  lawfully  seised  of  certain  lands 
in  New  -York ;  Breach,  that  he  is  not 
seised,  in  consequence  of  an  act  of  attain- 
der. Held,  that  the  defendant  does  not 
covenant  againat  revolution,  or  unlawful 
force.  Judgment  for  the  defendant.  Wei- 
keve  V.  De  Jjaneey,  3H 

3.  Covenant  by  lessor  against  aasignee  of 
lessee,  on  a  covenant  bv  the  leasee  im 
himself,  his  executors  and  adminiatraton, 
to  pay  to  the  lessor  the  amount  of  fruit 
trees,  &,c.,  to  be  planted  by  the  lesaee  ac- 
cording to  an  appraiaement  to  be  made  by 
two  persons,  one  to  be  chosen  bv  each  ot 
the  parties.  Breach  that  the  defendaat 
refused  to  name  a  peraon  to  make  the  ap- 
praisement. Demurrer.  Held,  that  tlui 
covenant  did  not  run  with  the  hind,  and 
that  the  aasignee  was  not  bound.  Grrg 
V.  Cuihberteon  and  another,  aaaignees  of 
MUU,      V  351 


CRIM.  CON. 


1.  In  an  action  of  crim.  con.,  evidence  of  a 
marriage  defado  and  oohabiiation,folbwed 
by  proof  of  a  criminal  intercourse  between 
the  defendant  and  a  woman  who  passed 
for  the  plaintiff's  wife,  is  sufficieni  to  go 
to  a  juiy  without  absolute  proof  of  toe 
identity  of  the  former  woman  and  the 
latter. 

Semh,  Evidence  of  a  marriage  by  a  per- 
son present  is  sufliicient,  without  proving 
expressly  the  reading  of  the  aerviee. 
Hemmingt  v.  Smith,  33 

2.  It  is  not  a  bar  to  an  action  of  crim.  con. 
that  the  plaintiff  allowed  the  defendant  to 
remain  in  his  house  after  a  aospicionof  bit 
wife's  fidelity  has  been  intimated  to  him. 
Foley  V.  Lord  Peterborough,  294 

CROWN. 

Enemies*  goods  coming  into  this  ooantry 
may  be  seized  for  the  use  of  the  crown. 
Land  v.  Lord  North,  96S 

DECLARATION. 
iSee  Practice,  No.  7. 

DECLARATIONS. 
See  Etidbvcb,  No.  3. 

DETINUE. 
See  Plbadiho,  No.  5. 

DEVISE. 

Devise  to  "  R.  P.  and  his  aasigns  for  and 
during  the  term  of  his  natural  Hie,  and 
from  and  after  his  decease  to  the  use  and 
behoof  of  the  heirs  male  of  the  body  of  tbe 
said  R.  P.  lawfully  to  be  begotten,  and 
of  the  heirs  of  the  body  of  such  heir  male 
lawfully  iasuing;  and  for  want  of  sack 
issue  male  of  the  aaid  R.  P.,  or  to  case 
auch  issue  male  should  not  live  to  attain 
hia  age  of  21  years,  then,"  &c.  Held, 
that  R.  P.  look  an  estate  toil.  Geodmri^, 
lessee  of  Partem,  v.  Herring  and  oibtrt. 
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DISTRESS. 

If  gooda  are  distrained  for  rent  and  replevied 
by  the  tenant,  and  afterwards  the  tenant 
becoming  a  bankrupt  they  are  sold  by  the 
aaaigneea,  the  landlord  succeeding  in  the 
action  of  replevin,  and  obtaining  a  retomo 
kabendot  cannot  recover  the  amount  of  the 
rent  against  the  assignees  in  an  action  for 
money  had  and  received.  BraddyU  v. 
Jotu9t  52 

See  AssieiiMXifT. 

EJECTMENT. 

In  ejectment  the  tenant  shall  not  be  allowed 
to  set  up  an  outstanding  term  in  trustees 
to  secure  an  annuity,  provided  the  lessor 
of  the  plaintiff  do  not  seek  to  disturb  the 
possession  of  the  trustees.  JRoe,  lessee  of 
BriiMiow,  v.  Pegge,  389 

EMANCIPATION. 
See  Settlsmzht,  No.  2,  3, 7. 

EVIDENCE. 

1.  The  sentence  of  a  foreign  Court  of  Admi- 
ralty that  a  ship  warranted  neutral  is  law- 
ful prize  is  not  conclusive  evidence  that 
the  ship  is  not  neutral,  if  the  grounds  of 
the  sentence  appear  and  do  not  show  a 
breach  of  neutrality.  Salueei  and  another 
V.  Jokfuon,  224 

2.  In  the  convevance  of  an  estate  there  was 
a  covenant  that  the  premises  were  free 
from  incumbrances  except  particular 
leafes.  QuMte,  Whether  these  words 
affirm  the  leases,  and  whether  parol  evi- 
dence is  admissible  to  show  it  was  so  in- 
tended f  l>oe,  lessee  of  Mount  v.  Roberte^ 

306 

3.  Qiusre,  Whether  the  declarations  of  the 
husband,  who  is  dead,  as  to  facts  concern- 
ins  his  settlement,  are  admissible  T 

If  the  settlement  depends  on  a  written 
instrument,  it  must  be  shown  that  due  in- 
quiry has  been  made  after  the  written  in- 
•trument,  before  parol  evidence  can  be 
admitted.  The  King  v.  The  Inkdbitanti 
efSL  SeptiUAre,  336 

See  iNsnBAifCB,  No.  1,  2.  Practice,  No. 
4.    BAKKRurrcY,  No.  2.    Office,  No.  1. 

ClBTXFICATS,  No.  1.      SlARDER,  No.  I. 

EXCISE  OFFICER. 
See  Trespass,  No.  1. 

EXECUTION. 

The  goods  of  a  testator  in  the  possession  of 
his  executors  are  taken  and  sold  under  a 
jUrifaeiae,  on  a  judgment  against  the  ex- 
ecutor for  a  debt  of  nis  own  and  with  his 
consent :  the  property  passes  by  such  ex- 
ecution, notwithstanding  the  plaintiff  in 
an  action  against  the  executor  knew  they 
were  assets. 

Semib.  Otherwise  if  he  had  known  of  an 
unsatisfied  debt,  and  so  had  colluded  with 
the  executor  to  make  a  dewutavit.  Whale, 
widow,  V.  Booth,  aheriff  of  Kent,  36 


EXECUTOR. 

Testator,  a  wine-merchant,  directed  by  his 
will  that  A.  B.  and  C.  D.  should  carry  on 
his  trade,  and  he  bequeathed  to  them  his 
stock  of  wines.  Before  the  death  of  tes- 
tator, certain  wines  belonging  to  him 
arrived  in  a  vessel  at  the  port  of  London, 
and  the  vessel  was  reported.  After  his 
death  the  wines  were  entered.  Held,  that 
the  executors  and  not  the  legatees  were 
chargeable  with  the  dutiea.  Stewart  v. 
Dentom,  spinster,  administratrix  of  Denton, 

219 

See  LsAsx,  No.  1.    Exbcvtioit. 

GAME. 

Where  the  information  was  for  keeping  two 
lurchers,  and  the  conviction  is  for  one,  the 
conviction  is  good.    King  v.  Cottrellt  350 

HIRING  AND  SERVICE. 
See  Settlembjit,  No.  4,  5,  8,  9. 

HUSBAND  AND  WIFE. 

Devise  **  from  and  after  M.  B.  shall  have 
attained  the  age  of  21  years,  or  be  mar- 
ried to  M.  B.,  her  heirs  and  assigns; 
but  in  case  the  said  M.  B.  shall  happen  to 
die  before  she  arrives  at  the  age  of  21,  and 
without  leaving  issue  of  her  body,  and 
from  and  after  the  decease  of  the  said  M. 
B.  without  issue  as  aforesaid,  to  J.  S.  B.," 
&,c.  M.  B.  married,  had  issue,  and  died 
under  21,  without  leaving  issue.  Held, 
that  her  husband  was  entitled  to  courtesy, 
Buekworth  v.  Thirkelh  323 

See  Evidence,  No.  2. 

INDICTMENT. 

1.  An  indictment  for  disobeying  an  order  of 
sessions  on  an  appeal  against  a  conviction 
for  not  giving  a  list  of  male- servants  pur- 
suant to  statute  21  Geo.  3,  c.  31,  need  not 
state  the  proceedings  before  the  justices, 
nor  that  the  servant  comes  within  the  de- 
scription in  the  statute.  The  King  v. 
Myiton,  333 

2.  An  indictment  against  overseers  for  not 
obe)[ing  an  order  of  justices,  must  state 
precisely  and  positively  that  the  order  was 
served  on  them.    The  King  v.  Moorkouee, 

388 

See  Conspiracy. 

INSPECTION. 
See  Practice,  No.  3,  4. 

INSURANCE. 

1.  Usage  is  admissible  in  evidence  to  explain 
the  construction  of  a  policy  of  insurance 
in  the  parts  written  by  the  parties,  as  well 
as  in  the  common  printed  form.  If  the 
question  be  whether  the  addition  of  a 
place  bv  name  in  the  policy  would  have 
varied  the  risk,  or  whether,  on  the  other 
band,  such  plsce  was  implied  in  the  words 
actnally  used,  it  ia  material  evidence  in 
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favor  of  the  latter  constmction  that  the 
premiam  in  either  case  would  have  been 
the  same.  Pretton,  executor  of  Foulitt 
V.  Greenu>ood,  28 

2.  The  aeotence  of  a  foreign  Court  of  Ad- 
miralty, that  a  ship  warranted  neutral  is 
lawful  prize,  is  not  conclusive  evidence 
that  the  ship  is  not  neutral,  if  the  grounds 
of  the  sentence  appear  and  do  not  show  a 
breach  of  neutrality.  Salueei  and  another 
v.  Johnton,  224 

3.  In  an  action  on  a  policy  of  a  ship  warranted 
to  depart  with  convoy,  if  the  ship  sails 
without  convoy,  the  assured  is  entitled  to 
recover  the  premium.  A  usage  in  such 
case  to  return  the  premium,  deducting  a 
half  per  cent.,  is  good.  Limg  and  others 
V.  Allan,  276 

4.  Insurance  on  soods,  with  the  usual  me- 
morandum, "Com,  fish,  Slc,  warranted 
free  from  average,  unless  general,  or  the 
ship  should  be  stranded."  A  quantity  of 
fish,  part  of  the  goods  insured,  was  so 
much  damaged  by  the  perils  of  the  seas, 
that  on  puttmg  info  the  port  of  Lisbon,  on 
a  survev  by  the  Board  of  Health  at  that 
place,  the  nsh  was  declared  to  be,  and  in 
net  was  of  no  value.  Held,  that  this  was 
not  a  total  loss  of  the  fish.  Cocking  and 
another,  v.  Frazer,  295 

INSURANCE  BROKER. 

An  insurance  broker  has  no  implied  autho- 
rity to  pay  to  the  assured  losses,  either 
total  or  partial,  for  the  underwriter  who 
employs  nim.  Bell  and  others,  assignees 
olMructt  a  bankrupt,  v.  Auldjo,  48 

IRREGULARITY. 
See  Procbss,  No.  1. 

JUDGMENT. 

It  is  no  answer  to  a  plea  of  set-off  on  a  judg- 
ment recovered,  tnat  plaintiff  has  brought 
a  writ  of  error  to  reverse  the  judgment, 
which  is  still  depending. 

A  judgment  recovered  after  action 
brought,  and  before  plea  pleaded,  is  a 
good  set-off.    Reynolds  v.  Beering,      181 

JUSTICE  OF  THE  PEACE. 
See  NoTiCB,  No.  1. 

LANDLORD  AND  TENANT. 
See  Lbasb,  No.  1.    Distress. 

LANDTAX. 
Seo  Poor-Ratb,  No.  1  and  2. 


LEASE. 


1.  A  lease  to  A.  B.,  his  execntora,  &e.,  for 
a  year,  and  so  from  year  to  year,  for  so 
longtime  as  it  shall  please  the  lessor  and 
A.  B.,  his  executors,  dec,  does  not  ex- 
pire  on  the  death  of  A.  B.,  but  vests  in  his 
executors.  A  tenant  from  year  to  year 
may  make  a  lease  for  21  years.  Madsay, 
executor  of  Dumo,  v.  Maekretk,  dtc  213 

2.  Lease  under  power  to  lease  in 


was  dated  in  March,  to  hold  from  Midiad- 
mas,  but  not  delivered  till  Michaelmas: 
semble  the  lease  is  good.  Dot,  lessee  of 
Mount,  V.  Roberttt  306 

LEGATEE. 
See  EzBCUTOE,  No.  1. 

LIBEL. 

On  the  trial  of  an  indictment  for  libel,  the 
only  questions  for  the  iur^  are  the  fact  of 
publication^ndthe  truth  oftbe  innuendoes. 
The  question  of  libel  or  no  libel  is  neces- 
sarily for  the  sole  consideration  of  the 
Court  out  of  which  the  record  comes,  and 
on  which  the  judge  at  the  trial  is  not  called 
upon  to  give  his  opinion  to  a  jury.  Dim. 
Wales, 

It  is  no  answer  to  a  charge  of  crimioti 
publication  of  a  libel  to  show  that  the  de- 
fendant had  been  told  it  wna  libelloosand 
not  fit  to  be  senerallv  disseminated  in  tJie 
neighborhood,  and  that  he  printed  it  wtik 
a  view  to  disprove  the  imputation  of  bar- 
iiy^  intended  to  promulgate  a  libel  TU 
SSng  V.  iSAtpZey,  73 

LIEN. 
See  IirsuiLAircs,  No.  23. 

MAGISTRATE. 
See  Notice,  No.  1. 

MANDAMUS. 

See  Mayor,  No.  1. 

MARRIAGE. 

See  Husband  ahd  Wife,  No.  1. 

MASTER. 

A  master  is  not  liable  to  the  overseen  of  a 
parish  who  have  been  compelled  to  pay 
the  amount  of  a  surgeon's  bill  for  eonog 
his  servant,  in  consequence  of  an  acddcot 
happening  to  him  in  the  parish.  Naohf  ^^ 

MAYOR. 

Where  a  corporator  is  duly  elected  DSTpr, 
he  may  be  compelled  to  take  the  office 
either  by  mandamus  or  indictment;  bat 
when  it  ia  admitted  that  the  election  hai 
been  merely  a  pretence  and  oontrivanee, 
the  Court  will  grant  a  mandmnusuadK  11 
Geo.  1  to  proceed  to  another  electioD. 
The  King  V.  The  Mayor,  AUermeu,  Am- 
sistanis,  and  Common  Council,  end  tk 
Free  Burgesses  of  Cokkmter,  U 

MISDEMEANOR. 
See  PRAcncs,  No.  2. 

NEGRO. 
iSee  Settlement,  No.  9. 

NEUTRALITY. 
iSce  EvmEHOB,  No.  1. 


Indbx. 
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NON  PBOS. 
iSee  PRACTICB,  No.  1. 

NOTICE. 

A  magistrate  who  meant  fo  act  in  the  eie- 
cntion  of  bis  office  ie  entitled  to  notice 
under  the  atatate  24  (>eo.  2,  c.  44,  a.  1. 
Bird  V.  Gwuton,  275 

OFFICE. 


A  condition  to  aaatgn  all  officea  ia  a  valid 
condition,  and  wiU  be  taken  to  applv  to 
auch  offices  as  are   by  law  aaaignable. 


Harringion.  T.  Klotirogge^ 

OVERSEER. 

1.  Overseers  are  not  entitled  to  charge  the 
amount  of  the  salary  of  an  assistant- over- 
seer, though  appointed  with  such  salary 
at  a  vestry- meeting.  The  King  v.  Wdek 
and  others,  236 

2.  Though  a  place  have  only  two  houses,  it 
may  be  a  viU  by  reputation,  and  separate 
overseera  may  be  appointed.  Tke  King 
T.  The  Ovtrteers  e/  the  Poor  at  Evford, 

331 
Ste  BIastkr. 

OYER. 

1.  If  a  plaintiiT  inadvertently  mnta  oyer  of 
the  original,  the  Coart  wilfnot  strike  it 
out  after  plea  in  abatement.  Durrant  v. 
Lawrence,  19 

2.  Oyer  cannot  be  demanded  of  an  inden- 
ture in  the  condition  of  a  bond,  but  the 
Court  will  order  a  copy  of  the  indenture 
to  be  given  to  the  defendant.  Siegier  v. 
Aldus,  202 

PERJURY. 
See  Pbomissobt  Note,  No.  1. 

PLEADING. 

1.  1.  It  ia  no  answer  to  a  plea  of  aet-offon  a 

i'udgment   recovered,  that    plaintiff  haa 
>rought  a  writ  of  error  to  reverse  the 
judgment  which  is  still  pending. 

2.  If  the  plaintiff,  in  making  up  the  re* 
cord,  makea  the  time  of  plea  pleaded  ap- 
pear poaterior  to  the  date  of  tne  aubject- 
matter  pleaded,  when  it  was  not  so  in 
fact,  the  Court  will  direct  an  amendment 
at  plaintiff* 'a  coat  if  he  resists. 

3.  A  judgment  recovered  after  action 
brought,  and  before  plea  pleaded  ia  a  good 
aet-off.    Keynolde  v.  Beering,  181 

2.  Plea  to  debt  on  bond,  that  after  the 
making  of  the  bond  the  plaintiff',  bv  a  deed 
of  defeaaance  by  him  made,  ana  aealed 
with  hia  seal,  releaaed  all  obligationa,  &lc,, 
and  delivered  the  said  writing  to  one  A. 
B.,  aa  an  eacrow  to  be  by  him  delivered 
to  the  defendant  on  a  certain  condition ; 
that  the  defendant  performed  the  condition, 
but  that  before  A.  B.  could  deliver  the 
deed  of  defeaaanee  plaintiff'  got  the  same 
covinoualy  out  of  A.  B.*8  poaseaaion  and 
detained  it.    Replicatioo  thai  the  writing 


in  the  plea  mentioned  was  not  the  deed  of 
the  plamtifi',  and  concluding  to  the  country. 
On  demurrer,  held  good.  Slater  v.  Came, 

222 
8.  Covenant  in  a  charter-party  that  if  a  vessel 
should  be  captured  a  sum  oi'  X975  should 
be  paid  for  the  vessel,  according  to  an  ap- 
praisement annexed.  Plea,  that  by  the 
appraisement  the  tackle,  dtc,  were  valued 
at  X313  15«.,  and  thai  before  t[!e  capture, 
by  terapeatuous  weather,  &c.,  the  tackle, 
dLC.,  had  been  damaged  to  the  amount  of 
J&300,  and  aa  to  the  residue  plea  of  pay- 
ment. On  the  demurrer,  the  plea  was 
hekl  bad.  A  person  entering  into  a  char- 
ter-party in  his  own  name  on  the  behalf 
of  government  is  personally  liable,  Cttft- 
fifffig*a«i  V.  CeUier,  Bart.,  233 

4.  Declaration  on  a  bail-bond  stated  the  de- 
fendant was  arrested  by  virtue  of  a  writ, 
'*  before  then,  to  wit,  on  the  2d  November, 
issued  out  of  the  court  of  our  lord  the  king 
before  the  king  himself,  the  said  court 
then  and  there  being  held  at  Weatmin- 
ater.'*  Held,  bad  in  special  demurrer.  A 
variance  between  the  sum  in  the  special 
original  and  the  sum  in  the  condition  of 
the  bail-bond  is  immaterial.  Atkinean, 
aseiffnee  of  Hepkine,  and  Baiet,  aheriff'  of 
MiSdleeex  v.  Saundereen,  252 

5,  In  detinue  the  plaintiff*  muat  ahow  a  risht 
to  have  the  goods  delivered  to  him.  One 
of  several  defendanta  mav  prav  that  the 
plaintiff's  and  the  other  defendanta  ahall 
interplead.  Zand  v.  Lord  North,  and  the 
Governor  and  Company  of  the  Bank  of  , 
England,  266 

See  CoxDiTioir  Prscsdeitt,  No.  1. 

POOR-RATE. 

1.  The  assessment  to  the  land-tax,  if  it  ap- 
pears doubtful  on  the  face  of  the  rate 
whether  it  be  on  the  landlord  or  tenant,  ia 
presumed  to  be  on  the  tenant.  The  King 
V.  The  Jnhabitantt  of  St,  Lawrence,      190 

2.  Where  the  receipt  of  the  collector  of  the 
land-tax  expreases  the  sum  paid  to  be  ao 
much  assessed  upon  the  lanalord,  it  mnat 
be  preaumed  that  the  landlord  waa  rated 
(if  not  that  the  payment  also  waa  by  him), 
and  therefore  that  the  tenant  sained  no 
aettlement.  The  King  v.  The  InhabUante 
ofSLJamee,  200 

3.  Where  an  act  of  parliament  directa  a  rata 
to  be  made  on  theoceupiera  of  land,  dbc, 
and  on  all  peraona  uainc  and  having  stocks 
and  personal  eatatea,  &c.,  in  equal  pro- 
portion, according  to  their  aeveral  and 
respective  valuea  and  eatatea,  and  it  ap« 
peara  that  the  rate  waa  not  made  in  eaual 
proportion,  it  will  be  quashed.  The  Kin^ 
V.  The  InhabitoMte  of  Fakenham, 

POWER. 

See  Lbasb,  No.  2. 

PRACTICE. 

1.  After  a  judge'a  order  for  time  to  enter 
the  iasue,  the  delendant  may  sign  judg- 
ment of  non  proe  immediately  on  the  ex- 
piration of  the  time,  without  giving  the 
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plaintiff  twenty;  four  hours  more.    Davie» 
V.  Cooptrj  '  5 

2.  On  trial  of  an  indictment  for  a  misde- 
meanor, either  by  commission  of  over  and 
terminer  or  jaii-deltvery,  the  defendant 
must  appear  in  person  (iemb.  that  this  is 
by  force  of  .the  recognizance),  but,  after 
appearance,  may  be  dismissed  on  entering 
into  another  recognizance  to  appear  to  re- 
ceive judgment.     The  King  ▼.  itfey2«r,  18 

3.  A  defendant  charged  as  endorser  of  a  note 
may  obtain  a  rule  to  inspect  it  on  affidavit 
that  he  never  endorsed  or  had  in  posses- 
sion any  such  note.    Ccuar  v.  — — ,   11 

4.  The  Court  will  compel  a  plaintiff  to  pro- 
duce written  documents  on  which  an  ac- 
tion is  founded  for  the  defendant  to  inspect 
and  copy,  if  the  defendant  states  tacts 
which  throw  a  doubt  upon  their  existence 
or  import.  Semh,  The  Court  will  inter- 
fere in  all  cases  where  a  discovery  might 
be  obtained  by  a  bill  in  equity.  Barry  v. 
Alexander,  19 

5.  The  Court  will  not  order  an  attorney  to 
deliver  up  deeds  which  he  swears  were 
delivered  to  him  for  a  special  purpose, 
which  he  has  fulfilled.  Smith  v.  Cotterdl, 

205 

6.  In  an  action  for  work  and  labor,  the  Court 
will  compel  the  plaintiff's  attorney  to  give 
a  note  in  writing  of  the  plaintiff's  trade 
and  residence,  and  also  to  five  a  view  of 
the  plaintiff.     CoUingon  v.  GiU,  206 

7.  Where  the  plaintiff  sues  out  process  as 
assignee,  and  declares  in  his  own  right, 
the  proceedings  may  be  set  aside,  but  the 
Court  will  allow  the  plaintiff  to  amend  on 
payment  of  costs.  Meggt  and  another  v. 
Ford,  259 

See  Sheriff,  No.  1.    Oybr,  No.  1  And  2. 
Pbocbss.    Pleadimo,  No.  1. 

PRIZE  AGENTS. 

A.  and  B.  being  joint  prize  affonts,  A.  is  im- 
posed on  by  persons  falsely  pretending  tu 
be  sailors,  to  whom  he  pays  a  sum  of  mo- 
ney, which  he  is  subsequently  compelled 
to  pay  again  to  the  persons  really  entitled. 
B.  is  not  bound  to  contribute  to  the  sum 
so  paid.    M'llreath  v.  Margetson,        278 

PRIZE-MONEY. 

1.  A  captain  in  the  army  sent  with  his  com- 
pany on  board  a  man-of-war  (bv  order  of 
the  admiral  of  the  fleet  with  which  they 
were  sailing),  and  there  acting  as  marines, 

.  is  not  entitled  to  share  prize-money  as 

captain  of  marines ;  if  he  were  so  entitled 

he  might  maintain  an  action  in  a  court  of 

law  to  recover  the  prize-money.  Macken- 

'    sts  V.  Majflor  and  others,  3 

2.  A  seaman  enters  on  board  of  a  privateer 
vDder  an  affreement  to  receive  prize-mo- 
ney insteafiof  wages,  and  that  unless  he 
continue  on  board  six  months  he  shall  for- 
feit his  right  to  prize-money.  During  the 
six  months  he  is  impressed  on  board  a 
king's  ship;  and  after  being  impressed 
enters  on  board  that  ship  and  receives 
bounty.  Held,  that  this  is  no  forfeiture  of 
the  prize-money  to  which  be  had  become 


entitled  daring  his  service  on  board  the 
privateer.  Paul  v.  Eden  and  another,  -280 
3.  An  admiral  who  supersedes  another  ad- 
miral and  takes  him  under  oomraand  is 
entitled  to  l-8th  part  of  prizes  csptnred 
after  such  command,  but  under  orders 
issued  by  the  admiral  who  has  been  super- 
seded.   Figot  v.  While,  302 

See  Apfbesticb,  No.  1. 

PROCESS. 

If  a  defendant  who  is  served  with  process  in 
a  wrong  name  appears  by  his  right  name,  • 
the  irregularity  is  cured.  Baguei.  Millet, 

180 

PROMISSORY  NOTE. 

It  is  no  ground  for  staying  the  trial  of  ao 
action  on  a  promissory  note  given  for  the 
amount  of  a  penalty  levied  under  the  re- 
venue laws,  that  the  party  on  whose  evi- 
dence the  conviction  proceeded  has  been 
indicted  for  perjury,  and  a  true  bill  foaiid. 
Ayeheford  v.  CharUHt,  210 

See  UsnxT. 

RENT. 
See  Distress. 

REPLEVIN. 
See  Distress. 

SEDUCTION. 

No  action  will  lie  for  debauching  a  daughter, 
though  the  mother  muntain  her  and  her 
chila  during  her  lyins-in,  imless  on  the 
ground  of  the  loss  of  senrice.  Sailer- 
thwaiie,  widow,  v.  Dewhurst,  313 

SERVANT. 
5ee  Master.    SETTLBMEirr,  No.  1. 

SET-OFF. 

See  IVVQUBHT,  No.  1. 

SETTLEMENT. 

1.  Where  a  servant  is  disabled  by  an  acci- 
dent, and  after  his  recovery  tenders  him- 
self within  the  year  to  return  to  his  master, 
who  refuses  to  receive  him,  the  settlement 
of  the  servant  is  not  prevented  by  such  re- 
fusal. The  King  v.  The  InhabHantt  tf 
Sharrington,  II 

2.  A  certificate  man  purchased  a  freehold 
cottage  in  the  township  to  which  be  was 
certificated,  and  died,  leaving  a  widow  and 
three  children  residing  in  toe  cotts^  at 
the  time  of  his  death,  and  who  'continued 
to  reside  there  for  ten  weeks.  Held,  that 
the  widow  acquired  a  settlement  in  right 
of  her  quarantine,  which  she  cororoooi- 
cated  to  ner  children.  A  child  of  ten  years 
of  age  removed  from  her  mother's  house 
on  account  of  illness  remains  part  of  her 
mother's  iamily.  The  King  v.  The  Inha- 
bitanie  of  Long  WiUenkam,  193 

3.  A  boy  tmder  21  years  of  age  is  hired  oat 
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by  biB  (ath«r  for  MTeral  yean  succeMively, 
toe  father  receiving  hit  wages  and  an  al- 
lowance for  hifl  waahing,  and  the  bov  re- 
turning to  his  fatber*8  daring  illneaa.  This 
is  no  emancipation..  The  King  ¥.  The 
InhahUanti  of  Stretton,  208 

4.  A  hiring  at  weekly  wages  for  so  long 
time  as  the  master  wanta  a  servant  is  not 
a  hiring  for  a  year,  and  gains  no  settle- 
ment. The  King  v.  The  Inhabiiante  of 
£Ulaeh,  211 

5.  Where  an  apprenticeship  is  intended,  but, 
to  save  expense,  an  unstamped  agreement 
is  entered  into,  whereby  the  pauper  agrees 
to  serve  the  master  in  his  busmew  of  a 
carpenter  for  four  years,  it  is  a  defective 
apprenticeship,  and  not  a  hiring  and  ser- 
vice. The  King  v.  The  Jnhabitantt  of 
Highnam,  238 

6.  If  a  wife  is  removed,  and  the  order  unap- 
pealed  from,  such  removal  is  conclusive 
as  to  the  husband's  settlement,  although 
it  is  not  stated  in  the  order  that  she  was 
his  wife.  The  Kingy,  The  Inhtthilante  of 
Toweeeter,  240 

7.  A  girl  of  ten  years  of  age  who  is  by  ac- 
cident unable  to  maintain  herself,  and 
whom  her  father  is  unable  to  maintain,  is 
placed  in  the  workhouse,  where  she  is 
supported  and  remains.  Held,  that  this  is 
no  emancipation.  The  King  v.  The  Inha* 
hilante  of  Broadhembury,  24 1 

8.  A  servant  a  few  days  oefore  the  expira- 
tion of  the  year's  service  is  committed  for 
getting  a  bastard  child,  the  master  being 
one  of  the  overseers  and  one  of  the  per- 
sons apprehending  him.  At  the  expira- 
tion of  the  year  he  gives  a  bond  to  inoem* 
nify  the  parish,  and  is  released.  His  mas- 
ter then  pays  his  wages,  deducting  a  sum 
for  the  time  he  has  been  in  custody. 
Held,  that  no  settlement  is  gained  by  this 
service.  The  King  v.  The  Inhahiianit  of 
Nora  Cray,  243 

9.  A  negro  brought  into  this  country  by  her 
master,  and  continuing  to  serve  him  here 
for  a  )[ear,  does  not  gain  a  settlement,  for 
there  is  no  hiring.  The  King  v.  The  In' 
hahitantt  of  Thamee  Ditton,  300 

10.  .The  consent  of  the  first  master  of  an 
apprentice  to  a  service  under  another  mas- 
ter, is  sufficiently  expressed  by  his  giving 
the  apprentice  a  character  as  servant. 
The  King  v.  The  Inhabitants  of  St.  Mary, 
Lambeth,  31» 

11.  A  woman  pregnant  with  a  child  likely 
to  be  born  a  bastard,  goes  with  the  con- 
sent of  the  officers  of  the  township  where 

.  she  is  settled  to  inquire  after  the  father, 
in  order  to  give  intelligence  of  him  to  the 
overseers.  On  her  return  she  is  delivered 
of  a  bastard  in  another  townahip.    Held 


that  the  settlement  of  the  bastard  is  in  the 
latter  township.  The  King  v.  the  Jnhahi' 
tante  of  Aetley,  388 

See  CSRTIFICATB. 

SHIP. 
See  InsuRAHdB,  Carkibb,  Mortgaoe,  Baux* 

ROPTCY. 

SLANDER. 

In  an  action  for  slander  per  quod,  it  is  not 
sufficient  to  prove  equivalent  words  of 
slander,  though  explained  in  the  same 
sense  by  the  defendant  himself.  Armitage, 
spinster,  v.  Duneter,  291 

TRESPASS. 

An  officer  acting  under  a  warrant  granted 
by  commissioners  Of  excise  under  stat.  10 
Geo.  1,  c.  10,  is  not  liable  as  a  trespasser 
although  no  goods  are  found,  nor  is  it  ne- 
cessary for  him  to  prove  that  he  had  rea- 
sonable grounda  of  suspicion.  Cooper  y. 
Boot,  339 

TRIAL. 
iSee  Promissory  Notb,  No.  1. 

TRUSTEES. 

See  Bambruftct,  No.  1.  EjBCTMBifT, 
No.  1. 

USURY. 

A.  lends  B.  £60,  and  at  the  same  time  takes 
a  note  from  B.  at  three  montha  for  X65 
5«. ;  in  an  action  for  money  lent,  held  that 
A.  could  not  recover  the  XCO.  Seott  v. 
NiehoU,  314 

VARIANCE. 

See  Plead  mo,  No.  4. 

VILL. 
See  OvBRSEERS,  No.  2. 

WAGES. 
See  Apprbnticb,  No.  1. 

WITNESS. 

An  inhabitant  of  a  parish  is  a  good  witness 
on  a  conviction  under  9  Anne,  c.  14,  for 
keeping  a  lurcher  to  kill  game,  if  it  do  not 
appear  that  he  is  an  innabitant  paying 
acot  and  lot ;  and  the  Court  will  not  pre- 
sume he  is  such  an  inhabitant.  King  v. 
CottreU,  350 


THE    END. 
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